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QUESTION(S) PRESENTED

)

1. Whethér_a federal prisoner may file a e
petition for habeas corpus under 28 U.S.C. § 2241

in order to raise arguments that were foreclosed

by binding (but erroneous)(spacifically, United

States v. Smith, 775 F.3d 1262 (11th Cir. 2014),

circuit precedent at the time of his direct abpeal
and original application for post-éonviction,
réliefvuﬁder 28 U.S.C. § 2255, but which are then
meritoriOUS_ih light bf avsubSequént deéision

overturning that erroneous circuit precedent ?

2. Whether the indiciment:in this case', .....

improperly omitted a critiéal element of petitioner's

§ 922(g) offense that he knew he was a convicted -

felon at the time of his possession ?
3. Whether 18 U.S.C. § 922(g)(1) is facially
unconstitutional because it -exceeds cpngressional

authority under the commerce clause ?

4. Whether the Great Writ of Habeas Corpus.

should be grahted in light of Rehaif v. United

States ?
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LIST OF PARTIES

[x] All parties appear in the caption of the case on the cover page.

[ 1 All parties do not appear in the caption of the case on the cover page. A list of
all partles to the proceeding in the court Whose judgment is the subject of this
petltlon is as follows:
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION. FOR WRIT OF HABEAS_CORPUS
vPetitioner respectfully prays that a writ of certiorari iss.ueto review the jﬁdgment below.
OPINIONS BELOW

[X] For cases from federal courts:

g 'The opinion of the Unlted States court of appeals appears at Appendlx NO/ op to

" the petition and is _
; or,“

[ 1 reported at
[ 1 has been designated for publication but is not yet reported or,

. [ 1 is unpublished.
to

The opinion of the Umted States. dlstrlct court appears at Appendlx

- the petition and is
» OF,

a ] reported at
[ 1 has been designated for publication but is net yet reported or,

v‘,[ ] is unpublished.

1] For‘case's'from state courts: |
-The oplnlon of the highest state court to review the merits appears at
‘ Appendix . to the petition and is o

[ 1 reported at .
:[ ] has been designated for publication but is not yet reported; or,

".;[ ] is unpublished.

y OF,

court

‘The opinion of the

‘appears at Appendix to the petition and is

; or,

[ ] reported at
[ 1 has been designated for publication but is not yet reported; or,

[ 1 is unpublished.



JURISDICTION

x] Fd'r cases from federal courts:

The date on which the United States Court of Appeals demded my case
~was _NO OPINION '

: [ 1 No petition for rehearing was timely filed in' my case.

[ 1A timely petltlon for rehearing was demed by the Umted States Court of
Appeals on the following date: ,and a copy of the
order denying rehearing appears at Appendix

[ ] An extensmn of time to file the petition for a writ of certiorari was granted
to and including (date) on . . _ (date)
in Apphcatlon No. A '

The Jurlsdlctlon of this Court is invoked under 28 U. S-C. §1254(1)

AdJunct Jurlsdlctlon is under the All erts Act 28 U.S.C. 1651(a)

[ ] For;_' cases from state courts:

The date ‘on which the hlghest state court decided my case-was '
A copy -of that decision appears at Appendlx '

[ 1A tlmely petition for rehearing was thereafter denied on the- following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An-extension of time to file the petition for a writ of certiorari was granted
to and including ___ (date) on (date) in
Application No. A _

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CO_NSTITUT‘IONAL.AND STATUTORY PROVISIONS INVOLVED

§ 2241. ; Power to grant writ

- (a) Writs of habeas corpus may be granted by the Supreme Court, any justice thereof, the district
courts and any circuit judge within their respective jurisdictions. The order of a circuit judge shall
be entered in the records of the district court of the district wherein the restraint complained of'is

had.

(b) The Supreme Court, any justice thereof, and any circuit judge may decline to entertain an
applicati@n for a writ of habeas corpus and may transfer the application for hearing and
determinhtion» to the district court having jurisdiction to entertain it. :

(c) The writ of habeas corpus shall not extend to a prisoner unless-
(1) He is in custody under-or by color of the authority of the United States or is commltted for

trial before some court thereof; or

(2) He is in custody for an'act done or omitted in pursuance of an Act of Congress, or an

order, process, judgment or decree of a court or judge of the United States; or

(3) He is in custody i violation of the Constitution or laws or treaties of the United States; or

(4) He, being a citizen of a fofeig‘n state and domiciled therein is in custody for an act done or
~ omitted under- any-alleged right, title, authority, privilege, protection, or exemption claimed -

under the commission, order or sanction of any foreign state, or under color thereof, the

'Vahdlty and effect of which depend upon the law of nations; er '

(5) It is necessary to bring him into court to testify or for trial.

(d) Where an application for a writ of habeas corpﬁs is made by a person in custody under the
judgment and sentence of a State court of a State which contains two or more Federal judicial
districts, the application may be filed in the district court for the district wherein such person is in
custody or in the district-court for the district withinr which the State-court was held-which
convicted and sentenced-him-and each of such district courts shall have concurrent jurisdiction to
entertain the application. The district court for the district wherein such an application is filed in
the exercise of its discretion and in furtherance of justice may transfer the apphcatlon to the other

district court for hearing and determination.

—(e) (D) Nq court, justice, or Judge shall have jurisdiction to hear or consider an application for a
writ of ha_ibeas corpus filed by or on behalf of an alien detained by the United States who has been
determined by the United States to have been properly detained as an enemy combatant or is

awaiting such determination.
(2) Except as provided in paragraphs (2) and (3) of sectlon 1005(e) of the Detainee Treatment
Act 0£2005 (10 U.S.C. 801 note), no court, justice, or judge shall have jurisdiction to hear or
consid‘er any other action against the United States or its agents relating to any aspect of the
detenfion, transfer, treatment, trial, or conditions of confinement of an alien who is or was



detained by the United States and has been determined by the United States to have been
properly detained as an enemy combatant or is awaiting such determination. '

AMENDMENT 5

'Crirninalﬁ-‘éctions-Provis‘ions concerning-Due process of law and just compensation clauses.

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury, except in cases arising in the land or naval-forces, or-
in the Militia, when in actual service in time of War or public danger; nor shall any person.be.. -
subject for the same offence to-be-twice put in jeopardy of life or limb; nor shall be compelled mn
any crlrnmal case to be a witness against himself, nor be deprived of life, liberty, or property,
without due process of law; nor shall private property be taken for pubhc use, without just

compensatlon



'STATEMENT OF THE CASE

Christopher Johnson is a federal prisoﬁer now
serving a sentence of 192 months imprisonmeht -
after pieéding gUilty to possession of a firearm
by a cohvicted-felon, in violation of 18 U.S.C. §

§ 922(g), 924(e), in 2010, respectively. He did ..
-not file.a direct gppeal. Iﬁ May 2011, he filed a
Fed. R. Crim. P. 35 motion to correct an illegal
sentence that included legal arguﬁent and citation
to fedéral'authority, and attachmed exhibts, which
the district court déhiéd as untimely. In June of
2014, Johnson filed a pro-se 28 U.S.C. § 2255, to
vacaté.his sentence arguing that his classification
as a éareer offender Waé impréper, in light of

4

Descamps v. United -States, 133 S. Ct. 2276 (2013).

Johnson acknowledged that his § 2255 motion was -
untimely, but argued Lhat“DescamEs tfiggered a hewv
; limitafionS'period under § 2255(f)(3). The district
z,court denied the § 2255 motion as time-barred, and |
; denied ("COA"). In October 2015, Johnson filed a

’? Fed. R. Civ. P. 60(b)(1) motion for relief from his
g judgement. He maintained that, immediately following

. the 2010 federal plea, he was transfered into State



custody, and was not réleased back into federal

custody untll December 2011 Johnson argued that he

was entitled to equitable tolling of the federal ..
limitations period for filing his § 2255 motion dur
ing his time in state custody, and his § 2255 ....

proceedings should be:reopened, due to his excusable

neglect in failing to inform the U.S« district Court

of this fact. The district courtvdenied the motion,
fining that Johnson had an’oppnrtunity to assert a
basis for equitable tolling at the time when his §
2255 motion was being considered by the court.

Johnson thereafter filed a Fed. R. Civ. P. 59(e)

‘motion, in attempt to alter or amend the denial of
his Rule 60(b) motion. He argued‘that the Eleventh

Qircuit's decision in Mays-v. -United :States; (holding

Descamps is retroactiyeg.constituted a intervening
See Maysrv. United States,

change of controlling law.

817 F.3d 728, 736 (1lth Cir, 2016). The district court

denied the Rule 59(e) motlon, flndlng it too was then

untimely, because it was filed more than 28 days

after the April 30, 2015 denial of his § 2255 motion.

The dlstrlct court noted that Johnson could not flle

" a Rule 59(e) motion from the denial of his Rule 60(b)



motion, because Rule 59(e) motions are directed

to the -
Rule 6Q(b).

to the judgement of the § 2255 motion, ndt
- amendment of post judgment orders, such as
- Moreover, the United States District Court found,‘thét
even if the-Rule 59(e).motion was timely, it was then

j_‘without merit.

Johnson filed a notice éf appeal, and the Eleventh
Circuit ordered a limited remand to¢ the district ...
court to rule on whether‘a COAvwas warranted - from the
denial of his Rule 60(b) @otion.»The district.court
‘théreafter issued an prdér denying ("COA") for s.ee..
Johnson's Rule 60(b)( motion, fiﬁding ﬁhat Johnson's -
assertion that he did not-have—access to federal law
materials while he was in state custody was:légaliy'-
insufficient Fo'justify eduitable tolling. The Court
also found that Johnsons_éiaim that being in state
custody prevented him from filing a timeiy § 2255, was
belied by the filing of his motion to correct an
illegal_sentence,.which was filed on May 19, 2011.

Johnson has exhausted all of his legal remedies
: and files this Petifion For Wtit of Habeaé'Corpus
?Ato the Court in good faith based on the questions

presented herein. Petitioner moves the Court to

issue the writ.
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‘REASONS FOR GRANTING THE PETITION

N

On April 17, 2019, the Clerk of the Court -
issued a deficiéncy notice that the writ habeas
corpus did not comport with either Rule 20.1 &
20.4. Petitioner submits this certification to

satisfy the deficiencies outlined in the clerks

order.
I.:

THE WRIT WILL .AID IN THE COURT'S APPELLATE
JURISDICTION BECAUSE  THE COURT HAS NEVER ADDRESSED
THE EXACT CONTOURS OF THE SAVINGS CLAUSE

Neither the Supfemé Court nor the Eighth
Circuit has set forth the exact contours of the
Sévings Clause. It is clear, however, that the
Savings Clause applies Very narrowl?. For examp
le. "[i]t is well established that in order to
establish a remedy is inadequate or,ineffective>

under § 2255, there must be more than a .......



procedural barrier to bringing a § 2255 ...
petition." Abdullah, 392 F.3d at 959. Thus, it
is not enough to show that a motion under § 2255

would be untimely, or that.the motion would now

require authorization due to being '"second or -

successive." See UNited States v. Lurie, 207 F.3

1075, 1077 (8th Cir. 2000)(collecting cases).

a minimum, the petitioner seeking to invoke the

savings clause must show that they ... "had no

~earlier procedural.opportunity_to present [her]
claims." Abdullah, 392 F.3d at;§63; accordA....

United States v. barrett, 178 F.Sd 34, 52 (1st

Cir. 1999)("[W]lhere a prisoner had an opportuni
ty to present his glaim properly in his first §
2255, but failed to do so, any 'ineffectiveness
of his current § 2255 petition is due to him énd
not to § 2255f“)‘ All but two Circuits have now
concluded that habeas corpus relief is appropri
ate where as Petitioner argues 1n hls statement
of the case and reasons for grantlng the petition
he relies on a new rule.of statutory law made -

. . . 2
retroactive to case on collateral review. See

* First, courts must give retroactive effect to new substantive rules of constitutional law. . . .
Second, courts must give retroactive effect to new ‘watershed rules of criminal procedure' {2019
U.S. Dist. LEXIS 4} implicating the fundamental fairness and accuracy of the criminal proceeding."

Montgomery v. Louisiana, 136 S. Ct. 718, 728, 193 L. Ed. 2d 599 (2016) (citations and internal
guotation marks omitted). See also Slemmer, 823 P 2d at 49 ("[W]e adopt and apply the federal

retroactivity analysis . . . .").



United States v. Wheeler, 886 F.3d 415, 429

(4th Cir. 2018); Harrington v. Ormand, 900 F.3d

246, 249 (6th Cir. 2018); In re: Davenport, 147

F.3d 605, 610-11 (7th Cir. 1998); In re: Dorsai
~nvill, 119 F.3d 245, 251-52 (3d Cir. 1997); but

see McCarthan v. Director of Goodwill Industries

-Suncoast, Inc, 851 F.3d 1076 (11th Cir. 2017)

(en banc) (rejecting prior savings-clause juris

prudence); Prost v. Anderson, 636 F.3d 578, 589
(IOth‘Cir; 2011).

. In accordance with Rule 20.4(a) Pétitibner
did not make an application to the U.S. District
-Court where he is held because not one prisoner
to.date_has safisfied_;he impossible procedural
‘batrier in place as a result of McCarthan, 851
F.3d 1076 (2017). After plenary review of the
comprehensive LEXIS_NEXUS Electronic Law Library
at the prison (FCI Coleman), it remains clear
and unambigﬁous.the writ would be futile, it is
imparative that the Court set forth the exact
contours of the Savings Clause in this case in
order to have uqiformity of federal law in all

Circuits pertaining to the Extraordinary Writ.

10



Adjunct jurisdiction is under the All Writs
Act 28 U.S.C. § 1651(a). Petitioner is serving
a illegal sentence over his statutory maximum,
with no vehicle to redress his claim. The Cburt
must grant the Great Writ of Habeas Corpus in
the interest of justice. Petitioner filed his
intiél § 2255 within one year of Descamps under
(£)(3), however the court deemd his §12255 then
inadequate becausé he was untimely-pursUant.to
 <f)(1) within one year of the date of sentence.
Petitioner had no unobstructed opportunity to
raise his claim, and waé prpcedurally barred[.]
This Court is aware that dismissal of a first -
federal habeas petition is a "particularly éeri
ous matter, for that dismiésal-denied the petit
ioner the protections of_the.Great Writ entirely,v
risking injufy to an important interest:in_human
" Lonchar v. Thomas, 517 U.S. 314, 324,

liberty.
116 S. Ct. 1293, 134 L. Ed. 2d 440 (1996). The

Petitioner here would be subject to immediate

release should the court issute the writ.

11



A. Taylor, set out the essential rules governing -
that

ACCA cases more than a quater century ago. Ail
- counts under the Act, "we held then," are "the eleme
‘nts of the statute of conviction." 494 U.S. at 601.

;-Johnson; ﬁas suppose to put an end to the ACCA ...
‘:litigatiqn nightmare. However, this protracted';.s.ﬁ
jilitigation haé plagued the distrigtlceurts as well
;asvthe United States Court of Appeals for nearly 30

'f:years with no end in sight. Once again another ACCA
“ case.. enters - the arenés (48): States, either by ..
f!sfatbte or'judicial deéision, require that the state
.?proéecutioh prove as an element of a criminal narcot
ics offense, that tﬁe'defendantvknew of the elicit
inature_of-the substance he possessed. Irrespective
‘of this Nationwide cthensué, the Eleyenth.Circuitm
fheld‘in a precedential and far-reaching decision, in

‘United States v. Smith, 775 F.3d 1262 (11th Cir. 2014)

jthét_mens-réa is ﬁot even én implied element'of the-
fdefinition of a '"serious drug offense" iﬁ.§ 924(e)(2)
?kA)(ii)-of the ACCA, or the similarly-worded definit
;ion in U.S.S.G. § § 4B1.2(b). In so holding, the ...
ileventh Circuit explained: |

We need not search for the elements of ''generic"
definitions of "serious drug offense" and 'contro

lled substance offense'" because these terms are
defined by a federal statute and the United States



Sentencing Guidelines, respectively. A "serious
drug offense' is "an offense under State law,
punlshable by at least ten years of imprisonment,

1nvolv1ng manufacturlng, distributing, or .i.....

posse351ng with - intent to manufacture or ..... .

distribute, a controlled substance." 18 U.S.C.
924(e)(2)(A)(ii) And a "controlled substance ...

offense" is any offense under state law punishable

" by more than one year of imprisonment, '"that

prohibits the manufacture, import, export,

- distribution, or dispensing of a controlled

.with- intent to manufacture, 1mport,
§ 4B1.2

substance.
export., dlstrlbute, or dlspense," U.S.S.G.

(b)

No element of mens rea with respect to the illicit

‘ nature of the controlled substance is expressed .

or implied by either definition. We look to the

plain language of the deflnltlons to determine
their elements, United States v. Duran,596 F.3d ..
1283, 1291 (11th Cir. 2010), and we presume that .
Congress and the Sentencing Commission "said what
[they] meant .and meant what [theyj'said," United..
States v. Strickland, 261 F.3d 1271, 1274 (11th ..
Cir. 2001) (internal quotation marks and citation
omitted); see also United States v. Shannon, 631 .
F.3d 1187, 1190 (11th Cir. 2011) The deflnltlons
require only that the predicate offense
"involv[es]," 18 U.S.C. § 924(e)(2)(A)(11), and ..
"prohibit[s]," U.S.S.G. § 4b1.2(b), certain ......
activities related to controlled substances...... .

N .1_3 .



ooooo

Smith and Nunez érgue that the presumption in
favor of mental culpability and the rule of lenity
Staples v. United States, 551 U.S. 600, 606, 114
S.Ct. 1793, 1797, 1804, 128 L.Ed.2d 608 (1994),

require us to imply an element of mens rea in the
The «eeoens

federal definitions, but we disagree.
presumption in favor of merital culpability and

the rule of lenity apply to sentencing

enhancements only when the text of the statute or
United States v. Dean ...

guideline is ambiguous.
.517ﬁF.3d‘1224, 1229 (llth'Cir. 2008);
United States v. Richardson,8 F.3d 769, 770 (11th
Cir. 1993). The definitions .of "serious drug ‘
offense," 18 U.S.C. § 924(e)(A)(ii), and .ivvuv...
"controlled substance offense," U.S.5.G. § 4B1.2

(b), are unambiguous.

Smith, 775 F.3d at 1267. The defendants in Smith
jointly>petitionedAthe Eleventh Circuit to rehear ....
vthéir.éaéé en banc, but thévEleﬁenthiCirﬁit'déﬁié& cen
‘?ehearing. As a result, a conviction under the pre .
énd pbst-ZOOZ Veféion.of Fla. Stat. § 893.13--one of
the'only’strict liability possession-with intent to
di;tributé.sfatute in .the nation--may now‘preperly be
éounted'as both an ACCA and Career Offendér.predicate._

The Eleventh Circuit has so héld in countless .other

cases since Smith.



Because this Court's precedents and well-settled

rules of construction suggest that any predicate fo
the harsh ACCA and similarly-worded Career Offender

enhancements neccessitates proof of mens rea, and

r

7hbecause~other.circuits have arrived at diametrically

opposed conclusions after construing identical or

" provisions in a manner more closely aligned with this

 Court's precedents and rules of construction, this

tCourt, as the final outlet for'relief on-this issue

A. The Eleventh C1rcu1t s 1nterpretat10n of §924

(e)(z)(A)(ll> dlsregards andi‘@ﬂl.ﬁﬁ?‘ﬁﬁﬁ‘s@li"
conflicts with this Court's longstanding adherence

to the categorlcal approach in construing whether
a prior state c¢onviction qualifies under the ACCA

1. The common law favors the inclusion of mens: rea

as a necessary element of a crime, and silence
on the-~issue of mens rea in -a statue does not
‘necessarily mean that Congress intended to ....

dispense with a conventional mens rea requirement

In conducting its overly simplified and erroneous

ahalyeis in Smith theiEleventh Cifcuit improperly

attempted to avoid the presumptlon of mens rea this

Court dictated in Staples In fact, without legal

15



basis,.it misstated and then igndred the rule in .....
Staples, and applied the opposite presumption--that ‘e

Congress "said what [it] meant and'Meant what [it]

said"--in construing a provision in a harshly-........

penalized federal criminal statute without an express

mens rea term. In so holding, the Eleventh Circuit ..

hinged a precedential and far-reaching decision on a .
| Strickland,

patently inapposite case, United States v.

7261 F.3d '1'2.71; 1274 (11th Cir. 2001), in which the ...

- question of construction had nothihg to do with mens

rea.
Although the'"plain language' rule applled in ....

aStrlckland is generally the preferred rule of

construction, this C0urt was clear in Staples that the

"plain language" rule is never an appropriate rule of

construction in construting a harshly-penalized .
In that e

'1Statute’wi$hout,an express mens rea term.

“unlque statutory context (dlfferent from the context
in Strlckland), the proper presumptlon has always been

'the common law presumptlon that an offender must know

the facts that make hlS conduct illegal. ‘Mens rea 1s

‘the rule, this Court explalned in Staples, not the ...

exceptlon. And therefore, mens ‘rea must be presumed

to be an element of any harshly- penallzed crlmlnal e

offense—--even one without an express mens rea term--.



"so long as there is no indication, either express or .
'vimplied, that Congress inténded to dispensé with a ...
conventional mens rea element. Séaples, 511 U;S. at..
618-19; see also id. at 605 (noting that "siience" as

“to mens rea is drafting a statute '"does not ...
ﬁnecessarily sugges{ that Congress intended to dispense
fWith a conventional meﬁs'rea element");id. at 618 ....
f(further noting that '"a severe penalfy" is a "factor .
gtending to suggest that Congress did not -intend to ...
;elimihate a mens rea requirement™). |

| This Court has previously found it neccessary to . -
;correct the Eleventh Circuit's misapprehensions
'regarding the-pfesumption in favor of mental

‘culpability as an element of-an offense in United.....

States v. Deam, 517 F.3d 1224, 1229 (11th Cir. 2008),
-a case ﬁponIWhich the Eleventh Circuit relied in Smith
-ihe.Elevehth Circuit notably did not even acknowledge
'btaples in_Dean; Instead, it took é narrow, literél,
_?plain 1anguage"~appfoach_to a-quéstion of confruction
‘ébout'mens rea, and f:qm-that‘cifcumscribed‘inquiry,-
éoncluded that the sentencing enhén;ement for ..l..;..
éischarge of a firearm ﬁnder'18 U.S.C. § 924(c)(1)(A).

éiii)'did not only apply to intentional discharges of

17



the firearm because § 924(0)(1)(A)(iii) requires only

' that a person '"use or carry' the firearm and says

‘ about a "mens rea requirement.' Dean, 517 F.3d at

' 1229-1230.

This Court grantedvcertiorari to review the

: Eleventh Circuit's reasoning, and it is clear from

ithis Court's opinion that it found the Eleventh ...

plaln language “approach to @ +seeenn -

%Circuit's strict
See

?questlon about mens rea unwarranted and wrong-

;Dean v. United States, 556 U.S. 568 (2009). While

“this Court did ultlmately agree w1th the Eleventh

€C1rcu1t S conclu31on that § 924(c)(1)(A)(111)does not

‘requlre proof of 1ntent, this Court did not base its

‘own conclusion on-the-mere.absence of the words

 "knowingly" or "intentlbnally"_in'the-plain-languagewu

Sof'§ 924(e)(1}(A)(iii). Instead,

its conclusion only after carefully”cansidering the

this Court reached .

danguage Congress used in that speeific'provision, the
.danguage and>the structure of the entire.statue? and
%ost inportantly for the arguments advanced herein,
;he presumption of mens rea dictated by Staples.

M In its review of the language and -structure of

(§ 924(c) as a whole, this Court noted with .iwe.v..an.

'31gn1f1cance that Congress had expressly 1ncluded an

18-



intent requirement for "brandishing" in subsecfion .
(i) of § 924(c)(1)(A), but declined to include one in
subsection (iii). 1Id. at 572-573. But this Court did

~not stop its analysis there. It aéknowledged the ....

| presumption in Staples that_ériminal prohibitions
.require the government to prove the defendant intended
ithe conduct made criminal, and éuggested-that the
‘Staples presumption would apply to a harsh penalty
fprovisioﬁ if such,én enhancement would ofherwisé be-
, predicated upon "blameless'" conduct. ' But in the case
;before it, the Court déclined to. apply the Staples
 presumption'and imply a mens rea term into § 924(¢)...
;(1)(A)(ii)vbecause there, the "unlawful conduct was
not an accident.... [T]he fact that fhe actual .v.....
_aischarge ef a.gun-covered'under § 924(c)(1)(A)(iii)..
ﬁay'be accidéntal-deés not mean that the defendant is.
ﬁlaﬁeless." Id. at 575-576. | -

The opposite conclusion, however, is compelled
@ére.' Had the Eleventh Circuit donéidered and applied
.éﬁié Court's reaéoning and analysis in Dean to the '
dueStion of whether mens rea‘shquld be impliéd as an
é}ement of any "serious drug offense'--had it .u......

ébnsidered the language and structure of the ACCA as a
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.}.whole, the Staples présumption, and that a éohviction'
) under Fla. Stat. § 893.13 is effecfively for -L--;u..;
"blameleés conduct"” since the state is not réquifed to
brove the defendant 'knew the illicit nature of the .
subétance" possessed-éthe.Eleventh Circuit would-ﬁave

. have correctly found that mens rea is an impliéd cene

i element of any "serious drug offense" within § 924(e).

C(2)(a) (i),
5 This Couft's analysis énd searching approach to ..
?the mens rea question in Dean .is consistent with, énd |
;supports, a reading of the definition of "serious drug
;offense".in § 924(e)(2)(A)(ii) to include an impiied .
;mens rea element. And the analysis in Dean aléo .;.;t
';Eonfirms the error in fhe Eleventh Circuit's continual
;superfi;ial_approach to>questions ofAconsérﬁction ;..
.?inVolving mens rea. bUnfdrtunatelyg since Smith is ...
;breCEdential iﬁ the;Elevehth Circuit, the unfounded ..
?reaSOning and declérations about Staples in the Smith

‘decision have reverberated and currently control .....

;Petitioner's case.

2. 'A history of committing strict liabitlity .....
crimes says nothing about the kind or degree of ..
danger an offender would pose were he to possess a
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a gun, and therefore; strict liability crimes are

improper ACCA predicates.’

In Begay v. United States, 553 U.S. 137 (2008),

this Court held that the definition of "violeht......

" felony" in 18 U.S.C. § 924(e)(2)(B)(ii) must be ......
'iinterpreted in light of Congress' purpose in amending
ithe'ACCA in 1986 to more harshly punish'the :)«..QGN,;
}"particﬁlar‘subSet of offender"-whoS£ "past crimesf
;had predictive'vaiue regarding ;he "possibility of';..
%future danger.wifh a gUn.“‘Begay,.jjj-U.S. at 145-147.
_;The "relevance" of an ACCA predicate is not that it
‘reveals the offender's mere:"ca110usneés,toward risk,’
bbut rather that it "show[s] én increased 1ikelihood
‘that the bffender'is thé kind of person who might ....
'déliberatelyApoint ﬁhe gun and pull the triggér."v

EId. at 146. And, there s "no reason to believe that
:CbngressﬁintendEd a 15-year mandatory prfson term
"where that increased likelihoéd doés not exist,' Id.
‘While a prior record of "pufpoéeful,'violent, and
éggressivé" érimes increases that likelihood, a prior
%eCord of strict liability_crimes is- "different,' and
aoes;not; Id: at 148. | |

: Pettioner's pge-of post.;ge,s'ZOQZ conviction for:
éosseSSion with intent to sell, manufacture, or ......

&eliver a controlled substance under Fla. Stat. §893.1
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is indisputably a prior record of strict liability .
crime because, on May 2, 2002, the Florida legislature

formally clarified the judicially-implied.knowledge

v e 0 0o

element from § 893.13. By enacting Fla. Stat. .

893.101, the Florida legislature declared that any

.; convictibn under § 893.13.gqing forward would not
5 rgquire the prosecution to prove as an "element' that
é:the defendant '"knew the illicit nature" of the wuw...n
ésubstahce he. possessed with intent to sell, or sold.
?Accofdingly,.for the precise reasons this Court held
?in Bégay that a pridr conviction for DUI is not a |
?predictor ofquture.dangefousheSS wiﬁh a,gun,_éo too
;shqﬁld the Eleventh Circuit havé Held that a post-2002
iéonviction fér,violating Fla. Stat. § 893.13-which ...
?contains no mens rea element, andilike DUL, is é .....
giiability crime--is not a proper ACCA predicate.
3.  Coﬁsidera£ion of this Court's decisions in ....
Sfaples.ahd Begay make clear that Congress did not
intend--and could never have imagined that a e

conviction under a strict liability drug statute.. .

would be counted as a "serious drug offense' under

Carrer Offender

In adding a "serious drug offense" as an ACCA . ..

predicate in 1986--and defining that new predicate in



- in parallel provisions of §e924(e)(2)(A)-FCongfess ce
‘ gave no.indication that it intended to cast a wider
:inet for qualifying state drug crimes than federal drug
Eerimes; or that it sought to include strict liability
. state drug crimes as ACCA predicates. Notably, all ..
?of the federal.drug crimes Congress designated_as'ACCA

épredicates in 18 U.S.C. § 924(e)(2)(A)(i)--e.g, Ceeine
;"offense[s} under the Controlled Substance Act (21'...
;U.SaC'v80l et,seq;),_the Controlled Substances import
?and Expert’Aet (21.U S.C. 951 et seq.), or chapter 705
Eof title 46, for whlch a maximum term of 1mprlsonment
.iof ten years or more is prescrlbed by law'" -- ........
?1ndlsputably require proof of mens rea as an element
%There is no indieatibn that- Congress intended its ...
“parallel def1n1t10n of quallfylng state drug offenses

to be--any different in this cruc1al respect

‘ It was wrong and illogical for CopgreSs 0. eivnn
interpret § 924(e)(2)(A)(ii) in a manner suggesting
Congress had defined the same term--"serious drug ‘s
éffense"efin a manner that required.proof mens rea
-ﬁorifederal drug trafficking'offenses'but not for

éiate drug trafficking offenes. The Eleventh ......



. Circuit's inconsistent reading of Congress' parallel

{-definitiions of "serious drug offense' violated
~multiple well-settled rules of construction. For

~instance, it violated the rule that individual .....
ﬁsectiohs of a single statute passed by the same

i Congress must be read in pari materia and '"construed

‘ itogether;" See, e.g., Erlehbaugh v. United States,
1409 U.S. 239, 243-244 (1972). It also violated the’
‘rule that in_matters of.Statutory contruction no o

word or provision in a statute can or should ever be

‘read i

"'n;iﬁsolation,"-See, e.g;,. Yates v. United ...
‘States, 135 S. Ct. 1074, 1081-1082 (2015). And ....

finally it violafed_the corbllary of that rule where

if the same term is used throughout a statute,

‘courts must consider its meaning throughout. See,

?.g., United States v. Santos, 553 U.S{ 507, 512
(2008). o

: But mostly inekplicably,‘the Eleventh Circuit
éhose té simply ignore, and'thérefore aISO'Qiolaté,
éhe Véry rules of construction this Court has
éarefully applied in interpreting related p?ovisions

in the ACCA. The problem goes beyond the fact that



~the Eleventh Circuit ignored Begay and Congress

: stated intent in passing the ACCA. (as outline in

In McNeil v. United States, this Court ....

E.Begay>.
;interpreted'the_definition of
éby considering the "[t]he 'broader context of the
specificelly the adjacent .......
"1 o563 U.S. 816, 821

"serious drug offense'

?statute as whole,'
gdefinition of 'violent felooy;
;(2011) (noting that the broader ACCA.context‘...
%coofirmedtits interpretation of.the.term’"éerious
idrug offensef; emphasizing that in any statutOry
iconstruction_c-as;e_ the Court must not only consider

"the context in which

but also

fthe language itself,
. Siminlariy,Qin Curtis .. -

;that’language is used''').
this Court did not consider the term ..

in § 924(e)(2)(B)(i) in isolation

gJohnson, ceee
_ phy51cal force

or restrict its attention to the.dictionary meanlng
-of those terms, but instead con51dered the phrase .

phy31cal force in "the context of a statutory ....

deflnltlon of v1oleht feloney.''' Against that ....

context, it was able to conclu51vely determine that

means violent force. (Curtls)

“physical force'
559 U.S. 113, 140 (2010).

Johnson v. United States,
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.Here, the Ele&enth Circuit ignored_"context" .o
| entirely, as it ﬁotably has«done.in‘other sta;utofyA
j construction cases reversed by this Court. It A;..{
Tconsidered oﬁly the plain, dictionary‘meaning of the
~words used in § 924(e)(2)(A)(ii), in complete ......
v;isolation from their context, and without any regard
ffor Congress' clearly-expressed intent thaﬁ only ...
;"seriousv prior.drug.crimés that involved ...
f?traffickingh (which necessitates that the defendant -
;know the illicit nature .of thé substance he ié‘.;...

ftrafficking)'qualify an offendér'under § 922(g)(1)..
?for'the hafsthCCA'enhancement. While thiS'Courﬁ‘in
.iCurtis J§hn$on refused to adopt any construction of
‘the term “Violent feIQny" in the ACCA that would-be
fa "comical misfi;,“ that is precisely what the .....
.Eleventh-Circuit's‘construgtion of the term ......;r
:ﬁsefious drug offense" is here. ' ‘
: There is no loéical reason Congress could or ...
Qduld have ‘intended for a.c0nvictionjunde: a strict
iiability state drug statuté to ser&e»és a predicate
1€§r an ACCA‘enhancement_wheﬁAat the time mens rea
Q;s‘an expreés or judicially-implied.élement‘in oo

e%ery federal drug trafficking statute and in 48 out
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of the 50 state controlled substance statutes

 (including Florida's). ‘A¢cording to a survey

conducted by the Maryland Court of Appeals as of

1988, only two states out of fifty (North Dakota and

Washington) construed their drug statutes not to ...

require proof of mens rea as an element of "the ....

offense of possession of controlled substances.'" ...

' Dawkins v. State, 547 A.2d 1041, 1045-& n.7 (Md. ...

1988). But even that is not an entirely accurate ..

statistic because notably, Washington has only ....
construed its "mere possession" statute, and not its
"possession with intent to distribute statute," as a

See State v. Bradshaw, 152

strict liability crime.

Wash. 2d 528 (Wasﬁ; 2004) (en banc). Therefore, in

1986, there actually was only one state --North
Dakota--that treated its "poséession with intent to
deliver'" offense as a strict liability crime. See

State v. Rippley, 319 N.W.2d 129 (N.D. 1982). And ..

“there is no evidence that Cbngress even knew that
North Dakota was an outlier in 1986--let alone that

it intended to sweep in a conviction under any state

that did not require proof of mens rea--when it ..
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defined the new "serious drug offense" ACCA ...
prediqétem |

In any even, only a.few years_aftér Congress ...
wrote its definitions of 'serious drug offense' into
the ACCA, the North Dékbta 1egislature repealed its
strict‘ liability "poésession with intent to .......

distribute statute," and added a mens rea element ..

into that statute. *Sée State v. Bell, 649 N.W.2nd .
243 (N.D, 2002); North Dakota'"switched cémpéﬁ'in J.
1989, and has remained in ‘the mainstram of
§OSsessi6n with intent toSdistributé,sﬁatQtes since
that time, while FIOrida "switched camps'" in the ...
other direction'in'2002. Given that Florida waé e
Qell within the "mainstream" in 1986 when Congress
‘difined'"serioﬁé drug offense" in_§ 924(e)€2)(A)(ii)
 it was error fdr_the Ele§enth Circuit-to consi;ue-;.
§ 924(e)(2)(A)(ii) in a manner Congress could héver
;iﬁaginéd when it'drafted.that provision. o
At the Very least, had ﬁhe Eleventh‘Circuif cees
propérly applied this Gourt;s precedents and ......
pertinent rules of construction to.findlthat § 924

(é)(Z)(A)(ii) was.ambiguous on the issue of mens rea



the rules of lenity would have required the court to

adopt the defendant's reading of § 924(e)(2)(A)(ii).

until Congress stepped in and clarified itself. See

United States v. Santos, 553 U.S. 507, 512-15 (2008)

4. The Eleventh Circuit's analytical approach in

Smith is clearly an outlier when considering
decisions out of the Secound, Fifth, and Ninth. .

Circuits that have ¢onsidered similar or
identical statutory. language and faithfully
applied-the'Categorical approach '
The-Eleventh.Circuit stands on its own in its
'decisionngét'td applyﬁthe ca;egorical approach'wheh
~determining'whether a conviction under Fla. Stat.
§ 893.13 categorically -qualifies as a “seriouS-drug
of fense" under § 924(e)(2)(A)(ii). Other circuits
fhat have considered identiCél; or almost identical,
statufdiy provisions, and employed-thé categorical
approach have arrivedvatvcbnclusions that are more
in line wiﬁh'this Court's lbngstanding_precedents o

with regard to the neccessity of a mens rea element.

In United States v.'Savage, 542 F.3d 959 (24 ‘e

Cir 2008), the Second Circuit cbnsidered.whethér a
conviction under a Connecticut law that defines

"sale" to include a mere "offer" to sell is a
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~a "controlled substance offense" as defined in'....;

U.S.S.G.n§ 4B1.1(b). Instead of engaging in a word

match game between the words included in the

Guidelines' definition of "controlled substance ....

offense" and the state statute to declare a ........

categorical match--as the Eleventh Circuit's wi.

approach in Smith dictate--the Secound Circuit

engaged in a proper categorical analysis. Savage,

542 F.3d at 964-67. And after doing so, the Second
Clcu1t determlned that the Connectlcut conviction

could not.qnallfy as a- controlled substance offense»

because a "sale' ‘under Connecticut law includes a

A mere'offer to sell, and an offer to sell drugs is ..

not a controlled substance offense becatuse "a crime

not 1nvolv1ng the mental culpablllty to commlt a

substantive narcotics offense‘[does not] serve as a.

‘predicate controlled substance offense under the

Guidelines." Id. at 965-66 {internal quotation marks

omitted).
in United States v.

Similary, the Fifth Circuit,

Martinez-Lugo, 782 F.3d 198 (5th Cir. 2015), noted

specifically when determining whether a Georgia
offense'constitnted a "drug trafficking offense’

under U.S.5.G. § 2L112(b)(1)(A)(i) that "[t]he fact
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that [the defendant's] Georgié conviction has the
- same label . . . as an enumerated offense listed in

the Guidelines definition . . does NOL irwewcossas

automatically warrant épplication OFf LhE waweteovensnn
enhancement.'" Martinez-Lugo, 782 F.3d at 202. .....
- Fifth ....

Unlike the Eleventh Circuit in Smith, the
.Cir;uit émployed the categorical approach: it first.
"assume[d] that aﬂ'enumetatedvoffense refers to the
'generic, contemporary meaﬁing of that offense' and
then compared the elements "ternsure that the .....
‘elementé of thai‘genefic enumerated offense [were]
congruent with the eleméntS'Of-the defendantfsfptidr
offense." Id. In sﬁort,-the Fifth Circuit made its |
defermination in précisely the way'Mru.Hart argues .
the Eleventh Circuit should have proceeded here. ..
See:id.'at 202-03 ("The proper standard Of sieewieat
cbmparison in this categorical inquiry is the ......
elements of the enumerated offeﬁse ofvqussession .
with intent to distributé,' not the general meaning
-of the GUiaelineS‘term 'drug trafficking." »Thaﬁ'is
becaﬁse the Guidelinesldefinition reflects a
" determination that certain enumerated offensés--such

as possession with intent to districute--qualify for

the 'drug trafficking offense’ enhancement so long

T



the offenses are consistent with the generic,
contemporary meaning of the enumerated offense that

the Commission was contemplating‘when it adopted the
definition."). A

In fact, when the Fifth Circuit considered .....

whether a conviction under Fla. Stat. § 893.13 could

" serve to enhance a defendant's sentence under

U.S.S.G. § 2L1:2(b)(1)(B), it held that the Florida '

: connictionicould'not“"[b]edause the Fldrida'law'does
not réquire*théf a defendant know of the illicit ...
nature of the substance 1nvolved in the offense
United States v. Medlna, 589 F. App'x 277 (5th Cir.

in line W1th theaPetloner S eeeasns

2015). That is,

argument here, the Fifﬁh Circuit found the lack of

_mens rea in Fla. Stat. § 893.13 to be dispositive of
the issﬁe.

FinalIy, the Eleventh Circuit's analytical .....

errors in Smith are=further.highlighted by the Ninth

Circuit's decision in United States v. Franklin,

__F.3d__,2018 WL 4354991 (9th Cir. Sep. 13, 2018).

the court considered whether a conviction

[ IR}

There,
under Washington law for unlawful delivery of a
"

controlled substance was a ''serious drug offense'’
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under the ACCA. Again, in approaching this question
the Ninth Circuit engaged in a categorical analysis

of the elements of each statute before determining .

that they were a categorical mismatch. In so doing,

the court included accomplice liability as an

element in the federal definition of ''serious drug .

offense'" because "one who aids or abets a [crime]

falls, like a princlpal, within the scope of thle]

generlc "definition of that crime." Franklin,~2018 .

WL 4354991 at*2 (internal quotat1on marks omltted)

That is, unllke the Eleventh C1rcu1t in Smlth the

-N1nth Circuit looked byond the SpGlelC words e

included in the definition for "serious drug ..:..s:

_offense ~and determlned its elements by reference to
the "generiC‘definltlonﬁ'of.that<cr1me. D01ng.so ‘o
ylelded a result that much more closely tracked this

Court s prior precedents and welI-settled rules of . )

cons tructlon.

Unllke the Eleventh C1rcu1t, the Secound, Fifth,

and Ninth Circuits have falthfully adhered to 'this .

Court's guidance in determinlng whether a defendant

is subject to a harsh sentenc1ng enhancement, and as
a result, have arrived at vastly dlfferent results .

‘from those attained in the Eleventh Circuit. A ....
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similarly-situated defendant in the Second, Fifth,
and Ninth Circuits would not have been subject to

the harsh ACCA-enhanced sentence that the Petioner's

and other defendants in the Eleventh Circuit
~erroneous, but binding, precedent in Smith. Since .
interpretation and application of these enhancements

‘should not vary by location, this Court should .

resolve the_circuit.conflict_ on this issue by v....

- granting certiorari in this case.

5. The clear error'in the EleveﬁthVCircuit's',...
holding in Smith that a conviction'under 8 oo
strict liability state drug statute is ‘a proper
ACCA predicate is confirmed by this Court's ....

post-Smith.decisions inoEloniS and McFadden

This Court's post-Smith decisions in Elonis v.
135 S. Ct. 2276 (2015) and McFadden .

United States,
Ct. 2298 (2015), further ..

v. United States, 135 S.

accentuate the error in the ‘Eleventh Circuit's
holdlng that mens rea 1is not an 1mp11ed element of a
§ 924

"serious drug offense as defined in 18 U.S.C.

(e)(2)(A)(i1).
In Elonis, this Court rejected the same, overly-

'llteral approach to statutory constructlon adopted

Smith. Notably, the government contended in Elonis

that the defendant could rightly face up to five ...

4



years impfiéonment fof'transmitting a>threat'in e
in interstate or foreign commerce, in violation of
18 U.S.C. § 875(c), without any proof that he +.....

intended his communications to contain a threat ..

because Congress had not included an explicit mens

rea term in the language of § 875(c). Per the .....

government, Congress' inclusion of'express "intent
to extort'" requirements in other subsections of §
875-precluded the jqdiciai reading of an "intent to
threated" requirement into.§ 875(c).'Elonis, 135 S.
Ct. at 2008. |

. In fejecting,the government‘e argumeht-that.the
absenCe of any mens rea lenguage in- § 875(c) was ...
-significant in any manner; this Court reiterated .o
that "the faeﬁ that [a] statuteidoeSAnot,specify aﬁy
required mental state [] does not meaﬁ-that none ...
exists,":and held that § 875(0) indeed requires ...
prqof that the defehdanﬁ iﬁtended his communications
aé threats. Id. at 2009. 1In so holding, this Coﬁrt-
strictly epplied.;he well-settled rules set fofth in

Morissette v. United States, 342 U.S. 246, 250 .....

(1952) ("[M]ere omissioﬁ from a criminal enactment
"of any mention of criminal intent" should not be ..
read "as dispensing with it" because "wrongdoing ...

must be conscious to be criminal."); Staples, 511

35



'U.S. at 608, n.3 (holding that a defendant generally

must "know the facts that make his conduct fit the. .

definition of thevoffense"); and United States v.

X-Citement Video, Inc., 513 U.S. 64, 72 (1994)

"presumption in favor of a scienter

(noting that the
‘requirement should apply to each of the statutory ..
elements that criminalize otherwise innocent :......
conduct").

More, specifically, when considering § 875(c)

thls Court stressed that the "erucial element ieeena

separatlng legal 1nnocence from wrongful conduct 1s
the—threndlng nature of the communication,"’ and
.thefe, "[t]he mental state'reQUirement must.«pand
apply to the fact that: the communlcatlon contalns a

threat." Elon1s, 135 S. Ct at 2011. Srmllary, in

X-Citement Video this court rejected a reading of a .
statute criminalizing distribution of visual ....... 1
depictions of minors engaged in sexually expliCit

conduct that "would have requ1red only that a ......

‘defendant knowingly send the- prohlblted materlals,

regardless of whether he knew the age of the

proformers." Id. at 2010. _This Court held instead

that "a defendant must also know‘that-thOSe depicted
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were minors, because that was the crucial element ..

separating 1egal innocence frém wrongful conduct.
d. (internal citations omitted). Thus, per tHis o
Couft's own jurisprudehce, § 924(e)(2)(A)(ii) must

ibe read to require proof of a culpable state of mlnd

in the underlylng predicate state drug offense.
~While the ACCA itself'does not separate legal
innocence from wrongful conduct, it does separate a
less culpable felon -in-possession from.the more
culpabiecareer crlmlnal'felon-ln-pOSseSSLOn.

According to Dean v. United States, 556 U.S. 568 ...

A(ZOOQ), thé'Staples‘presﬁmption applies in +........
_construihg the-languagevof a_sentenéing enhancement
.just the same.as it applies to the language of .....
underlying 6ffeﬁses, and precludes the imposition of
a'sentencing enhancement predicatédiuPpnublameless,.

‘ coneucIJV.Dean, 556 U.S. at 575-76.. And indeeed, an

ACCA enhancement predicaied:uponia post-2002

Convicfion under Fla. State. § 893.13 is predicated

‘blameless conduct. Plainly, a post-2002 conviction:

under §893.13 does not require the type of proof of

knowledge,that the Supreme Court has required in

other Cases--namely, that the defendant knew of the
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illicit nature_of the substance he distributed or ..
See Florida v.

possessed with intent to distribute.
3d 412, 431-35 (Fla. 2012) (Pérry, J.

Atkins, 96 So.
"innocent

dissenting) (nothing the many instances of

possession" made criminal by the post-2002 version

of Fl. Stat. § 893.13).

The error in Smith's reasoning that the language

of § 924(e)(2)(A)(ii) is unambiguous and does not
_contain an implied mens»rea element is only further
‘hlghllghted by the government s candid concession,

and this Court's ultimate. reasonlng and holdlng, in

JMcfadden. ~This Court granted certlorarl in McFadden

to resolve a,circuitoconflictron an issued related
to thefissue raised in Smith:iwhether the Controlledg
gSubstances Analogue Enforcement Act of 1986 (21 «...
U.Ss.cC. §.813) is properly'read-to include an implied
mens rea requirement. In his Initial Brief on. the .

Merits, McFadden argued that the Fourth C1rcu1t had
erroneously read the absence of an express mens rea

term in the Act to require the government to prove

only that the defendant intended the substance for

human consumption--not that he also knew that the .

substance he distributed was a "controlled substance
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analogue." Brief of the Petitionmer, 2015 WL a......

at **16, 20-21 (Mar. 2, 2015). In support of his

position, McFadden made arguments similar to the
arguments adanced in-Smith that (1) Congress enacted

the Act against a "backdrop”-of'interpreting e eie s

criminal statutes to necessitate mens fea,-and (2)
‘ﬁ[anestlsignificant'reason“to.believe that Congress
-intendedvotherWise," Staples reqUired'courts to

a tequirement,that the defendant 'know the facts
that make his conduct'illegal." 1d. at.*%26-28

} The'government, in its fesponsevﬁrief, A
unexpectedly agreed that the Fourth Circuit had ....
erroneously instructed the jury, and that..:.....n..

'violations oﬁ'the AnaIOgue Act must be governed by

the mental- state requ1rements that courts have

unlversally found. in CSA, 21 U.S. C § 841(a) R

namely, that a defendant must have know that the

substance was some.klnd of prohibited drug. " Brief

of the United States, 2015 WL 1501654, at %20 (Apr.

1, 2015). At oral argument, McFadden's counsel ....

~advised thissCourt that the‘briefing'had greatly

narrowed the parties' initial diagreement since the
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government hed expressly agreed that to prove a ....
violation of‘fhe Act, it"must'sho& that the ......
defendant knowingly distributed an analogue." Oral..
Argument, 2015 WL 1805500 at **3-4 (Apr. 21, 2015).

Thus, the only point of contention that remained was

how the requisite'knowledge may be proved. I1d.

So, while. McFadden s ultlmate resolves 8 creann E
_relatlvely narrow questlon,}lts 51gn1f1cance for the
instant case lies in 1ts recognltlon (and ‘the ......
government's concess1on) of the.Fourth Circuit's ...
erroneous interpretation of the Act tolrequire no ..
proof'of mens rea. This'Court's.holding'that "the ;
goVerment musf prove that a defendant knew that the
substance with which he was deaiihg4was a controlled-
substahce," even in the absence. of anrexpress mens .
rea.term in the Act, McFadden, 135 S. Ct. at 2305, .
underscores and confirms the error inherent in ......

‘Smith's contrary reading of § 924(e)(2)(A)(ii) not
to require_proef of.mens rea.

?etitioner moves this honorable court to grant
the writ of certierari on the issue presented herein,

and in the intrest of justice.

The petition for a writ ofHabeas Corpus-

Respectfully submitted,

o Wiz )

Date: %«ﬂr\f a6 2014 40




