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QUESTIONS PRESENTED

I. Whether the district court erred by imposing a sentence without
adequate explanation pursuant to 18 U.S.C. § 3553( c), and the length of
which sentence was greater than necessary pursuant to 18 U.S.C. § 3553(a). 
Whether the explanation given by the circuit court may have been adequate
to impose an upward variant, but inadequate to impose the maximum
possible sentence.

II. Whether the district court violated due process by imposing the
maximum possible sentence where the court rested its decision on the
blanket assertion that it accepted the probation officer’s report in it’s
entirety, knowing the defense felt the report was factually inaccurate. 
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NO.
__________________________________________________________

IN THE SUPREME COURT OF THE UNITED STATES

OCTOBER TERM, 2019

SHAWN SAYER

Petitioner

v.

UNITED STATES OF AMERICA

Respondent
____________________________________________________

PETITION FOR WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS 

FOR THE FIRST CIRCUIT
___________________________________________________

SHAWN SAYER respectfully petitions this Court for a writ of certiorari to

review the opinion and judgment of the United States Court of Appeals for the

First Circuit dated February 22, 2019, affirming his sentence.

OPINIONS BELOW

The opinion of the United States Court of Appeals for the First Circuit in

United States v. Shawn Sayer, No. 17-2065 (1  Cir. February 22, 2019) st
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appears at Appendix A to this petition (hereinafter cited “A-_”).  The opinion of

the United States District Court for the District of Maine in United States v. Shawn

Sayer, No. 2:11-cr-0113 (JAW) (D.Me. October 24, 2017), consisting of the oral

findings of the district court at the sentencing hearing, appears at Appendix B and

is unpublished. A-20.

JURISDICTION OF THE SUPREME COURT OF THE UNITED STATES

The judgment of the Court of Appeals was entered on February 22, 2019. 

No petition for rehearing was filed in this case.  This Petition is filed within ninety

(90) days after entry of judgment.  See Supreme Court Rule 13.1.  The jurisdiction

of this Court is invoked under 28 U.S.C. § 1254(1).  The district court had

jurisdiction pursuant to 18 U.S.C. § 3231 and the court of appeals had jurisdiction

pursuant to 28 U.S.C. § 1291.

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

The Fifth Amendment to the United States Constitution provides in pertinent
part:

No person shall be...deprived of life, liberty, or property, without due
process of law....

U.S. Const. amend. V. 
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18 U.S.C. 3553(a) provides in pertinent part:

(a) Factors To be Considered In Imposing A Sentence. -- The court
shall impose a sentence sufficient, but not greater than necessary, to
comply with the purposes set forth in paragraph (2) of this subsection. 
The court, in determining the particular sentence to be imposed, shall
consider --
(1) the nature and circumstances of the offense and the history and
characteristics of the defendant; 
(2) the need for the sentence imposed –

(A) to reflect the seriousness of the offense, to promote respect
for the law, 
(B) to afford adequate deterrence to criminal conduct;
( C) to protect the public from further crimes of the defendant;
(D) to provide the defendant with needed educational or
vocational training, medical care, or other correctional
treatment in the most effective manner;

(3) the kinds of sentences available; 
(4) the kinds of sentence and the sentencing range established for –

(A) ...
(B) in the case of a violation of probation or supervised release,

the applicable guidelines or policy statements issued by the
Sentencing Commission pursuant to section 994(a)(3) of title 28,
United States Code, taking into account any amendments made to
such guidelines or policy statements by act of Congress (regardless of
whether such amendments have yet to be incorporated by the
Sentencing Commission into amendments issued under section 994(p)
of title 28);

......
(5) any pertinent policy statement –

......
(6) the need to avoid unwarranted sentencing disparities among
defendants with similar records who have been found guilty of similar
conduct; and
(7) the need to provide restitution to any victims of the offense.

18 U.S.C. §3553(a). 
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STATEMENT

Following a plea hearing in the United States District Court for the District

of Maine, petitioner was convicted of violating conditions of release previously

imposed December 4, 2012, upon his conviction to the following charge: one count

of Cyberstalking in violation of 18 U.S.C. §§ 2261(A)(2), and 2261( b)(5), a Class

C Felony.  On October 24, 2017, Judge John D. Levy sentenced the petitioner to a

term of 24 months, a full-revocation, followed by three years of supervised release. 

1. On appeal, petitioner had argued to the court of appeals that

imposition of the maximum possible sentence for violations of conditions of

release which did not include new criminal conduct, and which otherwise fell

considerably short of the most egregious ways by which the subject conditions

could have been violated, constituted a sentence which was greater than necessary

pursuant to 18 U.S.C. § 3553(a), and which required a more adequate explanation

pursuant to 18 U.S.C. § 3553( c).  The court of appeals answered petitioner’s

argument with the conclusory statement that “the district court considered all the

factors it was required to.”   

II Before the Circuit court petitioner had also argued that his sentence

was substantively flawed in that the sentencing court “did not leave room for

harsher sentences for those with higher Criminal History Categories and more
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serious violations.”  The court of appeals answered petitioner’s argument with the

conclusory statement that “it is evident from the hearing transcripts that the

sentencing judge considered Sayer’s criminal history and the nature of his

violations to be serious enough to warrant the sentence imposed.”   

REASONS FOR GRANTING THE WRIT

I. The court of appeals failed to entertain the contention that a

continuum of transgression should result in a continuum of punishment pursuant to

18 U.S.C. § 3553(a).

II. The court of appeals failure to address petitioner’s sentencing

argument that imposition of the maximum possible sentence was greater than

necessary to address a transgression which fell considerably short of the maximum

possible manner with which these transgressions could have been committed

pursuant to 18 U.S.C. § 3553(a).

III. Given a low-level of transgression and an abundance of mitigating

factors, the court of appeals failed to give an adequate explanation for imposing the

maximum possible sentence.

IV. The explanation given by the circuit court may have been adequate to

impose an upward variant, but it was inadequate to impose the maximum possible
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sentence.

V. This Court’s intervention is warranted to correct the court of appeal’s

failure to address these important questions of federal constitutional law.  

A. A Continuum of Transgression Should Result in a Continuum of
Punishment.

 
 The United States Supreme Court has remarked on the court’s authority to

impose a continuum of punishment.  Chief Justice Rehnquist in an unanimous

opinion wrote that “[p]robation is ‘one point...on a continuum of possible

punishments ranging from solitary confinement in a maximum-security facility to a

few hours of mandatory community service.’” United States v. Knights, 534 U.S.

112, 119, 122 S.Ct. 587, 151 L.Ed.2d 497, (70 U.S.L.W. 4029 (2001) citing Griffin

v. Wisconsin, 483 U.S. 868, 874 (1987).  Justice Thomas echoed this idea five

years later when he wrote that “parolees are on a ‘continuum’ of state-imposed

punishments,...and “[o]n this continuum, parolees have fewer expectations of

privacy than probationers....[yet, of] the Court’s continuum of possible

punishments, parole is the stronger medicine.” Samson v. California, 547 U.S. 843,

850, 126 S.Ct. 2193, 165 L.Ed2d (250 (2006)(citations omitted).

By means of this Petition, Shawn Sayer is asking the United States Supreme

Court to correlate quantum of transgression with length of punishment.  Before the
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court of appeals, Shawn Sayer had argued that given the continuum of punishments

meted out by a sentencing court, there should be a correlation between

transgression and punishment in calibrating the decisional scales.  Implicit in

Sayer’s argument then and now is the idea that violations of supervised release

should be subject to a correlative degree of punishment just as probation violations,

parole violations, or commissions of new crimes.  He had argued that the

continuum of seriousness of offense should be met with a correlative continuum of

response pursuant to an extension of reasonableness inherent in 18 U.S.C. §

3553(a).

Specifically, appellant-petitioner had argued before the court of appeals that

his sentence on a petition to revoke supervised release was both procedurally and

substantively unreasonable because the sentencing court decision lacked adequate

explanation and the length of the sentence was greater than necessary given the

fact that the alleged violation was non-criminal and the defendant had

accomplished many of the goals he and his probation officer had set out to

accomplish.  On a revocation of supervised release, the district court had imposed a

twenty-four (24) month sentence on an advisory guideline range of five (5) to

eleven (11) months.     

Shawn Sayer had averred before the court of appeals that his sentence was
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procedurally flawed in that the court neglected to adequately explain the rationale

for its chosen sentence, and that his sentence was substantively flawed in that his

sentence far exceeded that which was necessary pursuant to 18 U.S.C. § 3553(a).

B. Procedural Reasonableness

Before the circuit court, petitioner had cited United States v. Franquiz-Ortiz,

in which the First Circuit had vacated a revocation sentence because the record in

that case provided an insufficient basis for appellate review of the procedural and

substantive reasonableness of the sentence. United States v. Franquiz-Ortiz, 607

F.3d 280, 282 (1 . Cir. 2010).  The defendant, Franquiz-Ortiz, had admitted that hest

had committed a Grade B violation of his conditions of supervised release, which

had resulted in an advisory guideline range of 4-10 months. Id.  In imposing a full

revocation of 24 months, despite a joint recommendation of the parties of 12

months, the sentencing judge stated  

I am not prepared to give him...a guideline range sentence.... This
individual has been given opportunities.  What he has done is not de
minimus by any means, and I do not think that if I am not going to supervise
him anymore, I am going to make him serve 24 months with no additional
supervision.

Id. (emphasis added by First Circuit).  The First Circuit wrote that this statement by

the sentencing judge “does not reveal the court’s rationale for imposing a non-

guideline sentence twice as long” as the parties’ joint recommendation. Id.  The
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First Circuit stated that the substantive reasonableness of the sentence was not

immediately apparent because “by imposing the statutory maximum sentence, the

court left no room for harsher sentences for those with higher criminal history

categories and more serious violations.” Id.  For this reason, and because the

sentencing court had not correlated the parties’ recommendation of a twelve month

sentence for the defendant’s possession of a one pound package of marijuana with

the court’s statutory maximum sentence, the First Circuit vacated the sentence and

remanded for resentencing. Id. 

The First Circuit in Franquiz-Ortiz had cited United States v. Gallo, for it’s

determination that a sentencing court should calibrate relevant factors such as

leaving “room for harsher sentences for those with higher criminal history

categories and more serious violations.” Id. citing United States v. Gallo, 20 F.3d

7, 14 (1  Cir. 1994).  In Gallo, the First Circuit wrotest

In making discretionary judgments, a district court abuses its
discretion when a relevant factor deserving of significant weight is
overlooked, or when an improper factor is accorded significant weight, or
when a court considers the appropriate mix of factors, but commits a
palpable error of judgment in calibrating the decisional scales.

Id. at 14.    

In the case sub judice, petitioner had posited that by stating that it was

imposing the maximum sentence in order to “reflect the seriousness of the 
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offense...[and] to protect the public from further crimes by the defendant,” the

sentencing court committed the kind of analysis decried by the First Circuit in

Gallo. Final Revocation Hearing Transcript at 33-34.  The sentencing court twice

stated that it’s sentence was based on the revocation report, but failed to calibrate

the results of two mental health evaluations conducted of defendant which were

mentioned in the revocation report in contravention of these factors. Id. at 5,9.  The

first evaluation listed in the revocation report noted that the defendant “was

identified as a Low/Moderate risk for recidivism per the Post-Conviction Risk

Assessment (PCRA), with Dynamic Risk factors of 1) Social Networks; and 2)

Education/Employment.” Revocation Report at 5.  The second evaluation

mentioned by the probation officer was that in early 2017, three months or so

before the filing of the petition, the defendant had undergone a mental health

assessment which revealed that he “did not meet the criteria for diagnosis of a

mental health disorder.” Id. at 9.

The court of appeals responded to appellant-petitioner by writing: 

The district court’s remarks at sentencing made clear that it
considered the factors required by 18 U.S.C. § 3553(e), weighed them, and
used its discretion to arrive at a reasoned, defensible decision.  The court
primarily stressed three factors in support of its variant sentence: (1) Sayer’s
criminal history and similarity of Sayer’s conduct on supervised release to
the conduct for which he had been convicted; (2) Sayer’s unwillingness to
accept responsibility; and (3) the need to protect the public from further
crimes.
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United States v. Sayer, No. 17-2065, (1  Cir. Feb. 22, 2019).st

Petitioner posits that the explanation given by the circuit court may have

been adequate to impose an upward variant, but it was inadequate to impose the

maximum possible sentence.  Petitioner states failure to correlate quantum of

transgression with length of punishment makes the ultimate sentence too vague for

appellate review.

B1. Analysis ~ Procedural Reasonableness

With respect to procedural reasonableness, the sentencing court ran afoul of

procedural reasonableness by failing to adequately explain the chosen sentence in

view of defendant’s non-frivolous mitigating factors. 

B2. Adequacy of Explanation

In United States v. Cirilo-Munoz, the First Circuit commented on the

requirement of an adequate explanation by the district court in imposing a

particular sentence.  The First Circuit wrote

Under 18 U.S.C. § 3553( c), the sentencing judge is required to state
the reasons for imposing a particular sentence “in open court” at the time of
sentencing....The district court’s explanation of the sentence serves dual
purposes.  First, the explanation is an essential prerequisite to our appellate
review of the sentence....The sentencing judge should set forth enough to
satisfy the appellate court that he has considered the parties’ arguments and
has a reasoned basis for exercising his own legal decision-making
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authority....Second, such an explanation furthers the weighty goals of
transparency and credibility for the justice system.

United States v. Cirilo-Munoz, 504 F.3d 106, 131-132, (1  Cir. 2007).st

The First Circuit opinion in Cirilo-Munoz followed soon after the United

States Supreme Court decided Rita in which the defendant had sought a lower than

guidelines range sentence based upon “his physical condition, likely vulnerability

in prison, and military experience.” Rita v. United States, 551 U.S. 338, 127 S.Ct.

2456, 168 L.Ed.2d 203 (2007).  In deciding the question whether the district court 

had properly analyzed relevant sentencing factors, Justice Breyer wrote 

[t]he sentencing judge should set forth enough to satisfy the appellate
court that he has considered the parties’ arguments and has a reasoned basis
for exercising his own legal decisionmaking authority....Where the
defendant or prosecutor presents nonfrivolous reasons for imposing a
different sentence, however, the judge will normally go further and explain
why he has rejected those arguments.

Id. at 356-357.

In the present matter, petitioner Shawn Sayer had admitted to violations of

supervised release which did not constitute new criminal conduct, and he had

successfully completed numerous goals of supervision.  Before the circuit court,

petitioner had posited that his argument for a below maximum sentence was not

based on frivolous reasoning, and that the district court did not explain adequately

their reasons for rejecting this argument.  
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C. Substantive Reasonableness

With respect to substantive reasonableness, petitioner had presented the

circuit court with the following precedent from the First Circuit:

When reviewing a challenge to the substantive reasonableness of a
sentence, substantial deference is due to the sentencing court’s
discretion....Fidelity to this deferential standard requires that a challenge
based on substantive reasonableness must comprise more than a thinly
disguised attempt by the defendant to substitute his judgment for that of the
sentencing court....In the last analysis, a challenge to the substantive
reasonableness of a sentence turns on whether the sentencing court has
offered a plausible rationale for the sentence and whether the sentence itself
represents a defensible result.

Vargas-Garcia, supra at 166 (citations omitted).

Petitioner stated that he was not attempting to substitute his judgment for

that of the sentencing court.  Instead, he posited that where a sentencing court

endeavors to base a sentence upon the defendant’s criminal history and the

underlying conviction, it was procedurally and substantively unreasonable to fail to

take into consideration defendant’s efforts while on supervised release, and the fact

that this violation was not based on new criminal conduct, either felonious or

otherwise, and the fact that the defendant posed a low/moderate risk of recidivism.

The sentencing court, by stating that it was going to rely on the revocation

report for the basis of it’s sentencing decision, and by failing to account for one

evaluation showing defendant as a low/moderate risk for recidivism, and another
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showing defendant as not meeting the criteria for a mental health diagnosis, the

sentencing court failed to adequately calibrate the decisional scales.  As in

Franquiz-Ortiz, the sentencing court “by imposing the statutory maximum

sentence,..left no room for harsher sentences for those with higher criminal history

categories and more serious violations.” Franquiz-Ortiz, supra at 282.  These

evaluations should have been accorded significant weight by the district court. 

They were not given any weight.

Petitioner had also cited precedent from the Second Circuit for the circuit

court.  In vacating a sentence of the district court and remanding for resentencing,

the Second Circuit concurred with the approach the First Circuit had taken in

Franquiz-Ortiz and Gallo. United States v. Aldeen, 792 F.3d 247 (2  Cir. 2015). nd

In Aldeen, the district court had sentenced Aldeen to eighteen months

imprisonment and three years supervised release on defendant’s second conviction

for violating conditions. Id. at 249.  The violation consisted of the defendant’s

having spoken “to a fellow member of...[his] treatment group in the subway

following a treatment session.” Id. at 255.  The Second Circuit stated that

“[b]ecause there was a major deviation from the Guidelines range in this case, the

district court was obliged to provide a more substantial justification for its

sentence.” Id. at 254.  Absent sufficient compelling reasons to support the
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deviation from the guidelines, the Second Circuit concluded “that the district court

committed procedural plain error by failing to adequately explain the reasoning for

its sentence.” Id. at 254, 253.

Envisioning a spectrum of possible sentences, and mindful of the need to 

leave “room for harsher sentences for those with higher criminal history categories

and more serious violations,” the district court should have assessed the following

aggravating and mitigating circumstances:

Aggravating circumstances:
1) the defendant had demonstrated behavior similar to the behavior he

demonstrated in the underlying offense thereby violating the Computer and
Internet Monitoring Program (CIMP) condition of his release as follows: by
downloading either 22 or 27 spoofing applications to his cell phone,
allowing him to place outgoing phone calls under the guise of a different
phone number; by downloading 20 nonapproved messaging applications to
his cell phone; by using three nonapproved email accounts to contact his
girlfriend; and by creating two false dating site profiles to resemble his
girlfriend’s profile.

2) on the underlying crime, defendant had been given a sentence representing
the statutory maximum for that offense as well as an upward variance, which
the court in this case described as “truly egregious.”.

3) the defendant continued to violated the CIMP contract after the probation
officer filed her petition.

4) the defendant had encouraged his grlfriend to contact his lawyer and provide
him with exculpatory information.

5) the defendant’s behavior demonstrated a violation of trust created between
the defendant and the court when the court placed defendant on supervisory
release.

6) the defendant had placed a tracking device on a mechanical device he had
given his girlfriend. 

7) the defendant’s criminal history, both charged and uncharged, demonstrated
a “chronic pattern of stalking behavior.”

8) the defendant violated his bail after his initial appearance;  And,
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9) the court in this case concluded that supervised release had not worked.

Mitigating circumstances:
1) violation not based on new felonious criminal conduct;
2) violation not based on non-felonious criminal conduct;
3) at the beginning of his supervised release, defendant had met with his

probation officer and set the following goals which the probation admitted
the defendant had accomplished: secured employment, engaged in mental
health treatment successfully completing 19 individual sessions, six group
counseling sessions and domestic batterer’s intervention counseling; saved
money; re-established credit; purchased a truck; and put himself in a position
to purchase his own home.

4) pursuant to mental health assessment, the probation officer reported that
defendant “was identified as a Low/Moderate risk for recidivism per the
Post-Conviction Risk Assessment (PCRA), with Dynamic Risk factors of 1)
Social Networks; and 2) Education/Employment.” 

5) pursuant to mental health assessment conducted within three months of the
probation officer’s filing of the petition, the probation officer reported that
the defendant had undergone a mental health assessment which revealed that
he “did not meet the criteria for diagnosis of a mental health disorder.” 

6) the defendant exercised his right to allocution and apologized for his
“impulsive behavior and compulsive reactions,” and that he continued to
need supervision in order to correct his “thinking errors.”  And,

7) The defendant and his girlfriend had an on again and off again relationship
which demonstrated mixed messages to the defendant, yet continued.

8) The probation officer originally had recommended an 8 month term of
imprisonment, before the defendant violated his bail.

By imposing the statutory maximum possible sentence on a criminal history

category III defendant who has not committed a non-felonious crime, let alone a

felony, the sentencing court left no room to sentence a defendant who possessed a

higher criminal history category or who had committed a crime.  By imposing the

statutory maximum possible sentence on a defendant who scaled a low/moderate 
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risk for recidivism per the Post-Conviction Risk Assessment (PCRA), the

sentencing court left no room to sentence a defendant who did possess an 

identifiable risk for recidivism.  By imposing the statutory maximum possible

sentence on a defendant who might appear to be on a trajectory of uncertain

destination, left no room for a defendant who actually evinced that destination. 

The sentencing court appears to have conflated the objective facts of the violation

with the aggravating factors in the underlying offense, and failed to account for

obvious mitigating factors.

Petitioner contends that the circuit court did not fully address his argument

that violations of conditions of supervised release should be sentenced in a manner

where the maximum sentence is reserved for violations evincing maximum

conduct.  Defendant’s attorney had objected at sentencing to the upward variance

and had preserved  “all of Mr. Sayer’s appeal rights.” 

Petitioner had posited that the district court did not provide an adequate

explanation for imposing a large variance and that references to the probation

officer’s report “in it’s entirety” were too vague an explanation to justify a

maximum variance.  Petitioner cited United States v. Crespo-Rios, in which the

First Circuit found that the district court failed to provide an adequate explanation

for it’s chosen sentence, treated the appeal as one of substantive reasonableness, 
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and employed the abuse of discretion standard on review. United States v. Crespo-

Rios, 787 F.3d 34, 37 (1  Cir. 2015).  In Crespo-Rios the district court had citedst

“the personal history and characteristics of the defendant as well as the potential

for rehabilitation” and “the conclusion of the psychosexual report.” Id.  The district

court also had stated that it had considered “all of the evidence that is really on

record,” and mentioned that the offense “was serious.” Id.  The First Circuit,

however, stated that the district court did not explain how it factored that into its

§3553(a) analysis, or explain its view “on the need for general deterrence or the

potential for sentencing disparities.” Id.  Because the low end of the guideline

range determined in the PSR was 70 months, and because the district court

sentenced Crespo to 13 days, the First Circuit stated that “[t]he justification

presented should be commensurate with the degree of the variance such that a

major departure should be supported by a more significant justification than a

minor one.” Id. at 38 (citations omitted).  The First Circuit stated that beyond the

factors the district court did consider,

[t]he district court did not explain how it had weighed the other
factors laid out in § 3553(a), or why this particular sentence was appropriate
in light of these factors.  Critically, there is no explanation of how this
sentence reflects the seriousness of the crimes committed, avoids sentencing
disparities, promotes general deterrence, or promotes respect for the law.

These factors cannot be left out of the sentencing calculus in cases
like this.
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Id. at 38.  The First Circuit remanded the case “for resentencing with instructions

for the district court to consider, and explain, all relevant sentencing factors for any

sentence imposed,” yet, stopped short of deciding whether the chosen sentence was

in fact substantively unreasonable. Id. at 40-41, 38.  The First Circuit stated that

mere mention of sentencing factors, such as “the seriousness of the ‘offense’ once,

in boilerplate fashion,” constituted an inadequate explanation. Id. at 40.

Petitioner had argued that like Crespo-Rios, the sentencing court, by broadly

incorporating the Revocation Report, brought into the calibration of sentencing

factors, two key factors which were not discussed during the sentencing hearing,

namely, that the probation officer reported that the defendant “was identified as a

Low/Moderate risk for recidivism,” and that shortly before the probation officer

filed her petition, defendant had undergone a mental health assessment which

revealed that the defendant “did not meet the criteria for diagnosis of a mental

health disorder.”  Petitioner argued that these two omitted factors, as well as the

omission of consideration that defendant had not committed a non-felonious crime,

let alone a felony, might induce the analysis that appellant is merely raising an

issue about the non-inclusion of serious sentencing factors which appellant

contends should have been, but were not, addressed by the sentencing court.

Petitioner, however, made the additional argument, that these omitted 
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elements constituted essential elements of the sentencing calculus in this case, and

their omission raised the argument that it was substantively unreasonable for the

court to levy the maximum sentence possible on a defendant who presented with a

quantum of transgression which placed him on the low end of the scale of

egregious conduct.  Petitioner contended that there must be uniformity at each

level of the sentencing process, and, therefore, comparisons between sentences

become inescapable.  Petitioner avers that the circuit court did not address

petitioner’s argument in this regard, and, therefore, did not contend that the

defendant sub judice committed transgressions at the upper end of a continuum of

all possible ways that the supervision condition could have been violated.  The

circuit court opinion suggests that the fact that the sentencing court twice

referenced the contents of the entire Revocation Report, and the fact that the

sentencing court accepted both 1) the contention of the government and probation

that the facts of the transgression under review approximated the facts of the

original crime, and 2) the defendant received the maximum time on the original

crime, that this obviates the need for analysis by the circuit court of petitioner’s

request to correlate transgression with punishment.

Yet, because the supervision condition in this case, and on these facts, could

have been violated in a multitude of more egregious ways than it was violated, it 
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was substantively unreasonable for the sentencing court to sentence this defendant,

and the essential elements of his transgression, to the maximum possible of all

sentences.

As a final point, and buttressing a lack of significant consideration by the

sentencing court of the entire set of circumstances with which defendant presented

at sentencing, is the fact that when the sentencing court stated for the first time that

the court was “going to adopt the report in its entirety as findings in support of the

sentence that” the court was going to impose in this matter, it was before either the

prosecution or the defendant had made their respective sentencing arguments. 

Final Revocation Hearing Transcript at 11.  This fact makes it look like the

sentencing court had already made up it’s mind as to what it considered “the entire

set of relevant circumstances,” even if the possibility of a non-maximum sentence

remained.  If the court had not pre-determined “the entire set of circumstances” in

this case, then the court would have, or should have, inquired further of both

defendant and defense counsel when each of them stated that the report did not

include exculpatory material. Id. at 9, 10-11.  Tellingly, the defendant not only

stated that the report failed to include exculpatory material, including text

messages, but also that the report failed to include exculpatory material generated

after the report was written. Id. at 10-11.
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Because the probation officer neglected to put certain texts in her report, it

might have appeared that the defendant foolishly engaged in behavior with M.G. in

these texts which conceivably approximated defendant’s prior bad behavior with

Jane Doe.  It is precisely for this reason that the defendant and his attorney both

had informed the sentencing court that certain points, in the nature of exculpatory

material, needed to be brought to the court’s attention.  This did not happen, in part

because the court failed to follow-up on the request of both the defendant and his

attorney.  At most, the defendant’s attorney asked the court to reconsider it’s

sentence, object to the upward variance and preserve “all of Mr. Sayer’s appeal

rights.” Id. at 38-39.

In sum, because the district court imposed the highest possible sentence,

more than twice the maximum of the applicable advisory guideline range, and

because the district court neglected to account for important mitigating factors, and

neglected to follow up with the defendant’s and his attorney’s statement that the

Revocation Report failed to include exculpatory material, appellant states that the

sentence imposed lacked an adequate explanation and was substantively

unreasonable.  Had the district court followed up with the defendant and his

attorney, the court would have discovered the truth of defendant’s relationship with

M.G., and that the probation officer failed the court by providing an inaccurate
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Revocation Report.  The sentencing judge should have asked the defendant directly

what he meant by his objections to the Revocation Report.

Had the sentencing court had it in mind to correlate quantum of

transgression with degree of punishment, this defendant would have received less

than the maximum possible sentence. 

The questions presented warrant this Court’s review.

CONCLUSION

The Petition for a Writ of Certiorari should be granted.

Respectfully submitted.      

WILLIAM S. MADDOX, Esquire
Counsel of Record for Petitioner
1  Cir. #42694st

P.O. Box 1202
Rockland, Maine 04841
(207) 594-4020

Dated: May 13, 2019
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