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tionary™ and hence does not “entitle” a de-
fendant to a sentence reduction (citation
omitted) ). In the absence of any clear or
obvious error, the court’s decision to con-
sider Bartiett's death could not have been
plainly erroneous. Long, 721 F.3d at 924.

[7] Darden’s final argument that the
district court abused its discretion by inad-
equately weighing his post-sentencing re-
habilitation efiorts fares no better than his
other arguments do. The record shows
that the court adequately considered Dar-
den’s efforts at rehabilitation but found
that other factors outweighed them. See
United States v. Hernandez-Marfil, 8256
F.3d 410, 412 (8th Cir. 2016) {per curiam)
(noting that, although a court mey consid-
er post-sentencing rehabilitation efforts,
evidence of rehabilitation does not require
a reduced sentence). It was entitled to do
s0. See United States v. Robles-Garecia, 844
F.3d 792, 793 (8th Cir. 2016) {per curiam)
(reviewing a “decision on an 18 U.S.C.
§ 3582(c)(2) motion for an abuse of discre-
tion” (citation omitted) ).

I1I.
We affirm the district court’s judgment.
W
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UNITED STATES of America,
Plaintiff - Appellee

V.

Skip Earnest Ralph LOMAX,
Defendant - Appellant
No. 17-2925
United States Court of Appeals,
Eighth Circuit.
Submitted: September 25, 2018
Filed: December 12, 2018

Rehearing and Rehearing En Bane
Denied February 14, 2019*
Background: Defendant pled guilty in the
United States District Court for the West-

* Judge Shepherd did not participate in the con-
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ern District of Arkansas, Susan 0. Hickey,
J., to distribution of methamphetamine,
possession of unregistered destructive de-
vice, and being felon in possession of fire-
arm, and he appealed.

Holding: The Court of Appeals, Wollman,
Circuit Judge, held that there was suffi-
cient evidence to support imposition of
four-level enhancement for trafficking in
firearms.

Affirmed,

Kelly, Cireuit Judge, dissented and filed
opinion.

1. Criminal Law €=1139, 1158.34

Court of Appeals reviews district
court’s application of Sentencing Guide-
lines de novo, and its factual findings for
clear error.

2. Sentencing and Punishment ¢&=705

Defendant had reason to believe that
confidential souree, whose mere possession
of unregistered automatic firearm and
hand grenade was unlawful, alse intended
to use weapons unlawfully, thus warrant-
ing imposition of fow-level enhancement
for trafficking in firearms following defen-
dant’s convictions for possession of unreg-
istered destructive device and being felon
in possession of firearm, even if defendant
was not aware that source was felon,
where defendant and source met in their
vehicles in middle of open field near chemi-
cal plant, and exchanged $1,000 in cash for
unregistered, highly dangerous, military-
style weapons that were concealed in tool
case. U.S.5.G. § 2K2.1(b)5).

Appeal from United States District
Court for the Western Distriet of Arkan-
sas - Texarkana

sideration or decision of this matter.
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Clieas 910 F.3d 1068 (81h Clr, 2018)

Counsel who represented the appellant
was Anna Marie Williams, AFPD, of Fay-
etteville, AR.

Counsel who represented the appellee
was Benjamin Wulff, AUSA, of Texarkana,
AR.

Before WOLLMAN, KELLY, and
ERICKSON, Cirecuit Judges.

WOLLMAN, Circuit Judge.

Skip Earnest Ralph Lomax pleaded
guilty to distribution of methamphetamine
in violation of 21 U.S.C. § 841(a)(1), pos-
session of an unregistered destructive de-
vice in violation of 26 U.S.C. §§ 5841,
5861(d), and 5871, and being a felon in
possession of a firearm in violation of 18
U.S.C. §§ 922(g)(1) and 924(a)(2). The dis-
trict court® imposed concurrent sentences
of 151 months’ imprisonment on the con-
trolled substance offense and 120 months'
imprisonment on each of the weapons
charges. Lomax argues that the court er-
roneously applied a four-level enhance-
ment for trafficking in firearms under
United States Sentencing Guidelines
(U.S.8.G. or Guidelines) § 2K2.1(b)(5). We
affirm.

A confidential source alerted law en-
forcement in Texarkana, Arkansas, that
Lomax was attempting to sell an automat-
ie weapon, ammunition, and a live hand
grenade. The source provided investiga-
tors with a photograph sent by Lomax de-
picting the items in a blue tool case,
whereupon law enforcement officers initi-
ated a controlled purchase. The source
contacted Lomax and agreed to meet him
in a field near a chemical plant in Texar-
kana.

Lomax arrived at the plant at approxi-
mately 3:30 p.m. The source, a felon, re-

1. The Honorable Susan O. Hickey, United
States District Judge [or the Western District

trieved a box from the back of Lomax's
truck and signaled to law enforcement that
the transaction had taken place. Agents
confirmed that the source had received a
blue tool case containing a hand grenade
and an automatic weapon with four maga-
zines and two boxes of ammunition. A
waiting arrest team was able to take Lo-
max into custody after a two-mile, crash-
ending pursuit. Neither the firearm nor
the grenade was registered. See 26 U.S.C.
§ 5861(d).

At sentencing the district court over-
ruled Lomax's objection to the application
of Guidelines § 2K2.1(b)}(5), which applies
if a defendant

(i) transported, transferred, or otherwise
disposed of two or more firearms to
another individua! ... ; and

(ii) knew or had reason to believe that
such conduct would result in the
transport, transfer, or disposal of a
firearm to an individual—

(I) whose possession or receipt of the
firearm would be unlawful; or

(II) who intended to use or dispose of
the firearm untawfully,

U.S.5.G. § 2K2.1 cmt. n.13(A). The district
court determined that Lomax had trans-
ferred two weapons to someone he knew
or had reason to believe was a felon and
who he had reason to believe intended to
use the weapons unlawfully.

[1] Lomax argues on appeal that the
facts set forth in the presentence report
(PSR) show neither his knowledge that the
source was a felon, nor any reason for him
to suspeet that the source intended to use
the weapons unlawfully. We review de
novo the district court’s application of the
Guidelines, and we review its factual find-

of Arkansas.
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ings for clear error, United States v. Bir-
dine, 515 F.3d 842, 845 (8th Cir. 2008).
Because we conclude that the facts pre-
sented here satisfy the unlawful use prong,
we need not decide whether Lomax knew
that the source was a felon,

[2] Based on the circumstances known
to Lomax at the time of the sale, he had
reason to believe that the source intended
to use the weapons unfawfully. See United
States v. Asante, 782 F.3d 639, 644 (11th
Cir. 2015) (holding that knowledge of in-
tent was not required if the circumstances
gave the defendant reason to believe that
the weapons would be used unlawfully).
Neither the automatic firearm nor the
hand grenade was registered with the Na-
tional Firearms Registration and Transfer
Record, as required by law. See 26 U.S.C.
§ 5861(d). This fact alone rendered posses-
sion of the weapon by both Lomax and the
confidential source “necessarily unlawful.”
United States v. Pepper, 747 F.3d 520, 525
(8th Cir. 2014). Moreover, the natwre of
the sale was clandestine. See United
States v. Juarez, 626 F.3d 246, 252 (5th
Cir. 2010) (concluding that the clandestine
nature of a transaction involving military-
style assault weapons supported an infer-
ence of unlawful intent); see also United
States v. Freeman, 640 F.3d 180, 189 (Gth
Cir. 2011) (deciding that there was evi-
dence of unlawful intent when the defen-
dant exchanged guns for drugs in the wee
hours of the morning). Lomax and the
source met in their vehicles in the middle
of an open field near a chemical plant.
They exchanged $1,000 in cash for unregis-
tered, highly dangerous, military-style
weapons that were concealed in a tool case.
Based on the nature of the weapons and
the circumstances under which they were
exchanged, Lomax had reason to believe
that the confidential source, whose mere
possession of the weapons was unlawful,

91¢ FEDERAL REPORTER, 3d SERIES

also intended to use the weapons unlawful-
ly.
The sentence is affirmed.

KELLY, Circuit Judge, dissenting.

The firearms trafficking enhancement,
USSG § 2K2,1(bX5), applies only under
specific circumstances. It is applicable if
the defendant “knew or had reason to
believe that [his] conduct would result in
the transport, transfer, or disposal of a
firearm to” one of two types of individuals:
“I) [an individual] whose possession or
receipt of the firearm would be unlawful;
or (II) [an individual] who intended to use
or dispose of the firearm unlawfully.”
USSG § 2K2.1 emt. n.18(A)ii). Each of
these two subparts has its own narrow set
of requirements.

The district court concluded that Lo-
max’s conduct satisfied subpart (I), the
“possession” prong. In order for the pos-
session prong to apply, the type of “indi-
vidual” whose possession or receipt of the
firearm would be unlawful is limited: The
defendant must know or have reason to
believe the individual is one “who (i) has a
prior conviction for a crime of violence, a
controlled substance offense, or a misde-
meanor crime of domestic violence; or (i)
at the time of the offense was under a
criminal justice sentence, including proba-
tion, parole, supervised release, imprison-
ment, work release, or escape status.” Id.
cmt. n.13(B). The district court reasoned
that this prong applied because Lomax
sold the firearms to a “known felon.”

The court does not rely on this rationale
to affirm application of the § 2K2.1(b)5)
enhancement, and neither would I. There
is no evidence that Lomax knew or had
reason to believe he was selling firearms to
a “known felon,” much less someone with
one of the specific predicate felony convie-
tions required to trigger application of the
possession prong. The district court appar-
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ently relied on testimony from an FBI
agent that the buyer had “been a convicted
felon for quite a while,” but there was no
evidence that Lomax knew, or should have
known, this fact. There is also nothing in
the record about the nature of the pur-
chaser's prior conviction. See United
States v. Franecis, 891 F.3d 888, 898 (10th
Cir. 2018) (vacating sentence where there
was no evidence defendant “had reason to
believe that the [purchaser] had a convie-
tion in one of the listed categories of of-
fenses").

Instead, the eourt concludes that Lomax
satisfied subpart (I1)—the “use” prong of
the enhancement—in part because two of
the firemrms in question were unregis-
tered. But a purchaser’s desire to possess
an unregistered firearm is not sufficient to
infer that the purchaser “intend[s] to use
... the firesrm unlawfully” USSG
§ 2K2.1 emt. n.13(A)(iiXII) (emphasis add-
ed)., “Use” and “possess” have different
meanings. “Use" means “to put into action
or service” or to “employ” the object in
question, Use, Merriam-Webster's Collegi-
ate Dictionary (11th ed. 2012), which is
distinet from mere possession. “Use” and
“possess” appear in § 2K2.1 multiple
times; inclusion of both terms would be
unnecessary if they were interchangeable.
See, e.g., USSG § 2K2.1(bX6)B) (“If the

defendant ... used or possessed ....")
USSG § 2K2.1(e)1) (“If the defendant
used or possessed ...."). Otherwise sub-

part (I) of the enhancement is rendered
superfiuous. The possession of a firearm
by a person with almost any felony convie-
tion—not just one of the listed types that
trigger application of subpart (I)—is un-
lawful. See 18 U.B.C. § 922(g)1). If any
unlawful possession can trigger the “use”
prong, then any activity that would satisfy

2. In response to Bailev, Congress amended
the statute 1o add the word “possesses” in
addition 10 "uses or carries.” See United
States v. O'Brien, 560 U.S. 218, 232-33, 130

subpart (I) would also eonstitute unlawful
*use” under subpart (IT).

In Bailey v. United States, 516 U.S. 137,
116 S.Ct. 501, 133 L.Ed.2d 472 (1995), the
Supreme Court analyzed the phrase “uses
or carries a firearm” in 18 U.8.C.
§ 924(c)(1). In a unanimous opinion, the
Court stated unequivocally that “‘use’
must connote more than mere possession
of a firearm.” Id. at 143, 116 S.Ct. 501.2
Looking to the word’s ordinary definition,
the Court reasoned that “‘use’ impl[ies}
action and implementation.” Id. at 145, 116
S.Ct. 501. Like the trafficking enhance-
ment, § 924(c)(1) employs the term “use”
in close proximity to other terms that
would be rendered superfluous if “use”
encompassed mere possession. Id. at 145-
46, 116 5.Ct. 501. “Use” of a firearm, the
Court coneluded, requires the firearm to
be “actively employed.” Id. at 147, 116
S.Ct. 501. The Guidelines do not provide a
contrary definition of “use,” and the dis-
tinction between “use” and “possession”
applies with equal force in § 2K2.1. See
also USSG § 2A4.1, emt. n.2 (“‘A danger-
ous weapon was used’ means that a fire-
arm was discharged, or a ‘firearm’ or ‘dan-
gerous weapon' was ‘otherwise used’ (as
defined in [§ 1B1.1])."); USSG § 1B1.1,
cmt. n.1(1) (2016) (* *‘Otherwise used’ with
reference to a dangerous weapon (includ-
ing a firearm) means that the conduet did
not amount to the discharge of a firearm
but was more than brandishing, displaying,
or possessing a firearm or other dangerous
weapon.”).

The plain meaning of “use” means that
subpart (11} eannot apply just because the
purchaser sought to possess an unregis-

S.C1. 2169, 176 L.Ed.2d 979 (2010) {discuss-
ing amendment). This only reinforces the con-
clusion that “possess” means something dif-
lerent than “use.”
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tered firearm.” The government must
present some evidence about what the de-
fendant knew regarding the purchaser’s
plans for the firearm. Thiz burden is not
onerous. The enhancement applies if there
is evidence sufficient to infer, by a prepon-
derance, that the defendant should have
known that the purchaser intended to use
the firearm in connection with some other
criminal activity. See, e.g., United States v.
Stebbins, 523 F. App'x 1, & (1st Cir. 2013)
(Souter, J.) (application of enhancement
was proper where evidence showed “the
defendant was planning to give these fire-
arms to people he knew were drug deal-
ers”); Freeman, 640 F.3d at 189 (“[Defen-
dant’s] sale of firearms to his heroin dealer
in the wee hours of the morning in ex-
change for heroin and cash gave him rea-
son to know or have reason to believe that
his heroin dealer ‘intended to use or dis-
pose of the firearm unlawfully.' ); Juarez,
626 F.3d at 252 (affirming application of
enhancement where defendant acted as a
straw purchaser, “purchased over two doz-
en weapons, most of them military-style
assault rifles, and delivered them to a man
she knew only by a nickname”).

Here, the government “never identified

. what illicit use [Lomax] might believe
fthe purchaser] would make of the [fire-
arms),” making applieation of the enhance-
ment improper. United States v. Harris,
719 F. App'x 946, 950 (11th Cir. 2018) (per
curiam); see also United States v. Green,
360 F. App'x 521, 525 (5th Cir. 2010) (per
curiam) (vacating sentence where “[t]he
record is silent about what [the defendant)
knew, or had reason to believe, with re-
gard to [the purchasers’] plans for the
guns”). Although the court characterizes
the sale as “clandestine,” the facts under-
lying that characterization are not suffi-
cient to show that Lomax had reason to

3. Under the plain language of subpart (I},
knowledge that the fircarm is unregistered
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believe that the purchaser intended to
“use” the firearms in some unlawful man-
ner, as opposed to merely possess them.

Accordingly, I respectfuliy dissent.
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Ray L. OLIN; Carole J. Olin; Paul John-
gson; Candace Johnson; Neal R. Slav-
ick; Dennis Olin; Carol Olin; David F.
Heid; Tami A. Heid; Brent Heid; Mi-
chele Burger; James Bahm; Gary A,
Haugen; Melinda K. Haugen; Timothy
Lee Johnson and Wesley Johnson
Partnership; Lee L. Ingalls; Matthew
E. Ingalls; Thomas J. Ingalls; Robert
J. Slavick; Jacquelyn M. Slavick;
Clark A. Norton; Debra D. Norton,
Plaintiffs - Appellanis

V.

DAKOTA ACCESS, LLC, Defendant -
Appellee

Contract Land Staff, LLC, Defendant
No. 17-3418

United States Court of Appeals,
Eighth Cireuit.

Submitted: October 18, 2018
Filed: December 13, 2018

Background: Landowners brought action
against pipeline company and its affiliate,
alleging that they were induced to sign
easement contracts based on various mis-
representations to allow construction of oil
pipeline across their properties. The Unit-
ed States District Court for the District of
North Dakota, Daniel L. Hovland, Chief

would not be sufficient 1o satisfy the posses-
sion prong either.
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 17-2925
United States of America
Appellee
v.
Skip Earnest Ralph Lomax

Appellant

Appeal from U.S. District Court for the Western District of Arkansas - Texarkana
(4:16-cr-40010-SOH-1)

ORDER
The petition for rehearing en banc is denied. The petition for rehearing by the panel is
also denied.
Judge Shepherd did not participate in the consideration or decision of this matter,

February 14, 2019

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E, Gans
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