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ERIK A. HOOKS
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ORDER

The court denies the petition for rehearing and the motion for certificate of
appealability.
Entered at the direction of the panel: Judge King, Judge Thacker, and Judge
- Quattlebaum.
For the Court

/s/ Patricia S. Connor, Clerk
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UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 18-7180

WILLIAM KIMBLE,
| Petitioner - Appellant,
V.
ERIK A. HOOKS,

Respondent - Appellee.

Appeal from the United States District Court for the Middle District of North Carolina, at
Greensboro. Loretta C. Biggs, District Judge. (1:17-cv-00746-LCB-JEP)

Submitted: February 26, 2019 Decided: March 1, 2019

Before KING, THACKER, and QUATTLEBAUM, Circuit Judges.

Dismissed by unpublished per curiam opinion.

William Kimble, Appellant Pro Se.

Unpublished opinions are not binding precedent in this circuit.
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PER CURIAM:

William Kimble seeks to appeal the district court’s order accepting the
recommendation of the magistrate judge and denying relief on his 28 U.S.C. § 2254
(2012) petition. The order is not appealable unless a circuit justice or judge issues a
certificate of appealability. 28 U.S.C. §2253(c)(1)(A) (2012). A certificate of
appealability will not issue absent “a substantial showing of the denial of a constitutional
right.” 28 U.S.C. §2253(c)(2) (2012). When the district court denies relief on the
merits, a prisoner satisfies this standard by demonstrating that reasonable jurists would
find that the district court’s assessment of the constitutional claims is debatable or wrong.
Slack v. McDaniel, 529 U.S. 473, 484 (2000); see Miller-El v. Cockrell, 537 U.S. 322,
336-38 (2003). When the district court denies relief on procedural grounds, the prisoner
must demonstrate both that the dispositive procedural ruling is deBatable, and that the
petition states a debatable claim of the denial of a constitutional right. Slack, 529 U.S. at
484-85. |

We have independently reviewed the record and conclude that Kimble has not
made the requisite showing. Accordingly, we deny Kimble’s motion for a certificate of
appealability and dismiss the appeal. We dispense with oral argument because the facts
and legal contentions are adequately presented in the materials before tﬁis court and
argument would not aid the decisional process.

DISMISSED



IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

WILLIAM KIMBLE,
| Petitonet,
1:17CV746

V.

- ERIK A. HOOXKS,!

Respondent.

ORDER AND RECOMMENDATION
QF UNITED STATES V. TRA UDGE

Petitioner William Kimble, a prisonet of the State of North Catolina, has filed two
Petitior.m [Doc. #2 and Doc. #2-2] seeking a writ of habeas corpus pursuant to 28 U.S.C.
§ 2254. The Petitions ate based on Petitioner’s convictions f‘rom. Rowan and Cabarrus
Counties in March and Aptil 2016, for violation of state sex offender registration and residence
restriction statutes. ‘The record submitted by the State in this case includes documents tending
to show that, on Febtuary 27, 2015, Petitioner, who is a coﬁvicted sex offender required to
register his address, subrnittec;{ a change of addtess form to the Cabarrus County Shetiff’sl
office stating that he was moving from 173 Chestnut Dtive S.W., Concord, North Carolina
(hereinafter “the” Cabartus address”) to 420 Institute Street, Salisbury, North Carolina
(heteafter “the Rowan address™). (State’s Beief [Doc. #10] Ex. 1A.) When he submitted the

form, Petitioner told Cabarrus County officers that the Rowan County Sheriff’s office had

! Petitionet originally named the State of North Carolina as the Respondent, and the Coutt substitutes Erik A.
Hooks, Secretaty of the Noxth Carolina Department of Public Safety, as the propet Respondent in this
§ 2254 action, as noted in Respondent’s Answer [Doc. #8).



approved the move. Hé\vever, the next day the Rowan County Shetiff’s Departn.aentA
informed Cabarrus County that the Rowan address was within 1000 feet of a child cate center
located on the campus of nearby Liviﬁgstone College, which meant under NC Gen. Stat.
§ 14-208.16 that Petitioner could not live there. (Id., Ex. 1) Rowan County Deputy Katen
Brindle communicated this to Petitioner in eatly March of 2015. (Id.)

Petitioner responded by filing a change of address form with Cabatrus County on
Match 20, 2015, which stated that he had moved back to the Cabatrus address. (Id., Ex. 2.)
A month later, on April 24, 2015, he appeared in petson at the Cabarrus County Shetiff’s
Office as his registering office, and he submitted a verification form certifying that his home
addtess infotmation on file was true énd correct. @, Ex. 3.) However, afget being placed on
probation for a misdemeanot assault conviction in Rowan County, Petitioner informed his
probation officet, Jaquetta Ingram, on June 10, 2015, that he had lived at thé Rowan address
since January or Fébruary, but might move to Cabatrus County. (Id., Ex. 4.) Ingram, knoiving
Petitionet to be a sex offendet, checked the sex offender reés&y, discévergd that it listed the
Cabartus address, and informed the Cabatrus County Sheriff’s Department of this
discrepancy. (Id, Ex. 1) The next day, June, 11, 2015, the Rowan County Shetiff’s
Depattment also setved Petitioner with a domestic violence protective otder at the Rowan
address. (Id., Ex. 5.) Later that same day, Ingram conducted a hoﬁe visit at the lléwan
address. Petitioner was not home, but she waited and watched him walk up to the Rowan

address.  (Id, Ex. 6) When she told him she was thete for a home visit, he removed a key



from his pocket, unlocked the door, and allowed Ingram inv to visit, telling her again that he
intended to call his sister in Concord to see if he could live V;'ith her. (Id.)

On June 15, 2015, Petitionet’s wife gave a state:ﬁent to the. Rowan Cout.lty' Sheriff’s
Department iﬁ which she stated that éhe and Petitioner had lived at the Rowan address since
| Februaty of that year, that Petitioner had been told he could not live there, and that he
continued to do so despite telling the Cabatrus County Shetiffs Depastment that he had
moved back to the .Cabarrus addtess. (Id., Ex. 7.) The next day, June 16, 2015, Petitioner
gave a statement to the Rowan County Shetiffs Department admitting that he moved to the
Rowan address in Januaty ot Febtuaty of 2015, that Deputy Brindle told him he could not live
there soon aftet he filed the cilange of éddress form in .February of 2015, but that he did not
have anﬁvhere to go and could not move away at that time. (Id., Ex. 8) He stated that he
was “currentlf’ back at the Cabatrus County address. (Id.) |

These facts led to two éets of chargés against Petitioner. ‘The charges from Cabattus
County charged Petitioner with fdrging or submitting ﬁndcr false pretenses a verification form
required for sex offen-der registration, related to the alleged false statements on the change of
address form he filed on March 20, 2015, and the address ven'ﬁcadon form he submitted on
April 24, 2015. (Id., Ex. 9.) Petitioner pled guilty to both of these charges and received 2
sentence of 20 to 33 months of imprisoﬁment, which was in the mitigated range for his
convictions. (Id., Ex. 11.) Petitioner filed no appeal of these convictions. Howevet, he did
submit 2 Motion for Appropriate Relief. (Id., BEx. 12) When that Motion was denied,

Petitioner filed a Petition for a Wit of Certiorari with the Notth Carolina Coutt of Appeals.



dd., Ex. 14.) ’Iﬁat court denied the Petition (id., Ex. 16) and Petitioner made no further
attemapt to challenge the Cabarrus County convictions in state coutt.
~ The charges from Rowan County alleged that Petitioner \va; a convicted sex offendet
living within 1000 feet of a child care center and that he had obtained the status of a habitual
felon. (Id., Ex. 17.) Petitioner pled guilty to these charges and, pursuant to the terms of his
plea agreement, received a sentence of 87 to 117 months of imprisonment, which was at the
bottom of the mitigated range for his co;lvictions; (Id., Exs. 18,19.) He again did not appeal,
but did file a Motion for Appropriate Relief in the trial court, which that court dended. (Id.,
Exs. 20, 21.) DPetitioner filed a Petition for a Wit of Certiorari, which the Notth Carolina
Coutt of Appeals disrnisseci without ptejudice because Petitioner did not attach the necessaty
suppotting documents. (Id., Exs. 22,24.) Petitioner did not refile that Petition before bringing
the present action in this Court. However, duting the pendency of the present proceedings,
Petitioner refiled his Petition for Cerﬁorari, which was denied by the North Carolina Court of
Appeals. (Brief in Support of Amendment [Doc. #20], Exs.)
In filing his case in this Coﬁrt, Petitioner submitted 2 single #n forma pauperis form and
two vety similar petition forms, one fot his Rowén County convictions [Doc. #2] and one for
his Cabarrus County convictions [Doé. #2-2].' The Coutt docketed the Rowan County

Petition as the Pettion in this case and the Cabartus County Petition as an exhibit to the

! As Respondent points out, it is not propet for Petitioner to challenge convictions from two separate cousts
in a single procecding. However, given the related nature of the two sets of chatges and the way that they were
docketed here, the Coutt will address both Petitions rather than have Petitioner refile one of them and begin 2
scpatate proceeding;



Petition. Petitioner also filed a single Memoranéum [Doc. #3] supporting the Petitions, as
well as an Amendment [Doc. #4] and a Memorandum [Doc. #5) supporting the Amendment.
Respondent then filed a Motion [Doc. #9] seeking summary judgment. Petitioner filed a
Response [Doc. #14] to that Motion, but also made a number of further filings himself,
including a Motion [Doc. #12] seeking an abpointment of coupscl, a Motion to A;tnend [Doc.
#13], a second Amendment [Doc. #16] to the Petitions, a Brief [Doc. #17] supporting the
second Amendment, 2 Motion [Doc. #18] to expand the record to add cerfain exhibits, and a
| Motion [Doc. #21] for an evidentiaty heatiﬁg. All of these motions by the patties are now
pending before the Coutt. The Cout will gtant Petitionet’s Motions to amend and to expand
the tecotd, and the Court has considered the claims and atguments set out therein. For the
reasons set out below,. the Coutt will recommend that Respondent’s Motion for Summary
Judgment be granted. Petitioner’s Motions for an evidentiaty heating and fot appointment of
_ counsel will be denied.
Claims
Petitioner raises; two similar claitns for relief in each of his Petitions. With respect to
the Cabatrus County convictions, Petitioner alleges first that his due process rights wete
violated because the Rowan address did not violate registration tequirements, since the child
care center which he was living within 1000 feet of was on the propetty of an institution of
higher education and he believes that, under N.C. Gen. Stat. § 115C-563 and N.C. Gen. Stat.
§ 14-208.16, a child care center located on the propetty of an institution of higher education

does not count as one that triggers residence restrictions for registered sex offenders.
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(Cabarrus Petition, § 12, Ground One.) Petitionet’s second claim is that his attotney provided
ineffective assistance of counsel based on the attotney’s alleged “failure to investigate
[Petitioner’s] case ar‘1d protect the rights the [Petitionet] has, also advise [Petitionez] he could
pled [sic] guilty to an open plea and receive a reduction in sentence for acceptance of
tesponsibility.” (Id., Ground Two.) He adds that counsel also failed to “move to supptess
illegally [sic] arrest, conviction, and wrongful imptisonment.” (Id.)

As for the Rowan County convictions, Peﬁﬁonet alleges first that his rights were
violated ny vhis unlawful atrest. He again bases this clait on his belief that his residence was
neat a college with a childcare center on its propetty and that t’qis did not trigger the resideﬁce
testrictions applicable to sex offendets. (Rowan fetition, § 12, Ground One.) His second
claim challenging the Rowan convictions is a clim of ineffective assistance of counsel,
contending that his attorney failed explain the rights Petitioner would v}aivc by pleading guilty,
failed to explain the rights he had to appeal undet his plea agreement, aavised Petitioner that
he could be chatged as a habitual felon and receive a twenty year sentence if he did not plead
guilty, and failed to propetly research Petitipner’s cése to determine that he was not guilty
hased on Petitioner’s theory set out in his first claim for relief. Pe.ﬁtioner specifically states
that counsel failed to properly analyze and underst:;md NC Gen. Stat. § 110-86(g)(2). (Id,,
Ground Two.) That statute excludes certain forms of “child care” from the definition of
“child cate” which would trigger sex offcndgr testtictions. The subsection cited by Petitioner,

subsection (g)(2), excludes “Bible schools conducted duting vacation petiods.”



{

In Petitionet’s memorandum, he expands on these claims by adding an argument that
the child cate center involved with the Rowan County convictions was on the campus of a
college and not readily visible. Therefore, he teasons that he did not “knowingly” live within
1000 feet of that center and that his attorney should have discovered this. Petitioner also
states that after he informed counsel he would accept a plea offer of 76 to 104 months of
imprisonment on the Rowan County charges, counsel went to communicate this to the
prosecutot, but returned with a “plea of 87-117 months.” (Memorandum [Doc. #3] at 7.)
Petitioner claimns this violated his tights because he did not have a chance to decide on the
plea, but instead had the offer accepted by counsel without consultation.

In Petitioner’s first Amendment [Doc. #4] to hJs Petiions and its supporting
| Memorandum [Doc. #5], Peﬁtionér adds that Cabatrus County authorities talked to him for
10-15 minutes at the Cabarrus address about a week before his atrest and that two sets of
chatges related to the same incidents put him at tisk of double jeopardy. He contends that
trial counsel could have contested the chargcs for these additional reasons.

In Petitioner’s Brief [Doc. #15] suppotting his Responéc to the State’s Motion fot
Summaty Judgment, Petitioner adds a claim that the Cabarrus County indictments contained
an overly inciusive set of dates rega;ding his crimes. Specifically, Petitioner contends that for
patt of thle range of dates listed in the indictment, he was not in violation of the state statutes |
because 1.16 actually was living at the Rowan address after having so notified Cabattus County..
. Petitioner also contends that the indictments cited N.C. Gen. Stat. § 14-208.11 when »they‘

should have cited subsection (a)(1) of that same statutory section. Finally; Petitioner contends



that at the time of his arrest, he was living at the Cabatrus address, consistent with the
notification forms. Petitioger faults authorities in Rowan County for obtaining a statement
from his wife at a time when she was vﬁ]ncr_:able and angrylwith him. Petitioner also faults
authorities in Rowan County for obtaining his statement at a time when he was stressed and
upset. In addition, Petitionet claims that he was only stopping by the Rowan address to pick
uf) furniture for the move back to the Cabarrus address at the time when Rowan officets
served htm with the c'.lomestic violence restraining order. Petitioner allso contends that he
atternpted to transfet his probation from Rowan County to Cabatrus County in June of 2015.
Later, in an Ame:ndment [Doc. #16], in a Brief [Dbc. #20] ‘supporting another
Amendment [Doc. #19], aﬁd in a Motion to Amend attached to a Motion for an Evidentiary
Heating [Doc. #21], Petitioner argues that he had a 10-day grace petiod to repott any moves
to the Shesiff of the county to which he moved and that he was arrested within that grace
period and/or that authotitéles attemptéd to build a case against h’im‘during that grace period.
He als.o faults counsel for failing to be awate of this.
Discussion
In Respondent’s Motion for Summary Judgment, Respondent argues the merits of

both the Cabarrus County claims and the Rowan County claims.? In considering Petitioner’s

2 Respondent also contends that Petitioner’s claims challenging the Rowan County conviction are procedurally
barred because when the Petition was filed, Petitioner had not fully exhausted those claims by raising them in
a petition seeking a writ of cextiorari that was decided through a final ruling from the Notth Carolina Court of
Appeals. Although Petitioner did file such a petition for certiorasi as to his Rowan County convictions, it was
dismissed without prejudice. Respondent atgues that, if Petitioner tried to retutn to file a corrected petition
for certiorati, he would be procedurally barred from doing so and that, consequently, he is also procedusally
barred from bringing the claims in this Court. However, the North Carolina Court of Appeals specifically
denied the petition for certiorari without prejudice to a cortected petition being filed, and did not set a time
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claits, the Coutt must apply a highly deferential standatd of review in connection with habeas
claims “adjudicated on the metits in State:coutt proceedings,” 28 U.S.C. § 2254(d). Mote
specifically, the Court may not grant relief unless a 'sta?e court decision on the metrits “was
contrary to, ot involved an unreasonable application of ciearly established Federal law, as
determined by the Supteme Coutt of the United States; ot . . . was based on an untreasonable
determination of the facts in light bf the evidence presented in the State court proceeding.”
Id. “Cleatly established Federal law” includes only “holdings, as opposed to the dicta,” of
the United States Supreme Court. White v. Woodall, 134 S. Ct. 1697; 1702 (2014) (quoting
Howes v. Fields, 565 U.S. 499, 505 (2012)). A state coutt Aedsion is “contraty to” United
States Suptreme Coutt precedent if the state coutt decision either “artives at a conclusion
. (%
opposite to that teached by [the United States Supreme] Coutt on a question of law” ot
“confronts a set of facts that ate materially indistinguishable from a (ieqision of [the United
States Supreme] Coutt and nevertheless arrives at a result different” from the United States
Supreme Coutt. Williams v. Taylor, 529 U.S. 362, 406 (2000). A state court decision inx;olves
an “um*casonéble application” of Supremé Coutt case law “if the state court identifies the
cotrect governing legal tulc from {the Supreme] Coutt’s cases but unreasonably applies it to
the facts of the particular state ptisonet’s case.” Id. at 407; see also id. at 40911 (explaining

that “unteasonable” does not mean metely “incotrect” ot “ertonecus”). “[E]ven ‘cleat etros’

will not suffice.” White, 134 S. Ct. at 1702 (citing Lockyet v. Andrade, 538 U.S. 63, 7576

limit for doing so. Ultimately, Petitioner did return to the North Carolina Court of Appeals, refiled his petition
for cettiorati, and received a decision on that petition. Nothing in the decision denying that petition indicates
the North Catolina Court of Appeals regarded it as procedurally batred. Therefore, this Court will also not
imposc any procedural bat, but will addtess the substance of all of the ¢laitns raised in Petitionet’s habeas filings.

9



(2003)). “Rathet, ‘as a condition for obtaining habeas corpus from a federal coutt, a state
ptisonet must show that the state court’s ruling on the claim being presented m federal court
was so lacking in justification that there was an error well underéto’od and comprehended in
existing law beyond any possibility for fairminded disagreement.” Id. (quoting Harrington v.
Richter, 562 U.S. 82, 103 (2011)). Finally, this Court must presume state coutt findings of fact
correct unless clear and convincing evidence rebuts them. 28 U.S.C. § 2254(e)(1).

Petitioner’s first claim in both of his Petitions is that his residence at the Rowan County
address did not violate Notth Carolina law because the child care center at a college should
not actually qualify as a “child care center” undet N.C. Gen. Stat. § 14-208.16, § 110-86(2)(g),
and/or § 115C-563. ﬂroughout his pleadings, Petitioner also makes other arguments that
appear aimed at his innocence of _one\ér both sets of chatges. For instance, in his Brief
supporting his Petiti’o:ns,'Peu'doner adds an allegation that, because the child care center on
the Livingstone campus was nc;t teadily visible, he did not “knowingly” live near it as requited
by N.C. Gen. Stat. § 14-208.16(a). In his first Amendment to his Petitions, and its supporting
Memotandum, he claims that he was at the Cabatrus address where he was registeted when
Cabarrus County authorities talked to him for about ten to ﬁfteen minutes a weck befote his
-zuxest. Petitioner also argues that, because the charges in the two counties were related, they
placed him in danger of double jeopardy. He contends in his Brief supporting his Response
to the State’s Motion for Summaﬁy Judgment that the Cabatrus County indictments chatged
.anv ovetly latge tange of dates for his alleged offenses, that those indictments did not cite thé

propet statutory subsection fot his offenses, that Rowan County authorities obtained 2
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statement from I;is wife while she was angty with him, that they obtained the statemen;c from
him at a time when he was also upset, and that he was only stopping by; the Rowan County
address to pick up furniture when officers located hlm there and served him with a dorpesdc
violence orde;. Finally, in a Brief supporting his final attempt to amend his Petitions, he claims
that he had a ten-day grace period fo inform authorities of any moves and that he was within
that grace period when aﬁested and when éuthorities built the case against him.

All of the above argumehts ate aimed at proving Petitionet’s legal or factual innocence
of the charges against himn. However, Petitioner pled guﬂty to all of the charges. His guilty
pleas waive any defects. in the indictments, Tollett v. Henderson, 411 U.S. 258, 265 (1973),
and also establish the elements of the offenses and negate the need for further proof by the
prosecution, Boykin v. Alabama, 395 U.S. é38, 243 n.4 (1969). Thus, Pctitipncr’s guilty plea
defeats all of Petitionet’s arguments set out above unless Petitioner can demonstrate that his
guilty pleé. was unknowing or involuntary. B.oth state trial courts considered this issue in
denying Petitionet’s Motions for Appropriate Relief. ‘The Rowan County decision no'ted that
based on a review of the transcript, Petitioner answeted “Yes” when asked if his attorney
explained the charges against him and if he understood the charges. The Rowan County
decision also noted that the judge who accepted Petitioner’s guilty plea specifically found that
a factual basis suppoited Petitionet’s plea and that Petitioner was satisfied with counsel, was
competent to stand trial, and was entering the plea freely, voluatarily, and understandingly.
On that basis, the Rowan County court found that Petitioner’s claims were “completely

without metit.” (State’s Brief, Ex. 21.) Similatly, the coutt in Cabatrus County reviewed a
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Transcr‘ii;fc of Plea form present in thé file and noted that, on that form, Petitiongr
acknowledged his guilt, stated that he ﬁnderstood the nature of the charges and their elements,
.and agreed that he was satisfied \vith his attorney’s setvices. The Cabarrus County decision
ﬁotcd that the judge accepting the plea found that Petitioner’s guilty plea was Petitionet’s
informed choice and was freely, voluntarily, and undetémndjngly made. The Cabatrus County
court then denied the Motion as frivolous. (d., Ex. 13.) |

“IR]eptesentations of the defendant, [and] his lawyer . at. .. a [plea] heating as well
as any findings made by the judge accepting the plea constitute a formidable barsier in
subsequent collateral proceedings.” Blackledge v. Allison, 431 U.S. 63, 73-74 (1977). “In the
absence of cleatr and convincing evidence to the contrary, [a petitioner] must be boumd_ by
what he said at the time of the plea.” Little v. Allsbrook, 731 F.2d 238, 239 n.2 (4th Cir. 1984).
Respondent has submitted the Transcript of Plea forms for both convictions. (State’s .Brief,
Exs. 10, 18) A teview of those forms confirms that tiléy fully support the findings and
conclusions made by the state trial courts in denying Petitioner’s challenge to his guilty pleas.

Petitioner essentally attempts to overcome his guilty pleas through allegations of
ineffective assistance of counsel, as set out in his second claims for relief in hi§ Petitions. He
contends that counsel provided ineffective assistance by incorrectly advising him to piead
guilty despite the existence of all of the potential defenses and arguments described ébove, as
well as by advising him to plead guilty to avoid a twenty-year sentence and failing to advise
 Petitioner of the dglﬁs he waived by pleading guilty or that he could enter an “open plea” in

Cabatrus  County and receive a sentencing reduction for acceptance of responsibility. He
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additionally claims th‘ét.,- in Rowan V.County’, he agreed to one plea offer only to have counsel
agree to a different offer with a higher sentence.

In otder to prove ineffective assistance of counsel, a petitionet must establish, first,
that his attorney’s petrformance fell below a reasoﬁable standard for defense attorneys and,
second, that he was ptejudiced by this performance. See Strickland v. Washington, 466 U.S.
668 (1984). With respect to the first prong of Sttickland, a petitioner bears the burden of
affirmatively showing deficient petformance. See Spencer v. Murray, 18 F.3d 229, 233 (4th
Cit. 1994). With respect to the second prong, to show prejudice following a guilty plea, a
petitioner must establish that thete is a reasonable probability that but for counsel’s allegedly
deficient conduct, he would not have pled guilty but would have gone to trial. Hillv. Lockhart,.
474U.S. 52 (1985). The Coutt must detetmine whether “a decision to reject the plea bargain
would have been rational uﬁder-the_circumstances.” Padilla v. Kentucky, 559 U.S. 356, 372
(2010) (citing Roe v. Flores-C Drtega, 528 U.S. 470, 480, 486 (2000)). This determination is an
objective one which is “dependent on tixe likely outcome of a trial had the defendant not
pleaded guilty.” Meyer v. Branket, 506 F.3d 358, 369 (4th Cit. 2007).

© Petitioner presented at least some of these claims to the state coutts, which rejected
them. Rathet than patse which claims Petitioner presented and whete, the Coutt will simply
address them all. Further, as discussed above, Petitionet’s claims fot ineffective assistance of
counsel are intertwihcd with his claiths challenging his guilty pleas. = However, whether
analyzed as attacks on Petitioner’s guilty pleas or allegations of ineffective assistance of

counsel, all of Petitionet’s claims and contentions fail.
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Petitionet’s first argumcﬁt is that the child care center on Livingstone’s campus did not
actually qualify as such u;lder N.C. Gen. Stat. § 14-208.16, § 110-86(2)(g), and/ot § 115C-563,
and that his residence in Rowan County was propet because he &as not living within 1000 feet
of a child care center. Aithough raised as to all of his charges, Petitionet’s .argument appears
itrelevant as to his Cabartus C(_)uhty charges and convictions, given that he was not convicted
for living too neat a child .care center in Cabartus County, but instead for filing false

. registration forms. Therefore, even if his Rowan Céunty addtess was a proper place for him
to live, this did not change the fact that he filed the false forms in Cabarrus County.
| Nevertheless, Petitionet’s claim fails in any event. Under N.C. Gen. Stat. § 14-208.16(a),
registered sex offenders “shali not knowiggly reside within 1,000 feet of the propetty on which
any public or nonimblié school of: child care center is located.” Petitionet contends that the
child care éenter located neat the Rowan address was on the property of an institution of
higher e&ucaﬁon, and therefore, not covered by this statute. However, this claim is faulty
because N.C. Gen. Stat. § 14-208.16(c) states only that “[f]his secﬁon does not apply to child
care ce;1tcrs that are located on or within 1,000 feet of the property of an institution of bigher
education where the registrant is a student ot is employed.” Thus, it does not exclude all child
care centers located on the property of institutions of higher education, only those at
institutions where a sex offender is a student or is employed. Petitioner makes no claim and
points to nothing in the record to show that he was registered at or employed by Livingstone
College. As for N.C. Gen. Stat. §. 110-86(2)(g), that statutory subsection excludes “Bible

schools conducted during vacation petiods” from the definition of “child care.” However,
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there is no basis to find that exclusion applicable to Petitionet’s case, as there is no indication
that the child care center neat the Rowan addtess was a Bible school or operated only duting
vacation petiods. Finally, Petitioner cites to N.C. Gen. Stat. § 115C-563, which defines the
terms “[hjome schiool” and “{d]uly authotized teépresentative of the State.” So far as the record
indicates, néither of those terms played any patt in Petitionet’s chatges ot convictions. In the -
end, all of the statutes cited in the Petitions ate either inapplicabie ot completely itrelevant to
his case.

Petitioner’s next argument is that he did not “knowingly” reside near a child care center
because the center on Livingstone’s campus is not readily visible to the public. This argument
ié frivolous given that, as both the record shows and Petitioner acknowledges multiple times
in his pleadings, Deputy Brindle advised him in March of 2015 that he was living neat a child
cate centet and that he had to move. Although he may not h:;v,e known of the child care
centet eatliet, he knew at that time and at all later times up until his arrest in June of 2015. As
demonstrated by the evidence in the record and admitted through Petitionet’s g@W pleas, he
continﬁed to live at the Rowan address -duj:ing that time. Th'erefore, he 'kno\yingly resided near
the child care center aftet being told to move due to its existence.

Petitioner next points out that Cabarrus County authorities talked to him at the
Cabarrus addrcss‘about a week befote his arrest. Even if true, this establishes only that he was
present in Cabarrus County at that time, not that he moved back thete and lived there duting
the time period in question after Brindle told him be must leave the Rowan address. He also

claims that when Rowan authorities located him at the Rowan address on multiple occasions
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just before his arrest, he was metely there to visit friends or pick up belongings that he had
not yet moved to Cabarrus County. Had Petitioner chosen to go to trial, he could have
presented this evidence, but he chose not to do so upon the advice of his attorney. ’This
advice, and Petitioner’s acceptance of that advice, is understandable in light of the evidence
against Petitioner, which would have included a statement from his wife that he lived with bet
‘at the Rowan address during the time in quéstion, his Rowén County probation officet Ingram
- who would have testified that he let her in to conduct a home visit at the Rowan address in
June of 2015, and the testimony of Ingram and other Rowan Coﬁnty authorities that they
located Petitioner at that residence on multiple occasions. Pcddonef’s own statement, which
appeated to admit some level of guilt, and his extensive criminal record would also have been
introduced to impeach any testimony by him thfit he moved to, and remained in,~ Cabarrus
County thﬁ he claimed to have done so. Given this situation, Petitionet’s attotrney’s advice
to Petitioner that he plead guilty for mitigated sentences rather than .procecd to trial with long
odds and face higher sentences does not constitute deficient performance under Strickland.
Petitioner also points to what he believes are problems with the indictments in his
caseé. He contends that the Cabarrus County indictment kists erronéous dates of offense
because it cites the range of “02/19/ 2015-06 /15/2015” and Petitioner was living in Rowan
County with propet permission duting the eatly part of that time petiod. He also faults that
indictment for listing N.C. Gen. Stat. § 14-208.11 as the statute violated instead of specifying
that he violated subsection (@)(1) of that statute. Petitioner believes that counsel should have

challenged the indictment rather than recommend acceptance of 2 guilty plea; This claim is
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meritless. Although the indictment does list the dates cited in one spot, in other portions, .
specifically in the portions actually setting out the charges against Petitioner, it lists the actual
dates that Petitioner filed the false forms in Cabarrus County. (State’s Brief, Ex. 9.) As fot
ﬂle statute, this Court is not aware of any tequitement that a particular subseétion of a statute
be charged and Petitionet cites no authority for this pﬁoposition. Here, the iﬁdictment tracked
the statutory language of § 14-208.11(a)(4) and alleged all of the statutory elements, and it does
not appeat that the indictment was deﬁciént in ény way. Futther, if the alleged errors cited by
Petitionet did pose a problem, any challenge by coun'sel would hav-e almost certainly ;esulted
in an amended indictment and the possible ioss of an opportunity to accept a favorable plea
bargain. Counsel was not deficient m failing to raise these points or in advising Petitioner to
plead guilty despite these alleged problems.

Similarly, Petitionet contends that the indictments in Cabarrus and Rowan County
constitute double jeopatdy because the charges ate factually related._ He also contends that
counsel should have raised this point. Pétitioncr is mistaken. “The Double Jeopardy Clause
‘ptotects against a second prosecution for thé same offense after acquittal. It protects against
a second prosecution for the same offense after conviction. And it profects against multiple

punishments for the same offense.”” Brown v. Ohio, 432 U.S. 161, 165 (1977) (quoting Notth

Carolina v. Peatce, 395 U.S. 711, 717 (1969)). No acquittal occurred in Petitionet’s cases and
it is also clear that he was not prosecuted ot punished twice fot the same offense. The

indictments allege crimes occutting in diffetent counties on different days and/or violating
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diffe.rent. statutes. Petitioner had no viable argument based on double jeopardy, and his
attorney did not provide ineffective assistance by failing to raise this meritless atgument.
Petitioner also contends that authorities sought and obtained 2 statement from his wife
at a time when she was upset with him, and obtained a statement from Petitioner when he was
stressed and uﬁhappy over his situation with his \Yife and living situation. Even if true, it is
not clear what type of claim Petiioner seeks to raise. ‘There is no prohibition against
authorities seeking ot obtaining stateménts from petsons xx}ho are unhappy or stressed.
Petitioner may be attempting to cléirn that these statements wete involuntarily given. If so, he
has no st:;mding to taise a claim on behalf of his wife. He also proﬁdes no facts to support
that allegation as to himself. Therefore, his claim is conciusory and can be denied as such.
Next, Petitioner faults authotities for allegedly arresting or building a case against him
duting a ten-day grace period allowed by Notth Carolina statutes. Under N.C. Gen. Stat. § 14-
208.9(a), a sex offender tequired to file change of address forms has ten days to do so ié they
move to a new county. Petitionet’s theoty appeats to be that hc. movedl back to Cabarrus
County as instructed and filed the approptiate forms. However, authorities later located him
at the Rowan addréss in mid-June of 2015. Therefore, he reasons that he must have just
moved thete, that he had ten days to notify authotities, and that authorities acted against him
before the expitation of the ten days. This atgument ignotes the evidence in the case which
suggested that he remained in Rowan County during the entire period in question. It also
ignotes the fact that-he could not legally move back to and register at the Rowan address

because, as he well knew, it was within 1000 feet of a child care center on the Livingstone
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campus. Petitioner had no viable atgument to raise regarding the ten-day grace period and his
attorney did not provide ineffective assistance by not raising this frivolous argument.
Petitioner also contends that counsel advised him to plead guilty while telling him that
he faced an additional habitual felon charge and 20 years in prison if he did not plead guilty.
It is not clear how, even if true, this would qualify as infective assistance of counsel. Petitioner
was not chatged as a habitual felon in Cabarrus County, but there is no reason apparent‘ from
the record that authorities could not have added that charge if he refused to plead guilty. As
for a potential 20-year sentence, Petitioner received a total taximum sentence of over ten
years even aftet pleading guilty. This was despite being sentenced in the mitigated ranges for
his crimes and facing oﬁly a single habitual felon sentence. Adding a second such sentence
and losing the benefit of being sentenced in the mitigated ranges would easily have moved
Petitioner’s sentence into t};c 20-year range had he not pled guilty. The fact that his attotney
warned him of this or encouraged him to avoid such an outcome by pleading guilty based on
the strong evidence against him and lack of viable defenses does not constitute deficient
performance under Strickland. Petitionet also claims that his attorney should have advised
him to take an “open plea” and receive “acceptance of 'responsil;)i]ity.” The case he cites to
suppott this argument, United States v. Bovoth, 432 ¥.3d 542, 550 (3d Cit. 2005), deals with
_acceptance of responsibility updeg the United States Sentencing Guidelines, which apply in
federal court. Itis not cleat how this cése could have any application to cases in the courts of
Noﬁh Carolina. Moreovcr, the record cleatly reflects that Petitioner did receive credit for

accepting responsibility as a result of his plea in Cabarrus County. (State’s Brief, Ex. 10.)
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'I'herefore_; whether ot not his ‘attomey advised him that he could receive ctedit for acceptance
of tesponsibility by pleading guilty, there \'vas no prejudice to Petitioner because he did, in fact,
receive that credit.

Petitioner also alleges in. conclusory fashion that his attorney did not propetly advise
him of the rights he would waive ot retain by pleading guilty in Rowan County. However, this
allegation directly contradicts the Transcript of Plea .s:igﬁed by Petitioner in that case. (Id., Ex.
18.) He provides no supporting facts fbr this ‘conclusory con&adicﬁon of his sworn statements
made during his plea. Therefore, this claim also fails.

Finally, Petitioner claims with tegard to the Rowan sentence that his attorney originally
told him that the State was offeting a plea of 76 to 104 months, that Petitioner first refused
but then later told him that he accepted that offer, that his attorney went to notify the
prosecution and that his attorney returned with an offer of 87 to 117 months. Petitioner
éppears to allege that his attorney accepted this offer on his behalf without further consulting
Petitioner, thereby depriving Petitioner of his opportunity to decide on the new offer. This
argument ignotes the fact that the Transcript of Plea form for the Rowan County convictiohs
sets out a plea agreement of 87 tol117 months. Petitioner agreed to that offer and signed the
form while pleading guilty. Whatever ttanspited beforehand £egardjng the pleawncgotiiadons,
Petitioner could have rejected the offer at the time of his plea and proceeded to trial, but did
not do so. Petitioner himself ultimately decided to accept the offet and plead guilty. His claim
regarding the plea negotiation cannot suppott a claim of an involuntary plea or ineffective

assistance in Rowan County.
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Overall, Petitioner’s claims are all without metit whethet consideted independently ot
as grounds for ineffective assistance of counsel. The ineffectivé assistance claim themselves -
ate wholly without merit and, therefote, cannot prevail even if considered collectively. This
means that,. to the extent that Petitioner raised his claims in the state coutts, the decisions of
those courts. were not contraty to, ot an unteasonable application of any United States
Supreme Coutt precedent. To the extent that Petitioner did not raise his claims in the state
coutts, they are unexhausted and even if considered on the merits, f';lil under any standard of
review. Respondent’s Motion for Summaty Judgment should be granted and the Petitions
should be denied. Petitioner’s Motions seeking counsel and an evidcntia.ry heating will also
be denied.

IT IS THEREFORE ORDERED that Petitioner’s Motion to Amend [Doc. #13] is
granted, that the Motion to Amend attached to Petitioner’s Motion for an evidentiaty heating
is granted, that Petitioner’s Motion [Doc. #18] for leave to expand the record is granted, and
that Petitioner’s Motion [Doc. #12] to a;;point c;)unscl and Motibn [Doc. #21] for an
evidentiary hearing are denied.

IT IS RECOMMENDED that Respondent’s Motion [Doc. #9] seeking summary
judgment be granted, ﬁlat the Petitions [Doc. #2 and Doc. #2-2] be denied, and that this
action be dismissed.

‘This, the 24th day of July, 2018.

/s/ Joi Elizabeth Peake
United States Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

WILLIAM KIMBLE, )
" Petitioner, ;
v. % 1:17CV746
ERIK A. HOOKS, 3
Respondent. §
ORDER

On July 24, 2018, the United States Magistrate Judge’s Recommendation was filed and
notice was setved on Petitioner pursuant to 28 U.S.C. § 636. Within the time limit prescribed
by Section 636, Petitioner filed a seties of documents (ECF Nos. 26, 27, 28, and 29), which
the Court construes as objections to the Recommendation. The Court has reviewed
Petitionet’s objections de zovo and finds they do not change the substance of the United States
Magistrate Judge’s Recommendation (ECF No. 24), which is affirmed and adopted.

IT IS THEREFORE ORDERED that Respondent’s Motion for Summary Judgment
(ECF No. 9) is GRANTED, that the Petitions (ECF No. 2 and No. 2-2) é.re DENIED, and
that this action is DISMISSED. Finding no substantial issue for appeal concerning the denial
of a constitutional right, nor a debatable procedural ruling, a certificate of appealability is
DENIED.

This, the 14t day of September, 2018.

/s/ Lotetta C. Biggs
United States District Judge




Additional material
"~ from this filing is
~available in the
Clerk’s Office.



