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Supreme Court of Florida 
 
 

____________ 
 

No. SC18-1042 
____________ 

 
MANUEL ANTONIO RODRIGUEZ, 

Appellant, 
 

vs. 
 

STATE OF FLORIDA, 
Appellee. 

 
December 13, 2018 

 
PER CURIAM. 

We have for review Manuel Antonio Rodriguez’s appeal of the 

postconviction court’s order denying Rodriguez’s motion filed pursuant to Florida 

Rule of Criminal Procedure 3.851.  This Court has jurisdiction.  See art. V, 

§ 3(b)(1), Fla. Const.   

Rodriguez’s motion sought relief pursuant to the United States Supreme 

Court’s decision in Hurst v. Florida, 136 S. Ct. 616 (2016), and our decision on 

remand in Hurst v. State (Hurst), 202 So. 3d 40 (Fla. 2016), cert. denied, 137 S. Ct. 

2161 (2017).  Rodriguez responded to this Court’s order to show cause arguing 

why Hitchcock v. State, 226 So. 3d 216 (Fla.), cert. denied, 138 S. Ct. 513 (2017), 
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and Rodriguez v. State, 237 So. 3d 918 (Fla. 2018), petition for cert. filed, No. 18-

6505 (U.S. July 2, 2018), should not be dispositive in this case. 

After reviewing Rodriguez’s response to the order to show cause, as well as 

the State’s arguments in reply, we conclude that our prior denial of Rodriguez’s 

postconviction appeal raising similar claims is a procedural bar to the claim at 

issue in this appeal, which in any event, does not entitle him to Hurst relief.  See 

Foster v. State, No. SC18-860, 2018 WL 6379348 (Fla. Dec. 6, 2018); Rodriguez, 

237 So. 3d at 919; Hitchcock, 226 So. 3d at 217.  We previously affirmed the 

postconviction court’s denial of Rodriguez’s claims for Hurst relief pursuant to 

Hitchcock.  See Rodriguez, 237 So. 3d at 919.  In this case, relying on Hurst and 

the Legislature’s amendments to Florida’s capital sentencing scheme in response to 

Hurst pursuant to chapter 2017-1, Laws of Florida, Rodriguez contends that the 

elements of “capital murder” have existed since before Hurst and denying him 

relief amounts to a due process violation because he has not been found “guilty” of 

“capital murder.”  However, chapter 2017-1 codified the Hurst requirements, and, 

as we have previously explained, Rodriguez’s three sentences of death were 

imposed following a jury’s unanimous recommendations for death and became 

final in 2000.  See Rodriguez, 237 So. 3d at 919.  Therefore, because Rodriguez is 

not entitled to relief under Hurst or the legislation implementing the rights 
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recognized in Hurst, we affirm the denial of Rodriguez’s motion. See Rodriguez, 

237 So. 3d 919; Hitchcock, 226 So. 3d at 217.  

The Court having carefully considered all arguments raised by Rodriguez, 

we caution that any rehearing motion containing reargument will be stricken.  It is 

so ordered. 

PARIENTE, LEWIS, QUINCE, POLSTON, LABARGA, and LAWSON, JJ., 
concur. 
CANADY, C.J., concurs in result. 
 
ANY MOTION FOR REHEARING OR CLARIFICATION MUST BE FILED 
WITHIN SEVEN DAYS.  A RESPONSE TO THE MOTION FOR 
REHEARING/CLARIFICATION MAY BE FILED WITHIN FIVE DAYS 
AFTER THE FILING OF THE MOTION FOR 
REHEARING/CLARIFICATION.  NOT FINAL UNTIL THIS TIME PERIOD 
EXPIRES TO FILE A REHEARING/CLARIFICATION MOTION AND, IF 
FILED, DETERMINED. 
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IN THE SUPREME COURT OF FLORIDA 

 
MANUEL ANTONIO RODRIGUEZ, 
 

Appellant, 
          Case No.: SC18-1042 

v.  
 
STATE OF FLORIDA, 
 

Appellee. 
_________________________/ 
 

MOTION FOR CLARIFICATION AND/OR REHEARING  
 

 The Appellant, MANUEL ANTONIO RODRIGUEZ, by and through 

undersigned counsel, and pursuant to Fla. R. App. P. 9.330, files this motion for 

clarification and/or rehearing of this Court’s opinion rendered December 13, 2018.  

Mr. Rodriguez submits that clarification is appropriate as this Court’s opinion 

applies a procedural bar, but fails to express what form of res judicata the Court is 

relying on to bar the appeal. This Court should grant rehearing and clarify which 

doctrine the Court is applying so that Mr. Rodriguez can appropriately respond to 

this Court’s opinion. No claim previously raised is hereby abandoned.  

 Mr. Rodriguez filed his notice of appeal on June 28, 2018, raising one claim. 

Mr. Rodriguez alleged that the Legislature, in amending Ch. 2017-1 following this 
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Court’s rebuke in Perry v. State1, crafted substantive law as evinced by the statute’s 

applicability to crimes committed before its enactment date.2 As a result, Mr. 

Rodriguez argued,  he has not been found guilty of capital murder, i.e. first-degree 

murder plus the additional elements that must be found unanimously by a jury to 

support a death sentence. On August 7, 2018, this Court issued an Order requiring 

Mr. Rodriguez to show cause as to why the trial court’s order should not be affirmed 

in light of this Court’s decisions in Rodriguez v. State, 237 So. 3d 918 (Fla. 2018), 

and Hitchcock v. State, 226 So. 3d 216 (Fla. 2017).  

                                                           
1 In Perry v. State, 210 So. 3d 630 (Fla. 2016), this Court first addressed the 

most important “changes” in the “new” statute before rejecting the Legislature’s first 
attempt, Ch. 2016-13, for failing to require unanimity. This Court held that in order 
to “increase the penalty from a life sentence to a sentence of death” the jury must 
unanimously find the existence of each of the elements identified in Hurst v. State 
before considering the final recommendation. Id. at 640; See also, Hurst v. State at 
53-54. However, this Court affirmed the Legislature’s decision to maintain a 
bifurcated trial system involving the same elements that have been present since the 
Legislature’s initial response to Furman v. Georgia in 1972.  

2 The State’s assertion that Ch. 2017-1 does not evince a legislative intent for 
it to apply retroactively to all capital defendants, while based on faulty rationale, is 
ultimately correct. See Reply to Response at 11. According to the Florida Senate’s 
Committee on Criminal Justice, all Florida senators are well aware of Florida’s 
constitutional prohibitions on criminal laws. See, The Florida Senate, Issue Brief 
2011-212, Constitutional Prohibitions Affecting Criminal Laws, 
https://www.flsenate.gov/UserContent/Session/2011/Publications/InterimReports/p
df/2011-212cj.pdf (last visited Dec. 18, 2018) (“A retroactive penalty enhancement 
or reduction is a savings clause violation because it affects punishment for crime 
previously committed).  But fortunately, retroactivity is not at issue here, given that 
the elements in Ch. 2017-1 have been present since the Florida legislature first 
decided to create a bifurcated trial system in 1972.   
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 In response, Mr. Rodriguez explained that this issue had not been addressed 

in Hitchcock. Specifically, Hitchcock did not address the due process implications 

related to Ch. 2017-1.  See Response to OSC at 3-4. Mr. Rodriguez argued that 

because this Court merely clarified the plain language of the statute and the 

Legislature responded by confirming that construction, with the addition of the 

beyond a reasonable doubt standard and unanimity, and the fact that Ch. 2017-1 is 

being applied to crimes committed before enactment, the law is substantive. And 

because Florida’s death penalty law, unlike other State’s, requires unanimous jury 

findings as to each element before the ultimate vote, Mr. Rodriguez has not been 

properly convicted of the higher offense of capital first degree murder.3 

                                                           
3 Although this Court recently held in Foster that the crime of “capital first 

degree murder” does not exist in Florida, Mr. Rodriguez submits this Court’s 
reasoning in Foster defies the rationale in Hurst v. State. In Hurst v. State, this Court 
looked to what Florida law had done historically and realized that prior to Furman, 
whether a defendant lived or died was solely in the hands of the jury. Prior to 1972, 
the jury expressed whether a defendant would live or die in their verdict after a 
single-phase trial, i.e. the guilt phase. In response to Furman, Florida, unlike 
Arizona, decided to create a bifurcated trial system, where the jury would only play 
a secondary advisory role. In Ring v. Arizona, 536 U.S. 584, 612 (2002), Justice 
Scalia noted his concerns with this practice in his concurrence:   

“Second, and more important, my observing over the past 12 years the 
accelerating propensity of both state and federal legislatures to adopt 
“sentencing factors” determined by judges that increase punishment beyond 
what is authorized by the jury's verdict, and my witnessing the belief of a near 
majority of my colleagues that this novel practice is perfectly OK, cause me 
to believe that our people's traditional belief in the right of trial by jury is in 
perilous decline. That decline is bound to be confirmed, and indeed 
accelerated, by the repeated spectacle of a man's going to his death because a 
judge found that an aggravating factor existed. We cannot preserve our 
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 In denying relief, this Court concluded that it’s “prior denial of Mr. 

Rodriguez’s postconviction appeal raising similar claims is a procedural bar to the 

claim at issue in this appeal,” see Order at 2, yet the Court provided no authority or 

precedent to support such a procedural bar.4 As a result, Mr. Rodriguez is at a loss 

to meaningfully understand this Court’s ruling.    

 In State v. McBride, this Court made clear that the “[l]aw of the case principles 

do not apply unless the issues are decided on appeal.” 848 So. 2d 287, 289 (Fla. 

2003).  In other words, the doctrine requires that the questions of law at issue were 

“actually decided on appeal.” Id. (emphasis added). This same principle is also true 

                                                           
veneration for the protection of the jury in criminal cases if we render 
ourselves callous to the need for that protection by regularly imposing the 
death penalty without it.” (internal citations omitted).  

Justice Scalia concluded by noting that States could leave the life-or-death decision 
up to the judge so long as there is a “prior jury finding of aggravating factor in the 
sentencing phase or, more simply, by placing the aggravating-factor determination 
(where it logically belongs anyway) in the guilt phase.” Id. at 612-13. (emphasis 
added). Accordingly, Florida’s choice to maintain its bifurcated trial system for 
capital cases does not give Florida the greenlight to circumvent the mandates of 
federal law. See Bullington v. Missouri, 451 U.S. 430 (1981) (Because Missouri 
enacted a bifurcated capital sentencing procedure which functioned like a trial on 
the issue of guilt or innocence, the court held that the protections of the Double 
Jeopardy Clause of the Fifth Amendment applied) (emphasis added).  

4 This Court relies on Foster v. State, No. SC18-860, 2018 WL 6379348, 
Rodriguez v. State, 237 So. 3d 918 (Fla. 2018), and Hitchcock v. State, 226 So. 3d 
216 (Fla. 2017), to support the procedural bar, however it is unclear how any of these 
three cases would support barring litigation of Mr. Rodriguez’s current claim. Foster 
was released on Dec. 6 2018, months after Mr. Rodriguez filed his appeal. Moreover, 
as explained above and in briefing, Hitchcock did not raise any claim related to Ch. 
2017-1, let alone discuss its due process implications. Lastly, Mr. Rodriguez’s prior 
appeal did not raise or address this particular claim.  See Response to OSC at 2.   
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for the doctrine of judicial collateral estoppel. Collateral estoppel serves to prevent 

identical parties from re-litigation of the same issues that have already been decided. 

McBride, 848 So. 2d at 290. (citation omitted). It applies when an identical issue 

has been litigated between the same parties or their privies and was fully litigated 

and determined in a contest that results in a final decision of a court of competent 

jurisdiction. Id. at 291. (citation omitted).  

 In Brown v. R.J. Reynolds Tobacco Co., 611 F. 3d 1324 (11th Cir. 2010), the 

Eleventh Circuit was left with the task of deciphering what type of res judicata 

doctrine this Court had applied in the case at issue. The court noted the purpose of 

the doctrine is to prevent re-litigation of an issue that has been fully adjudicated, but 

warned, that collateral estoppel only applies if “the precise fact’ or ‘every point and 

question’ on the issue must have been decided.” Id. at 1334. See also, Chandler v. 

Chander, 226 So. 2d 697, 699 (Fla. 4th DCA 1969). Similarly, in Porter v. 

Saddlebrooke Resorts, Inc., 679 So.2d 1212, 1215 (Fla. 2nd DCA 1996), the court 

determined collateral estoppel could not apply because although “some of the issues 

are identical, other issues were either not litigated in [that proceeding] or not relevant 

in that proceeding.” More importantly, courts have cautioned against using collateral 

estoppel against criminal defendants. See United States v. Harnage, 976 F.2d 633, 

634-36 (11th Cir.1992) (rejecting the use of collateral estoppel against criminal 

defendants on the grounds of judicial economy). 
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 Counsel is unable to decipher the meaning behind this Court’s opinion and 

seeks clarification. It is unclear how Mr. Rodriguez, who was required by this Court 

to respond to a show cause order and distinguish his case from Hitchcock and 

Rodriguez, failed to do so. Clearly, the claim Mr. Rodriguez raised had not been 

litigated, let alone fully addressed, in Hitchcock because if that were true this Court 

would not have felt the need to resolve it in Foster. Mr. Rodriguez’s claim may fail 

as a result of this Court’s recent opinion in Foster, which is not yet final, however, 

Mr. Rodriguez cannot be barred by the cases this Court relies upon as any bar would 

be unevenly and capriciously applied.  

 Should this Court issue a clarification, Mr. Rodriguez would be able to 

thoroughly and accurately respond as to why neither the law of the case nor collateral 

estoppel applies to bar litigation of this particular appeal.  

 WHEREFORE, Mr. Rodriguez respectfully requests that this Court grant 

rehearing and clarify its December 13, 2018 opinion.  

Respectfully submitted, 

s/Marie-Louise Samuels Parmer  
MARIE-LOUISE SAMUELS PARMER 
Fla. Bar No. 0005584 
Special Assistant CCRC-South 
marie@samuelsparmerlaw.com  

 
MARTA JASZCZOLT 
Staff Attorney 
Fla. Bar No. 119537 
jaszczoltm@ccsr.state.fl.us 
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CCRC-South 
1 East Broward Boulevard, Suite 444 
Fort Lauderdale, FL 33301 
(954) 713-1284 
(954) 713-1299 (fax)  
 
COUNSEL FOR RODRIGUEZ 
 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true copy of the foregoing has been filed 

through the Florida State Courts e-filing portal which electronically sent a copy to 

Melissa J. Roca Shaw, Assistant Attorney General, on this 20th day of December, 

2018.  

s/Marie-Louise Samuels Parmer  
MARIE-LOUISE SAMUELS PARMER 
Fla. Bar No. 0005584 
Special Assistant CCRC-South 
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Supreme Court of Florida 
 

FRIDAY, DECEMBER 28, 2018 
 

CASE NO.: SC18-1042 
Lower Tribunal No(s).: 

131993CF025817B000XX 
 

 

MANUEL ANTONIO RODRIGUEZ vs. STATE OF FLORIDA 
 
Appellant(s)  Appellee(s) 
 
 Appellant’s Motion for Clarification and/or Rehearing is hereby denied.  
 
CANADY, C.J., and PARIENTE, LEWIS, QUINCE, POLSTON, LABARGA, 
and LAWSON, JJ., concur. 
 
A True Copy 
Test: 
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Served: 
 
MARTA JASZCZOLT 
RACHEL KAMOUTSAS 
MARIE-LOUISE SAMUELS PARMER 
HON. HARVEY RUVIN, CLERK 
CHRISTINE E. ZAHRALBAN 
HON. NUSHIN G. SAYFIE, JUDGE 
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