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       QUESTIONS PRESENTED

Petitioner was onboard a boat in international waters in the Eastern Pacific

Ocean when the United States Coast Guard (“USCG”) detained him for cocaine

trafficking.  Petitioner is a Colombian citizen, the boat was not registered in the

United States, there was no evidence the cocaine was destined for the United

States, and there was no nexus between the petitioner and the United States. 

Petitioner was charged in the Southern District of Florida for two violations of the

Maritime Drug Law Enforcement Act (“MDLEA”), 46 U.S.C. §§70503(a),

70506(b).  A jury found him guilty of those two violations.  This case presents

three critical questions about the constitutionality of the MDLEA:

1.  Whether the MDLEA is unconstitutional because the Government is not

required to prove any “minimum contacts” between a defendant and the United

States to establish jurisdiction over the cause.

2.  Whether the MDLEA pretrial procedures to establish jurisdiction over a

“stateless vessel” violate the Confrontation Clause of the Sixth Amendment.

3.  Whether §70502(d)(1)(C) of the MDLEA is void for vagueness because

it does not contain a time limit for a foreign nation to confirm whether a vessel is

of its nationality before the United States can declare it “stateless” and subject its

occupants to the jurisdiction of United States courts.
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             PARTIES TO THE PROCEEDING

Respondent United States of America was the plaintiff in the district court,

the appellee in the direct appeal to the U.S. Court of Appeals for the Eleventh

Circuit, and is an interested party in this Honorable Court.  Co-appellants in the

direct appeal were Henry Vazquez-Valois and Diego Portocarrero Valencia and

are interested parties in this petition.  See United States v. Valois, 915 F.3d 717

(11  Cir. 2019).th
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      PETITION FOR A WRIT OF CERTIORARI

Luis Felipe Valencia respectfully petitions for a writ of certiorari to review

the judgment of the United States Court of Appeals for the Eleventh Circuit in this

case, United States v. Valois, 915 F.3d 717 (11  Cir. 2019).th

    OPINION BELOW

The Appendix includes copies of: a) United States v. Valois, 915 F.3d 717

(11  Cir. 2019); b) indictment; c) judgment of conviction; d) 46 U.S.C. §§70502,th

70502, 70504, 70506; e) United States Constitution Amendment V; and f) United

States Constitution Amendment VI.  

 STATEMENT OF JURISDICTION

Jurisdiction of this Court is invoked under 28 U.S.C. §1254(l) and Part III

of the Rules of the Supreme Court of the United States.  In the underlying criminal

case, the district court asserted jurisdiction because petitioner was charged with a

violation of federal criminal statutes, 46 U.S.C. §§70503(a), 70506(b).  The court

of appeals had jurisdiction in petitioner’s direct appeal, pursuant to 28 U.S.C.

§1291 and 18 U.S.C. §3742, which provide that a United States court of appeals

shall have jurisdiction for all final decisions of a United States district court.

     STATUTES INVOLVED

This petition arises from the lower tribunal’s review of petitioner’s
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convictions for violations of 46 U.S.C. §§70503(a), 70506(b).  A-4.

                         STATEMENT OF THE CASE

              A. Course Of Proceedings And Disposition In The Lower Tribunal.

On December 13, 2016, Respondent United States of Ameica

(“Government”) filed a criminal complaint alleging that Defendants Henry

Vazquez-Valois (“Vazquez Valois”), Luis Felipe Valencia (“Valencia”), and

Diego Portocarrero Valencia (“Portocarrero Valencia)(collectively “Defendants”)

violated 46 U.S.C. §§70506(b), 70503(a).  On December 16, 2016, a grand jury

returned an indictment against the Defendants: count 1, conspiracy to possess with

the intent to distribute cocaine while on board a vessel subject to the jurisdiction

of the United States, in violation of 46 U.S.C. §70506(b); count 2, possession with

the intent to distribute cocaine while on board a vessel subject to the jurisdiction

of United States, in violation of 46 U.S.C. §70503(a).  On January 3, 2017, the

Defendants entered pleas of not guilty.  The Honorable James I. Cohn, (“Judge”),

United States District Judge, presided over the case in the district court.  

On April 5, 2017, Valencia filed a Motion to Dismiss for Lack of

Jurisdiction (“Motion to Dismiss”).  On April 11, 2017, the Government filed a

Motion for Pretrial Determination of Jurisdiction, attaching a Certification from

the Department of State (“Certification”).  On April 13, 2017, the Judge denied the
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Motion to Dismiss.  On April 19, 2017, Valencia filed his First Motion in Limine. 

Among the issues he raised in that Motion, Valencia asserted the Government

should not be permitted to offer evidence of his pre-Miranda or post-Miranda

silence.  On May 3, 2017, the Government filed a response in opposition to that

First Motion in Limine.  On May 8, 2017, trial commenced in Key West and ended

on May 10, 2017.  On May 10, 2017, the jury returned verdicts of guilty on each

count in the indictment as to all three Defendants.  

             B. Statement Of The Facts. 

           In November 2016 the USCG Cutter Dependable was tasked for counter-

narcotics operations in the Eastern Pacific.  On November 25, 2016 at around 8:00

a.m. the Dependable identified a “target of interest” (“TOI”) on its radar and

launched a pursuit team to investigate.  The pursuit team’s craft was designated

“Able 1.”  Able 1 eventually spotted the TOI, a “go-fast vessel” (“GFV”).  GFV’s

usually are between 25-30 feet long with a fiberglass hull and two or three

outboard motors.  The pursuit team observed three men, one driving, the other two

on the bow, and one of the officers said that he “witnessed them throw a package

over the right side of the boat.”  An officer asked “right of approach” questions to

the occupants of the GFV, including their destination, last port-of-call, next port-

of- call, their individual nationalities, and whether there is a claim of nationality
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for the vessel.  One of the officers testified there was no evidence the drugs

recovered in this interdiction were destined for the United States.      

              REASONS FOR GRANTING THE WRIT

I.  The SUPREME COURT SHOULD GRANT THE WRIT TO DECIDE IF

THE MDLEA IS UNCONSTITUTIONAL BECAUSE THE GOVERNMENT IS

NOT REQUIRED TO PROVE “MINIMUM CONTACTS” BETWEEN A

DEFENDANT AND THE UNITED STATES BEFORE A DISTRICT COURT

CAN ESTABLISH JURISDICTION OVER THE CAUSE.

           To proceed with an MDLEA prosecution the Government first must prove a

basis for jurisdiction.  This means the GFV had to qualify as a vessel “covered” by

46 U.S.C. §70502.  A “covered vessel” is defined as “a vessel subject to the

jurisdiction of the United States.”  46 U.S.C. §70503(c)(1).  A vessel “subject to

the jurisdiction of the United States” includes one “without nationality.”  46

U.S.C. §70502(c).  The Government proceeded under that specific ground and,

therefore, it had to prove that: a) one or more individuals on board the GFV made

“a verbal claim of nationality or registry” for the vessel, that is Colombia; and b)

the “nation of registry [did] not affirmatively and unequivocally assert that the

vessel is of its nationality.”  46 U.S.C. §70502(d)(1)(C).        

The Government had no evidence the cocaine it alleged was being
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transported by the GFV was destined for the United States.  However, the

Eleventh Circuit does not require that the Government prove a “nexus” to the

United States.  In fact, Eleventh Circuit precedent forecloses that issue as a ground

for dismissal in a Title 46 case.  See, e.g., United States v. Cruickshank, 837 F.3d

1182, 1188 (11  Cir. 2016).  Valencia raised on direct appeal that there existed ath

good-faith basis for a modification of Eleventh Circuit precedent to require a

nexus to the United States, but that ground for relief was denied.           

In J. McIntyre Mach., LTD. v. Nicastro, 564 U.S. 873, 879 (2011)(plurality

op.), the Supreme Court held: “The Due Process Clause protects an individual’s

right to be deprived of life, liberty, or property only by the exercise of lawful

power.” (emphasis supplied).  The Supreme Court has handed down a line of cases

which require “minimum contacts” in civil litigation.  Those minimum contacts

fulfill the need for a constitutionally-mandated “nexus” between the United States

and a defendant.  Without such “minimum contacts,” a defendant cannot be “haled

into court.”  However, the Supreme Court has not yet addressed whether the same

Due Process protections apply to criminal statutes relying on extraterritorial

jurisdiction like the MDLEA.    

The Eleventh Circuit does not have a nexus requirement for MDLEA

prosecutions.  This means the Government can arrest and prosecute: a) foreign
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citizens or residents found on the high seas anywhere in the world; b) charge them

with violating United States drug laws; c) even though they are occupants of a

vessel not registered in the United States; d) even though the vessel is not

operating within United States territorial waters; and e) even though there is no

evidence the drugs were destined for the United States.  On the other hand, in the

Ninth Circuit, the Government must prove the drugs had a nexus to the United

States if the vessel is of a foreign nationality.  See, e.g., United States v. Perlaza,

439 F.3d 1149, 1160 (9  Cir. 2006).  th

In Perlaza, supra, the Ninth Circuit held that Due Process requires the

Government to demonstrate that there exists a sufficient nexus between the

conduct condemned and the United States.  Id. at 1168-69; see also United States

v. Klimavicius-Viloria, 144 F.3d 1249, 1257 (9  Cir. 1998)(nexus to United Statesth

required); United States v. Greer, 956 F. Supp. 531, 536 (D. Vt. 1997)(nexus

required “to satisfy the requirements of the Due Process Clause”).  Courts which

have required a nexus to the United States reason that, even if there is nothing in

the statute’s text on that issue, constitutional principles cannot be ignored simply

because they are not stated in a criminal or civil law.  

It must be noted that the above-cited Ninth Circuit cases, holding that the

Government must prove a United States nexus, applies only to vessels where a
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foreign nation has confirmed their registration.  Other Circuits have adopted the

nexus requirement.  See, e.g., United States v. Youseff, 327 F.3d 56, 111-112 (2nd

Cir. 2003).  Valencia argues that there is no rational difference in a case: a) where

a foreign nation confirms registration or nationality of a vessel; and b) and one

where the occupants claim registration or nationality which a foreign nation does

not confirm but also does not deny.  The reason is so obvious that it can be easily

overlooked: constitutionally-mandated protections cannot depend on the

efficiency vel non of foreign governments, some of which are notoriously tardy, or

simply disinterested, in providing United States officials with information about

their citizens or residents.   A fundamental constitutional right cannot depend on1

foreign governmental action.     

In United States v. Lawrence, 727 F.3d 386, 396-97 (5  Cir. 2013), the Fifthth

Circuit appears to have sided with the Ninth Circuit albeit regarding a different

drug statute.  In Lawrence, the Fifth Circuit found the nexus requirement was met

because a non-U.S. citizen was residing in Houston, and the conspiracy was

formed in the United States.  Here, there is a complete absence of facts to satisfy a

 See Issue III, infra.  46 U.S.C. §70502(d)(1)(C) does not provide for a1

period of time in which the Government must wait to hear back from a foreign
nation before it can declare a vessel “stateless.”  Because there is no “window” for
a foreign nation to respond, the Government can declare a vessel “stateless” within
a few hours or even a few minutes.  
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“minimum contacts” or nexus requirement. 

The Circuits which do not agree with the foregoing Due Process analysis in

the Ninth and Second Circuits hold the only requirement under the MDLEA is that

it not be applied in an “arbitrary or fundamentally unfair” manner.  See, e.g.,

United States v. Ibarguen-Mosquera, 634 F.3d 1370, 1378 (11  Cir. 2011).  Theth

reasoning is a foreigner prosecuted under the MDLEA is “on notice” the United

States could exercise jurisdiction over him if the country of registration gives

consent or that engaging in drug smuggling is recognized as illegal anywhere in

the world.    

Valencia argues this reasoning rests upon a very weak foundation: someone

who resides in another country thousands of miles from the United States is not

“on notice” about conduct not even remotely connected to the United States: a) he

can be apprehended by United States law enforcement officials anywhere in the

world; b) taken to the United States; c) haled into one of its courts; d) convicted of

crimes with no nexus to the United States; and e) be severely punished, perhaps

with a sentence of imprisonment for the rest of his life or close to it.  That scenario

has occurred all too often under the MDLEA, resulting in thousands of years of

imprisonment being meted out to mostly indigent, uneducated foreign nationals.
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II.  THE SUPREME COURT SHOULD GRANT THE WRIT TO DECIDE

IF MDLEA PROCEDURES TO ESTABLISH JURISDICTION OVER A

“STATELESS” VESSEL VIOLATE THE CONFRONTATION CLAUSE.

The Government claimed subject-matter jurisdiction based on a “vessel

without nationality” or “stateless vessel” where the “master or individual in charge

makes a claim of registry and for which the claimed nation of registry does not

affirmatively and unequivocally assert that the vessel is of its nationality.”  46

U.S.C. §70502(d)(1)(C); see United States v. Perlaza, 439 F.3d 1149, 1160 (9th

Cir. 2006) (“a vessel without nationality” is also commonly referred to as a

“stateless vessel”).  There is no dispute there was a claim of nationality or registry

under one of the statutory grounds.  See 46 U.S.C. §70502(e)(3)(“a verbal claim of

nationality or registry by the master or individual in charge of the vessel”).

In United States v. Campbell, 743 F.3d 802, 806 (11  Cir. 2014), theth

Eleventh Circuit found that the Confrontation Clause does not bar the admission

of hearsay to make a pretrial determination of jurisdiction when that hearsay does

not pertain to an element of the offense.  In Campbell, the Court held that the

“statelessness” of the vessel was not an element of the offense to be proved at trial

and, therefore, the admission of a State Department certification (“Certification”)

did not violate the defendant’s right to confront witnesses against him.  Valencia
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argues the reasoning in United States v. Campbell, 743 F.3d 802 (11  Cir. 2014),th

violates Supreme Court precedent barring the use of hearsay when it directly can

result in proving guilt.  

In Crawford v. Washington, 541 U.S. 36, 53-54 (2004), the Supreme Court

held the Confrontation Clause “barred the admission of a testimonial statement by

‘a witness who did not appear at trial unless he was unavailable to testify, and the

defendant had a prior opportunity for cross-examination.’” (emphasis supplied). 

In Campbell, surpa, the Eleventh Circuit rejected the notion that a Certification

violated the defendant’s right under the Confrontation Clause, relying in part on

United States v. Tinoco, 304 F.3d 1088 (11  Cir. 2002).  In Tinoco, the Eleventhth

Circuit held “that Congress was entitled to remove the jurisdictional requirement

from the jury’s consideration because it did “not raise factual questions that

traditionally would have been treated as elements of an offense other than

common law” (e.g. actus reus, causation, mens rea).  Id. at 1108.  The Campbell

Court viewed “the jurisdictional requirement” merely as a “diplomatic courtesy to

foreign nations and as a matter of international comity.”  Id.  The Eleventh Circuit

justified its view by concluding that proof of jurisdiction did not affect a

defendant’s culpability regarding his participation in drug trafficking.  

Valencia disagrees with the result in United States v. Campbell, supra, and
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the line of precedent upon which it relied.  Campbell finds support in United

States v. Nueci-Pena, 711 F.3d 191, 199 (1  Cir. 2013), and United States v.st

Mitchell-Hunter, 663 F.3d 45, 52 (1  Cir. 2011).  However, it goes down thest

wrong road in relying on them because they contravene Fifth and Sixth

Amendment protections: a) in pretrial matters, the issue of jurisdiction is the most

critical fact because without it there can be no prosecution; and b) in post-trial

conviction proceedings, it is nearly impossible to reverse constitutional violations. 

See Campbell, supra, 807-809 (lengthy discussion of Confrontation Clause

protections at various phases of proceedings).

As to the specific facts described in Campbell, supra, they are different than

here as to the issue of constitutional and structural error.  More specifically, in

Campbell, the defendant waived his right to a jury trial and stipulated to material

facts which went to the issue of jurisdiction.  Second, Eleventh Circuit precedent,

in such cases as Tinoco, supra, at 1109-10, then foreclosed the defendant’s

argument as to who conducts the pretrial determination of jurisdiction.  See United

States v. Campbell, 743 F.3d 802, 809 (11  Cir. 2014).  th

The posture of Valencia’s case is different than in Campbell, supra, because

he did not waive his right to a jury determination on all material elements of the

crimes charged, including the existence vel non of statutory jurisdiction.  He
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argues that Crawford v. Washington, 541 U.S. 36 (2004), bars admission of

hearsay statements in a Certification as well as hearsay statements of any other

United States and foreign official, without his right to confront them.  This would

include any and all wire, radio, or telephone communications permitted under 46

U.S.C. §70502(c)(2)(A)(B).  

The Government proffered to the Judge a Certification and relied on other

hearsay statements to meet its jurisdictional burden of proof.  Because Valencia

was precluded from cross-examining the declarants who purportedly made those

statements, Valencia was denied fundamental constitutional guarantees, including

under the Confrontation Clause.  Because the Judge denied Valencia’s Motion to

Dismiss for Lack of Jurisdiction, Valencia’s convictions must be reversed.  This

follows because there was harmful, structural error in the proceedings below. 

Crawford v. Washington, supra, at 51..

In Crawford, the Supreme Court made very clear “ex parte examinations

might sometimes be admissible under modern hearsay rules, but the Framers

certainly would not have condoned them.  The text of the Confrontation Clause

reflects this focus.  It applies to “witnesses” against the accused - in other words,

those who “bear testimony.”  Id. at 51 (citation omitted).  The Crawford Court

held that “an accuser who makes a formal statement to Government’s officers
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bears testimony in a sense that a person who makes a casual remark to an

acquaintance does not.  The constitutional text, like the history underlying the

common-law right of confrontation, thus reflects an especially acute concern with

a specific type of out-of-court statement.”  Crawford v. Washington, 541 U.S. 36,

51 (2004).  Crawford also mentions there exists a “core class” of “testimonial

statements,” which include affidavits, custodial examinations, prior testimony that

the defendant was unable to cross-examine, or similar pretrial statements “that

declarants would reasonably expect to be used prosecutorially.”  Id. at 51-52

(citations omitted).  The Certification clearly is a “testimonial statement.”

Justice Scalia, who wrote the Crawford v. Washington opinion in which all

Justices joined,  concluded with this concise central holding: “where testimonial2

evidence is at issue, however, the Sixth Amendment demands what the common

law required: unavailability and a prior opportunity for cross-examination.  We

leave for another day any effort to spell out a comprehensive definition of

“testimonial.”  Id. at 68.  The day has arrived “to spell out” one of the definitions

which should be included under Crawford’s protection: a Title 46 Certification.  A

defendant must be afforded the right to confront all witnesses who have

 Chief Justice Rehnquist filed an opinion concurring in the judgment. 2

Justice O’Connor joined in that concurring opinion.
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knowledge relating to the issuance of the Certification so that a jury can make a

determination about whether the Government has sustained its burden of proof on

an essential element of the crime.  Otherwise, defendants will continue to be

convicted through the admission of a Certification grounded in multiple hearsay

never tested under constitutionally-mandated confrontation.3

III.  THE SUPREME COURT SHOULD GRANT THE WRIT TO DECIDE

WHETHER §70502(d)(1)(C) OF THE MDLEA IS VOID FOR VAGUENESS

BECAUSE IT DOES NOT CONTAIN A TIME LIMIT FOR A FOREIGN

NATION TO CONFIRM WHETHER A VESSEL IS OF ITS NATIONALITY

BEFORE THE UNITED STATES CAN DECLARE IT “STATELESS” AND

SUBJECT ITS OCCUPANTS TO THE JURISDICTION OF UNITED STATES

COURTS.

Sometimes the most obvious flies right past us, especially when it is

repeated enough times that we just take for granted that its flight path is

authorized.  That is what is happening every day under the MDLEA.  At this

juncture, the words of Justice Marshall call out to us: “Our Constitution assures

that the law will ultimately prevail, but it also requires that the law be applied in

 See Melendez-Diaz v. Massachusetts, 559 U.S. 305, 329 (2009)(Sixth3

Amendment does not permit prosecution to prove its case “via ex-parte out-out-
court affidavits”).
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accordance with lawful procedures.”  See Holtzman v. Schlesinger, 414 U.S. 1304,

1315 (1973). 

           A “covered vessel” is defined as “a vessel subject to the jurisdiction of the

United States.”  46 U.S.C. §70503(c)(1).  A vessel “subject to the jurisdiction of

the United States” includes one “without nationality.”  46 U.S.C. §70502(c).  The

Government proceeded under that specific ground.  To satisfy that statute, the

Government had to show that: a) one or more individuals on board the GFV made

“a verbal claim of nationality or registry” for the vessel, that is Colombia; and b)

the “nation of registry [did] not affirmatively and unequivocally assert that the

vessel is of its nationality.”  46 U.S.C. §70502(d)(1)(C). 

A Certification is evidence in a class by itself, compared to ordinary

testimonial and physical evidence, of such significance the Government’s failure

to secure it serves as an absolute bar to an MDLEA prosecution.  Yet, this critical

evidence never is tested in the heated crucible of cross-examination in violation of

bedrock Supreme Court precedent.  See, e.g., Delaware v. Van Arsdell, 475 U.S.

673, 678 (1986); Davis v. Alaska, 415 U.S. 308, 315-16 (1974).  In Valencia’s

case, the Government had no burden of proof as to any facts revealing how

officials from Colombia communicated with their United States counterparts, and

what information was exchanged.  This prosecution proceeded without Valencia
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ever having the opportunity to examine any information the USCG transmitted to

Colombian officials nor their response.  The Certification provision simply

dispenses with the accused’s Sixth Amendment right to confront these most

crucial witnesses, those who hold the keys to the courthouse where Valencia was

subjected to the deprivation of his liberty.   

The Certification procedure violates Due Process because it relieves the

Government of its burden of proof to establish jurisdiction.  Instead, the

Government can use the inaction of a foreign nation within an unspecified time to

support a Certification.  If a foreign nation completely fails to respond, or seeks

more time to either confirm or deny a vessel’s nationality , a district court has no4

say about jurisdiction: it still would be obligated to assert jurisdiction as long as

the Government provides it with a Certification.                                

 Under the MDLEA, the Government has no obligation to turn over to the4

defense all of its communications with the foreign country.  Nor does the MDLEA
provide for any time frame regarding how long the Government has to wait for a
response from the foreign country before arresting a defendant and going forward
with his prosecution.  For this reason, the MDLEA is “so standardless that it
invites arbitrary enforcement.”  Johnson v. United States, 135 S. Ct. 2551, 2556
(2015) (citation omitted).  It also is at odds with “ordinary notions of fair
play...and a statute that flouts it ‘violates the first essential of due process.’” Id. at
2557 (citation omitted).
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      CONCLUSION

For all of the reasons set forth in this petition, it is prayed this Court accept

jurisdiction over this cause for further briefing, oral argument, and consideration

for the entry of just relief.

  Respectfully submitted,

/ s / Martin A. Feigenbaum                   
Florida Bar No. 705144
P.O. Box 545960
Surfside, Florida 33154
Telephone: (305) 323-4595
Facsimile:  (844) 274-0862
Email: innering@aol.com 

Date: May 9, 2019
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