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Zeeshan Khalideyed, a pro se federal prisoner, appeals the district court’s judgment
denying his motion to vacate, set aside, or correct his sentence under 28 U.S.C. § 2255. Syed
moves for a certificate of appealability (COA) and to proceed in forma pauperis on appeal.

Syed was one of the leaders of a conspiracy to import large amounts of cocaine and
marijuana from Mexico for distribution in the Nashville, Tennessee, area. In November 2012,
Syed entered into an agreement with the government to plead guilty to conspiring to distribute
and to possess with intent to distribute five or more kilograms of cocaine and one hundred or
more kilograms of marijuana, in violation of 21 U.S.C. § 846, and conspiracy to commit money
laundering, in violation of 18 U.S.C. § 1956(h)." In the agreement, the parties stipulated that
Syed’s sentencing range under the Sentencing Guidelines was life in prison based on a total
offense level of 43 and a criminal history category of I. The parties agreed that Syed’s base
offense level was 38 under USSG § 2D1.1 because he was responsible for more than 150
kilograms of cocaine and between 100 and 400 kilograms of marijuana, that there was a two-
level increase under § 2D1.1(b)(1) because he possessed a firearm during the conspiracy, that
there was a four-level increase under § 3B1.1 because he was an organizer or leader of the

conspiracy, that a two-level increase under § 3C1.1 for obstruction of justice applied because he
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threatened to kill at least one of the government’s confidential informants, and that he was
entitled to a three-level decrease pursuant to § 3El.1 for acceptance of responsibility and
~ entering a timely guilty plea. Syed acknowledged that the parties’ calculations were not binding
on the district court and that the court could arrive at a different sentencing range.

Syed came before the district court for sentencing in December 2015. By that time, Syed
had testified against other members of the conspiracy and the United States Sentencing
Commission had reduced the base offense level for most drug offenses by two levels. See USSG
App. C, amend. 782 (2014); United States v. Ellison, 664 F. App’x 507, 509 (6th Cir. 2016). |
Thus, in calculating Syed’s sentencing range, the district court assigned a base offense level of
36 to the two grouped offenses instead of 38 as indicated in the plea agreement. But the district
court then applied a two-level increase under USSG § 2S1.1(b)(2)(B) because Syed had also
been convicted of money laundering, an enhancement that the parties did not anticipate in their
plea agreement. The district court then applied the other adjustments for Syed’s leadership role,
possession of a firearm, obstruction of justice, and acceptance of responsibility. The district
court’s calculations also resulted in a total offense level of 43 and an advisory sentencing range
of life in prison. |

Because of Syed’s cooperation, the government moved the district court for a downward
departure from a sentence of life in prison to 216 months of imprisonment. Syed’s attorney
argued that for a first-time o_ffender a sentence of ten or twelve years of imprisonment would
accomplish as much the eighteen-year sentence requested by the government and would be
consistent with the sentences that other members of the conspiracy had received. The district
court, however, distinguished vSyed from;his co-:defendants because none of the comparators
identified by his attorney had threatened to kill an informant. The district court therefore
accepted the government’s sentencing recommendation and sentenced Syed to 216 months in
prison. Syed appealed his sentence, but this court dismissed his appeal pursuant to the appellate- |
waiver provision in his plea agreement. See United States v. Syed, No. 15-6360 (6th Cir  Sept. 2,
2016) (order).

In July 2017, Syed filed a motion to vacate his sentence, arguing that he received

ineffective assistance of counsel during plea negotiations. First, Syed claimed that his attorney
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providea deficient advice by encouraging him to reject an offer from the government for a
sentence of 180 months of imprisonment and instead to ask the district court for a sentence of
144 months in prison based on his cdoperation and the statutory sentencing factors. Second,
Syed claimed that his attorney failed to explain to him that there would be a two-level increase in
his seﬁtencing range for pleading guilty to the money-laundering charge. Third, Syed claimed
that his attorney failed to investigate adequately the applicability of the firearms enhancement.
The district court concluded that an evidentiary hearing was not necessary to resolve Syed’s
motion and denied each claim on the merits. The district court denied Syed’s subsequent motion
for reconsideration and declined to issue a COA.

Syed. appealed and moves the court for a COA on his second claim only aﬁd the district
court’s failure to hold an evidentiary hearing on his motion. By limiting his application to these
two issues, Syed has forfeited appellate review of his other claims. See Elzy v. United States,
205 F.3d 882, 886-87 (6th Cir. 2000).

A COA may be issued “only if the applicant has made a substantial showing of the denial
of a constitutional right.” 28 U.S.C. § 2253(0)(2). To satisfy this standard, the applicant must
demonstrate that “jurists of reason could disagree with the district court’s resolution of his
constitutional claims or that jurists could conclude the issues presented are adequate to deserve
encouragement to proceed further.” Miller-El v. Cockrell, 537 U.S. 322,327 (2003).

Syed’s ineffective-assistance theory was that his attorney’s failure to recognize that a
two-level money-laundering enhancement applied to his sentencing ranée calculation caused him
to lose the benefit of the subsequent two-level decrease in the base offense level for ‘drug
offenses. Syed claimed that without the 1‘.:101'xey-1e’;undering enhancement, his total offense icvel
would have been 41, with a sentencing range df 324 to 405 months of imprisonment, and that the
district court likely would have imposed a sentence of 162 months in prison based on the
government’s motion for a downward departure. Syed conceded, however, that his attorney
could not have anticipated that the drug-quantity table would be amended. The district court
concluded that Syed was not prejudiced by his attorney’s failure to advise him of the money-

laundering enhancement and denied the claim.
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A criminal defendant has a Sixth Amendment right to effective assistance of counsel in
plea negotiations. See United States v. Pola, 703 F. App’x 414, 417 (6th Cir. 2017). This
includes explaining “the sentencing exposure the defendant will face as a consequence of
exercising each of the options available.” Smith v. United States, 348 F.3d 545, 553 (6th Cir.
2003). To prevail on an ineffective-assistance claim, a prisoner must prove both deficient
performance by counsel and a reasonable likelihood that the outcome of the plea process would
have been different with competent advice. See Pola, 703 F. App’x at 417. When the petitioner
claims that ineffective assistance led him to improvidently accept a plea agreement, he must
demonstrate that but for his attorney’s errors, he would have rejected the plea agreement and
insisted on going to trial. See id. at 417-18. Moreover, he must convince the reviewing court
that it would have been rational to reject the plea agreement under the circumstances. See
Padilla v. Kentucky, 559 U.S. 356, 372 (2010). Here, reasonable jurists would not debate the
district court’s resolution of Syed’s ineffective-assistance claim.

First, even if counsel had recognized during plea negotiations that a money-laundering
enhancement applied to Syed’s guidelines calculation, the total offense level in the plea
agreement would have been 45 instead of 43 and still would have resulted in an anticipated
advisory sentence of life in prison. Consequently, a reasonable jurist could not conclude that
counsel’s error affected Syed’s decision to plead guilty.

Second, Syed actually received the benefit of the guidelines amendment because the
district court applied a base offense level of 36 instead of 38, it just so happened that the
amendment did not affect his sentencing range because of the other enhancements that applied to
his case. | l _ |

Third, as the district court pointed out, the government’s offer required Syed to plead
guilty to both drug trafﬁcking and money laundering—it was a package deal. Had Syed not
accepted the plea agreement, the government stated that it intended to obtain a superseding
indictment charging Syed with the attempted murder of the informant and possessing a firearm in
connection with the conspiracy, a charge that carried a mandatory minimum consecutive
sentence of five years in prison. See 18 U.S.C. § 924(c). The government also stated that once

the grand jury returned a superseding indictment it would not extend another plea offer to Syed.
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And in all likelihood Syed would have lost his cooperation agreement with the government,
meaning that he would have forfeited the government’s motion for a downward departure at
sentencing, and he would have lost reductions for accepting responsibility and entering a timely
plea. Thus, rejecting the government’s plea offer meant the possibility of a life sentence plus
five years instead of the significantly lower sentence that Syed actually received by accepting the
plea agreement. Consequently, no reasonable jurist could conclude that it would have been a
rational decision for Syed to reject the plea agreement had he been advised that a money-
laundering enhancement applied to his case. See Moore v. United States, 676 F. App’x 383, 386
(6th Cir.) (“A rational person would consider, not just the advantages of proceeding to trial (the
prospect of a possible, though unlikely, lighter sentence), but also the disadvantages.”), cert.
denied, 138 S. Ct. 314 (2017).

- Finally, reasonabie jurists would not debate whether the district court should have held an
evidentiary hearing on this claim. A hearing is not required if the record conclusively shows that
the movant is not entitled to relief, see 28 U.S.C. § 2255(b), and here no reasonable jurist could
conclude that an evidentiary hearing was needed to resolve Syed’s claim.

Accordingly, the court DENIES Syed’s COA application and DENIES as moot his

motion to proceed in forma pauperis.

ENTERED BY ORDER OF THE COURT

LA

" Deborah S. Hunt, Clerk
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE

NASHVILLE DIVISION
ZEESHAN SYED, )
)
Movant, )
)
. ) No. 3:17-cv-1019
) Judge Aleta A. Tranger
UNITED STATES OF AMERICA, )
)
Respondent. )

MENIORANDUM

The movant, Zeeshan Syed, a federal prisoner presently housed at FCI Oakdaié}i‘i in
Oakdale, Louisiana, brings this action pursuant to 28 U.S.C. § 2255 to set aside, vacaté__and
correct an allegedly illegal sentence imposed by another judge of this court on Decemi;fé"r 4,
2015. (Crim. Case. No. 3:11-cr-0083(1), ECF Nos. 1062, 1137).! Judgment was emeréa‘ on
December 7, 2015. (ECF No. 1064.) On July 10, 2017, the movant filed a pro se Motion under
28 U.S.C. § 2255 to Vacate, Set Aside,» or Correct Sentence (“Motion”) raising claims for
ineffective assistance of counsel. (ECF No. 1.) The respondent filed an opposition to:thel
movant’s Motion (ECF No. 9), and the movant filed a reply (ECF No. 17.). For the reasons ‘,set
forth herein, the court finds that an evidentiary hearing is not required and that the record
@tablish_es that the movant is not entitled to relief. |
1 BACKGROUND

On April 20, 2011, the movant was indicted and charged with one count of violaﬁqn of
21 US.C. § 846, conspiracy to distribute 5 kilograms or more of cocaine and 100 kilogréms or -

" more of marijuana. (ECF No. 45-1.) On October 31, 2012, a superseding indictment was filed,

1 All citations are to the record in Case No. 3:11-cr-0083(1), unless otherwise noted.
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charging the movant with the conspiracy count (Count One) and one count of violation of
18 U.S.C. § 1956(h), conspiracy to launder money (Count Two). (ECF No. 457-1.)

Prior to the plea hearing, the movant sent two letters to his counsel, Lawrence Arnkoff.
On August 4, 2012, the movant wrote to Mr. Arnkoff telling him that “people used to tell me all
the time that 1 am lucky. I just feel like trying my luck and 1 want you as my attorney to go
along with me.” (Case No. 3:17-cv-1019, ECF No. 17 at Page ID# 97.) Several months later, on
October 28, 2012, the movant wrote to Mr. Arnkoff stating, “I want to plead guilty in a manner
that you éan argue about quantity, leader role, everything on final sentencing.” (Id. at Page ID¥#
93,

On November 5, 2012, the movant entered into a plea agreement with the United States ‘
under the provisions of Fed. R. Crim. P. 11, ‘and, in conjunction therewith, submitted to the court
a petition to enter a guilty plea to Counts One and Two of the superseding indictment, which the
cowt accepted. (ECF No. 472) Iﬁ the plea agreement, the movant admitted to the facts
underlying the charges in the superseding indictment and agreed that the facts established his
guilt beyond a reasonable doubt. (/d. at Page ID## 2133-37.) He also acknowledged that he had
read the plea agréement, he had reviewed it with his attorney, he understood his rights with
respect to the superseding indictment, he understood the penalties associated with the crimes to
which he was pleading guilty and the applicable sentencing guidelines. (ECF No. 472 at Page
ID# 2147) He also acknowledged that he voluntarily agreed to enter the plea agreement. (Id.)

At the plea hearing, the movant testified that he read the recitation of facts set forth in the
plea agreement and that the facts stated therein were true. (ECF No. 1125 at Page ID# 7193.)
He also testified that the facts were accurate and that he had nothing to add. (J/d) Additionally,

the movant acknowledged that he understood the penalties associated with the charges to which

2
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he had agreed to plead guilty. (Id. at Page ID# 7182-85, 7187-89.) The movant testified that he
understood the terms of the plea agreement, that he had gone over the plea petition and plea
agreement with his attorney and that there was not any part of either the plea petition or plea
agreement that he did not understand. (/d. at Page ID# 7190-91.) The movant testified that he
had no questions about any part of the plea petition or plea agreement and that he understood the
rights he was giving up in entering the plea agreement. (/d. at Page ID## 7183-86, 7191.) The
movant also testified that his lawyer was not making him waive his rights and plead guilty, that
the decision to do so was his own decision, and that he made the decision freely with the benefit
of his lawyer’s advice. {Id. at Page 1D# 7193.)

Aﬁer the plea agreement was accepted by the court, a presentence report was prepared.'
The movant’s presentence report calculated his final adjusted offence level at 43 and his
Criminal History Category at Category 1, which placed the movant’s guideline range at life
imprisonment. (ECF 1137 at Page ID## 7305-06.)

Although the movant accepted the government’s plea agreement, he did not accept the
government’s offer regarding sentencing. The movant alleges that “a month before sentencing
[he] received a message to call his counsel and was informed about the offer of 180 months
which was given by the government on [the] condition [that the movant’s] counsel will not argue
or ask [for] anything less than that on sentencing.” (ECF No. 1 at Page ID# 4.) The movant
alleges that he asked Mr. Amkoff, to “see if you can get 168 months,” but learned that the
government was unwilling to agree to a sentence less than 180 months. (/d) The movant
alleges that, when he asked Mr. Amkoff what he should do, Mr. Arnkoff suggested that the
movant “gamble.” (Id) The movant alleges that Mr. Arnkoff told the movant that he would

argue that the movant should be sentenced to 144 months, that the government would seek 216

"
)
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months, and that “most likely [the] judge will meet us in the middle and sentence you to 180
months.” (Id.)

On December 4, 2015, the court held a sentencing hearing. Prior to the hearing, the
government filed a Motion for Downward Departure, as it had agreed to do, and requested that
the court impose a 216-month sentence. (/d. at Page ID## 7308-09.) At sentencing, the court
- agreed that a downwar'd departure was appropriate. (Id at 7310.) As such, the argument at the
hearing focused on determining the appropriate sentence for the movant. At the conclusion of
‘the hearing, the movant was sentenced to a 216-month term of imprisonment. (ECF No. 1137 at
Page ID# 7329.) Judgment was entered on November 20, 2015. (ECF No. 43.)

II. THE CURRENT MOTION

The movant asserts three ineffective assistance of counsel claims; (1) that trial counsel
was ineffective for failing to encourage him to accept the government’s offer to request a
sentence of 180 months if the movant’s counsel requested the same sentence; (2) that trial
counsel was ineffective for failing to advise the movant that pleading to the money laundering
count would increase his offense level by 2 levels under U.S.S.G § 2S1.1(b)(2)(B) and (3) that
trial counsel was ineffective for failing to object to the 2-level enhancement for possession of a
firearm under U.S.SB. § 2D1.1(b)(1). In its response, the government argues that the movant’s
counsel’s pefformance was not deficient, and, even if it was, the movant has not established
prejudice. In his reply, the movant reargues his claims,

111. STANDARD OF REVIEW

Federal prisoners must file any motion to vacate within ohe year of the date on which: (1)

the j‘udgment of conviction becomes final; (2) a governmental impediment to making the motion

is removed; (3) a right was initially recognized by the Supreme Court, if that right was newly

4
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recognized by the Supreme Court and made retroactively applicable to cases on collateral
review; or (4) the facts supporting the claim could have been discovered with due diligence. 28
U.S.C. § 2255(H)(1)-(4). To prevail upon a motion for habeas relief under 28 US.C. § 2255,
prisoners must allege that: (1) their conviction resulted from an error of constitutional
magnitude; (2) their sentence was imposed outside the statutory limits; or (3) an error of fact or
Jlaw occurred that was so fundamental as to render the entire proceedings invalid. Mallett v.
United States, 334 F.3d 491, 496-97 (6th Cir. 2003); see also Moss v. United States, 323 F.3d
445, 454 (6th Cir. 2003). Prisoners must sustain their allegations by a preponderance of the
evidence. See Pough v. United States, 442 F.3d 959, 964 (6th Cir. 2006); United States v.
Campbell, 224 F.Sup. 549, 553 (E.D. Ky. 2016).

The court should hold an evidentiary hearing in a Section 2255 proceeding where a
factual dispute arises, unless the petitioner’s allegations ““cannot be accepted as true because
they are contradicted by the record, inherently incredible, or [are] conclusions rather than
statements of fact.” ”” Ray v. United States, 721 F.3d 758, 761 (6th Cir. 2013)(quoting Arredondo
v. United States, 178 F.3d 778, 782 (6th Cir. 1999)). In addition, no hearing is required where
“the record conclusively shows that the petitioner is entitled to no relief.” Arredondo, 178 F.3d at
782 (quoting Blanton v. United States, 94 F.3d 227, 235 (6th Cir. 1996)). See also Fifer v. United
States, 660 F.App’x. 358, 359 (6th Cir. Aug. 22, 2016).

Having reviewed the pleadings, briefs and records filed in the movant’s underlying
criminal casé, as well as the pleadings, briefs and records filed in this case, the court finds that it
need not hold an evidentiary hearing in this case to resolve the movant’s claims. The record
conclusively establishes that the movant is not entitled to relief on his claims for the reasons set

forth herein.

5
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Iv.  DISCUSSION

A. Ineffective Assistance of Counsel: Legal Standard

In Strickland v. Washington, 466 U.S. 668, 687-88 (1984), the Supreme Court established
a two-prong test by which to evaluate claims of ineffective assistance of counsel. To establish a
claim of ineffective assistance of counsel, the petitioner must prove: (1) that counsel’s
performance fell below an objective standard of reasonableness; and (2) that counsel’s deficient
_performance prejudiced the defendant, resulting in an unreliable or fundamentally unfair
outcome. The two-part Strickland test applies to challenges to gL.lilty pleas based on ineffective
assistance of counsel. Hill v. Lockhart, 474 U.S. 52, 58 (1985). Regarding the ﬁ:rsf prong, the
court applies the same standard aﬂiculateé in Strickland for detennining'whethér counsel’s
performance fell below an objective standard of reasonableness. /d. In analyzing the prejudice
prong, the focus is on whether counsel’s constitutionally deficient performance affected the
outcome of the plea process. “[I]n order to satisfy the ‘prejudice’ requirement, the defendant
must show that there is a reasonable probability that, but for counsel’s errors, he would not have
pleaded gu.,ilty and would have insisted on going to trial.” Id. at 59.

1. Rejection of Government Offer

The movant argues that his trial counsel, Lawrence Arnkoff, should have encouraged him
to accept the government’s offer to recohlmend a 180-month sentence and should not have
suggested that he “gamble” on obtaining a shorter sentence. In support of this argument, the
movant cites to a letter written by Mr. Arnkoff on February 20, 2016, that states, in pertinent
part:

I was upset for weeks that I was not able to convince the Judge to give you a

lesser sentence. After he sentenced [two of the movant’s co-defendants, one who

received a life sentence and one who received a 20-year sentence], it became
more apparent that my perspective was generated more by hope than by reality.

6
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(Case No. 3:17-cv-1019, ECF No. 1 at Page ID# 26.) The movant suggests that the statement
“my perspective was generated more by hope than by reality” amounts to an admission by Mr.
Arnkoff that he told the movant to gamble on getting a better sentence than the government was
“offering. However, nothing in Mr. Amkoff’s statement establishes that he encouraged the
movant to gamble at sentencing. Rather, it suggests only that Mr. Arnkoff’s perspective on the
movant’s chances of obtaining a seatence less than 180 momhs. was based more on hope than
reality. Mr. Arnkoff’s statement sheds no light on the movant’s argument that it was Mr.
Amkoff who suggested that the movant “gamble” and reject the government’s offer of a 130-
month sentence. What is more, in an affidavit attached to the government’s response, Mr.
Amkoff, declares, in pertinent part, that:

1 believe a week or two prior to the sentencing hearing AUSA Brent Hannafan
agreed to make a sentencing recommendation to the Court for a 15-year sentence.
If Mr. Syed rejected the offer Mr. Hannafan was going to ask the Court to impose
an 18-year sentence. 1recall going to see Mr. Syed to discuss the offer because it
was a significant matter. 1 explained all the ramifications . of the offer very
m Rim. Mr. Syed was upset that other defendants in the case were
getting considerably less time. I always cautioned him that they had cooperated
from the outset, they did not have as much of a leadership role in the organization,
and most importantly they never obstructed justice by threatening to harm the
informant. I advised Mr. Syed if he wanted me to argue for a sentence less than
15 years we had a right under the plea agreement to do so. He seemed to be
fixated on receiving a sentence in the 10-12 year range. He very clearly told me
he wanted to gamble on getting a sentence lower than 15 years. 1 did not
encourage his decision and I reiterated the Court could impose a sentence of less
than 15 years, a sentence of 18 years as recommended by the Government or the
Judge could impose a sentence greater than 18 years. He alone chose to reject the
sentencing recommendation. In retrospect 1 am not sure the recommendation
would have mattered to Judge Haynes because the Government recommended a
15-year sentence for [a] co- defendant ... and Judge Haynes imposed a sentence
of 20 vears.

(Id. ECF No. 10-1 at Page ID# 55.) The court credits Mr. Arnkoff’s version of events in light of

the letters the movant sent to Mr. Arnkoff on August 4, 2012 and October 28, 2012 in which the

7
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movant explained to Mr. Amkoff that, he had always‘been told that he was lucky and that he felt
“like trying [his] luck and I want you as my attorney to go along with me,” (Casev No. 3:17-cv-
1019, ECF No. 17 at Page ID# 97) and that he wanted to “plead guilty in a manner'that you can
argue about quantity, leader role, everything on final sentencing” (Id. at Page ID# 93.) While the
Jetters were sent around the time of the plea hearing, they evidence the movant’s approach to his
case—that he wanted to try his luck. Additionally, the only way that Mr. Arnkoff could argue
about quantity, leader role and “everything” on ﬁnavl sentencing, was if the movant did not accept
the government’s o:FILer of a 180-month sentence recommendation in exchange for the movant not
arguing for a lighter sentence-for example, by arguing that there was insufficient evidence to
substamiate the quantity of drugs or that the movant was not a leader. As such, the court finds

that counsel did not advise the movant to reject the government’s offer and “gamble” on

obtaining a lighter sentence. ~

However, even if Mr. Arnkoff had been deficient in encouraging the movant to reject the

180-month offer, the movant has not established that he was prejudiced by Mr. Amkoff’s

allegedly deficient assistance. Where, as here, the movant alleges that trial counsel’s ineffective
assistance led him to reject the government’s offer of a lower sentence than was imposed by the
court, “the Strickland prejudice test requires a defendant to show a reasonable possibility that the
outcome of the plea process would have been different with competent advice. Miller v. United

States, 561 F.App’x. 485, 495-96 (2014).

In these circumstances a defendant must show that but for the ineffective advice
of counsel there is a reasonable probability that the plea offer would have been
presented to the court (i.e., that the defendant would have accepted the plea and
the prosecution would not have withdrawn it in light of intervening
circumstances), that the court would have accepted its terms, and that the
conviction or sentence, or both, under the offer’s terms would have been less
severe than under the judgment and sentence that in fact were imposed.

8
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Lafler v. Cooper, 566 U.S. 156, 16364 (2012).

The movant has not offered any evidence to suggest that he would have accepted the
covernment’s offer. Nor does he state that he would have accepted the government’s offer
anywhere in his briefing.? Moreover, even if the movant had accepted the government’s offer,
- the movant has failed to offer any evidence that the court would have accepted the 180-month
sentence. As was made plain during the sentencing hearing, the court believed that the movant’s
culpability was significant and was not comparable to the culpability of other co-defendants.
The court noted that, unlike some of his co-defendants who obtained lighter sentences, the
movant did not “just engage| ] in drugs.” (ECF No. 1137 at Page ID# 7321.) Additionally, the
court noted that those other defendants’ sentences reflected the fact that they were “not talking
about trying to kill somebody.” (Id. at 7318.) . Further, the coust stated:

[Tlhis is a very serious matter. This was a defendant who was, essentially, the

leader of the Middle Tennessee drug conspiracy. There were hundreds of kilos of

drugs that were being transported through the Middle District and elsewhere.

There was a significant money laundering scheme in connection with this. On top

of that there were threats to kill two witnesses, two critical witnesses in this case.

In addition, the Court is disturbed that, even the defendant acknowledges that the

government warned him about the discussion and threats about one witness, but

the discussion continued and, in fact, involved a second witness.

(ECF No. 1137 at Page ID# 7328.) Moreover, in rejecting counsel’s argument that the movant
should be sentenced to 10 to 12 years, a sentence closer to those of some of the movant’s co-
defendants, the court stated: “[I]t really wouldn’t reflect what he did.” (/d at Page ID# 7321.)
As such, the evidence before the court contradicts the movant’s argument that, if his counsel had
advised him to accept the 180-month sentence, the court would also have accepted it.

Accordingly, even if counsel had recommended that the movant reject the government’s

offer to recommend a 180-month sentence, the movant has not established that he was

2 Indeed, even in his briefing, the movant argues that, if everything had gone his way, he would
have been sentenced to 162 months. (Case No. 3:17-cv-1019, ECF No. 1 at Page ID# 11.)

9
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prejudiced. Consequently, the movant has not established that he is entitled to relief.?

2. Failure to Investigate and Inform on Money Laundering Enhancement

The movant argues that Mr. Arnkoff was ineffective for failing to explain to him that
pleading to the money laundering charge would result in a 2-level sentencing enhancemeﬁt under
U.S.S.G. Section 2S1.1(b)(2)(B). The government argues that, even if Mr. Arnkoff were
deficient, the movant was not prejudiced.

As noted above, to establish ineffective assistance of counsel, the movant must
demonstrate that counsel was deficient and that counsel’s deficiency was prejudicial. Strickland,
466 U.S. at 687-88. To show prejudice, the movant must establish that the cutcome of the plea
process would have been different with competent advice. See Miller, 561 F.App’x. at 495-96.

In his declaration, Mr. Amkoff expiaﬁns:

Regarding Mr. Syed’s claim he was not advised his guideline range would be
impacted by his guilty plea to the money laundering count I would say he has a
faulty recollection of events. Prior to the plea I went over the plea agreement with
him at length and explained the Government was requiring he plead to the money
laundering count as well as the conspiracy count in the Indictment. Based on my
experience, my research and my review of the significant amount of discovery .
provided by the Government, I was convinced the government could meet its
burden at a trial of proving Mr. Syed guilty of the offense. When reviewing the
PSR with Mr. Syed in preparation for sentencing I went over each page of the
PSR with him line-by-line and word-by-word. Judge Haynes always demanded
defense counsel conduct themselves in that manner and when Mr. Syed was asked
that question at sentencing he responded to the Judge he has gone over the PSR
with me in that manner. The PSR clearly reflected a 2 level increase and I
explained that to Mr. Syed. Since Mr. Syed’s guideline range was still at life with
or without the money laundering conviction I did not feel it was an issue that
required an inordinate amount of discussion.

(Case No. 3:17-cv-1019, ECF No. 10-1 at Page ID# 56.) Given the movant’s statements at this

3 It bears noting that, even where the government recommended a specific sentence, the court
was not likely to accept the recommendation if it did not believe that the sentence reflected the
defendant’s behavior. For example, as Mr. Arnkoff notes in his declaration, the government
recommended that the movant’s co-defendant, Juana Villareal, receive a 15-year sentence, but
the court imposed a 20-year sentence. (Case No. 3:17-cv-1019, ECF No. 10-1 at Page ID# 56.)

10
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change of plea hearing, which support Mr. Arnkoff’s version of events, the court finds that
counsel did not fail to advise him that he would be subject to a 2-level enhancement for pleading
guilty to money laundering. Nevertheless, even assuming that counsel’s performance was
ineffective, the movant must, but has failed to, establish prejudice.

The fnovant argues that his base offense level of 36 was increased 2 points for
obstruction of justice, 2 points for a firearm enhancement, 2 points for money laundering and 4
points for having a leadership role in the crime, resulting in an offense level of 46 points. The
movant argues that, if he had not pleaded guilty to the money laundering charge, his offense
level would have been 41, after taking off the 2-level enhancement for money laundering and
including the 3-point reduction for acceptance of responsibility. The movant notes that an
offense level of .41 results in a guidelines range of 324-405 months, rather than the life sentence
that the mc;vam faced. From this fact, the movant than argues that the court woxﬂd likely have
used the bottom of the sentencing range, 324 months, as a baseline and from that baseline would
have reduced his ‘sentence to 162 months in connection with the government’s request for a
down'ward departure. The movant’s argument is based entirely on conjecture about what the
government might have done and what the court might have done, if he had not pleaded guilty to
the money laundering charge. Such conjecture does not establish prejudice.

First, and most importantly, nowhére does the movant suggest that, if he had known that
the money laundering charge would have resulted in a 2-level enhancement, he would have
rejected the plea offer and insisted on going to trial. See Hill, 474 U.S. at 59. (noting that, “in
order to satisfy the ‘prejudice’ requirement, the defendant must show that there is a reasonable
probability that, but for counsel’s errors, he would not have pleaded guilty and would have

insisted on going to trial.”) On this basis alone, the movant’s claim of ineffective assistance of

1

Case 3:17-cv-01019 Document 19 Filed 05/22/18 Page 11 of 16 PagelD #: 110



- =
LB F
-
counsel must be rejected.

Second, there is no evidence to suggest that the plea process would have moved forward
unchanged, if the movant had not pleaded guilty to the money laundering charge, a basic
assumption of the movant’s argument. In his Motion, the movant notes that he was aware that
the plea agreement was grounded, at least in part, on his guilty plea to the money laundering
charge. The movant explains that, 1f he pleaded guilty to the money laundering charge, the
.govemment could then charge married co-defendants Villareal and Vela-Salinas with money
laundering, something the movant notes the government could not have done without the
movant’s plea. Under these circumstances, without the movant’s plea to money laundering, it is
likely that the plea process would have s;opped in its tracks, or at minimum, any plea agreement
would have been rather different than the plea .agsreemem that the parties eventually entered into.
Moreover, the evidence attached to the Motion also suggests that, without the movant’s plea to
money laundering, there would have been no plea agreement. See Case No. 3:17-cv-1019, ECF
No. 1 at Page ID# 19 (Assistant United States Attorney Hanafan stating, “I planned (and still
plan) to seek a superseding indictment which will charge [the movant] with money laundering.
As we discussed, I would expect he will plead to that count as well as part of our agreement.”); -
see also id at Page ID# 20 (AUSA Hanafan explaining that, “[b]ased on our discussions and my
expectation that he would plead to the pending conspiracy charge and impending money
laundering charge, I had not planned to seek any additional charges against Mr. Syed.”)

Third, while “[a] criminal defendant has a right to expect at least that his attorney will . . .
explain the sentencing exposure the defendant will face as a consequence of exercising each of
the options available” Smith v. United States, 348 F.3d 545, 553, an erroneous sentencing

guideline prediction does not, by itself, justify setting aside a guilty plea, United States v. Hicks,

et e e e, R

12
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4 F.3d 1358, 1363 n.3 (6th Cir. 1993) (citing Z}nz'ted States v. Stephens, 906 F.2d 251, 254 (6th
Cit. 1990).) For example, in Thompson v. United States, the Sixth Circuit held that the deistrict
court erred in not holding an evidentiary hearing regarding the movant’s ineffective-assistance-
in-plea-negotiations claim, ‘where counsel failed to advise the movant that a dispute regarding
shots fired during a police chase could result in a significant enhancement of the movant’s
guideline estimate.* Thompson, No. 16-6331, 2018 WL 1517190, at *4 (6th Cir. Mar. 28, 2018).
By contrast, in Moore v. United States, 676 F.App’x 383, 385-87 (6th Cir. Jan. 13, 2017), the
court held that the movant had failed to establish prejudice where he alleged that counsel failed
to accurately inform him of his minimum and maximum sentence, which were 5 and 40 years,
instead of 10 years and life as counsel had advised the movant. Id. The court found that counsel
was not ineffective where there was no reason to believe that the movant would have rejected the
plea offer of 140 months, if the movant had known that his sentencing exposure was 40 years
instead of life. /d at 386. Here, the movant complains that his counsel failed to give him fully
accurate sentencing information, but like in Moore, the information allegedly omitted had no
meaningful impact on the reasonableness of his decision to plead guilty.

Moreover, at both the plea and sentencing hearing, the court explained the guideline

4 The Sixth Circuit noted that:

McAfee [the movant’s counsel] failed to recognize the extent to which the
potential adjustment for shots fired at an officer could result in a substantial
offense-level increase. In addition, aithough McAfee advised Thompson that he
could face a longer sentence if he engaged in a credibility contest with the
pursuing officer over how he aimed the rifle when the shots were fired, he did not
anticipate the loss of credit for acceptance of responsibility. Further, McAfee
erroneously estimated that Thompson’s past misconduct placed him in criminal
history category 1 rather than II1. These three errors substantially account for the
difference between the estimated guidelines range and the range arrived at by the
district court.

Thompson, 2018 WL 1517190, at *4, n.3.
13
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range to which the movant was subject. At sentencing, the following colloquy took place:

COURT: Did you receive the Pre-Sentence Report prepared on May 9, 2013, and
revised on September 21 of 2015, the document I'm holding up?

THE DEFENDANT: Yes, sir.

THE COURT: Did you go over this document with your lawyer?
THE DEFENDANT: Yes, sir.

THE COURT: Page for page?

THE DEFENDANT: Yes, sir.

THE COURT: Line for line?

THE DEFENDANT: Yes, sir.

THE COURT: After doing that, is there any part of this document you do not
understand?

THE DEFENDANT: I understand.
THE COURT: Any part of this document you have any questions about?
THE DEFENDANT: No, sir.

THE COURT: Any part of this document that you feel you need the Court to
explain any further?

THE DEFENDANT: No, sir.

(ECF No. 1137 at Page ID## 7304-05.) The above colloquy establishes that the movant had
received and gone over the PSIR with his counsel (as counsel stated in his declaration) and knew
at that time that his guideline range included a 2-level enhancement for money laundering and
would resulf in a maximum sentence of life. Additiohally, the movant was rfapea'tedly advised by
his counsel that the court, and not the guidelines, would ultimately decide the movant’s sentence.
(See Case No. 17-cv-1019, ECF No. 1 at Page 1D #21 (letter from counsel advising the movant,

“to stop worrying about your guidelines. They are what they are but they are not mandatory.

14
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We are going to show Judge Haynes they are significantly overstated in your case™); Id. at Page
ID# 25 (letter from counsel advising that “the Judge still has the ability to give you a sentence
below the statutory mandatory minimums”).

Finally, it is worth noting that, even if the movant had not been subject to the 2-level
enhancement for money laundering, and had fallen within the guideline range that he argues
would have applied to him—324-405 months—the movant was sentenced significantly below
that range.

Based on the foregoing the movant has failed to establish his entitlement to relief.

3

3. Failure to Object to Firearm Enhancement

The movant argues that Mr. Amkoff failed to argue at the sen.tehcing hearing that there
were insufficient facts to support a 2-level firearm enhancement. Specifically, the movant argues
that his sentence would have been significantly lower without the firearm: enhancement and that
the evidence did not support such an enhancement, so his counsel should have argued at
sentencing that the firearm enhancement was improper.

In his declaration, Mr. Arnkoff states:

Mr. Syed’s claim that I mistakenly failed to object to the 2 level firearm .
enhancement in the PSR is not supported by the evidence in this case. As
previously mentioned I went over the PSR with him and addressed every issue
including the firearm issues. I explained to him that the wiretaps revealed
conversations between Mr. Syed and co-defendants about firearms; he was
carrying a firearm when he was arrested, and I believe there was video
surveillance that also confirmed firearm possession. Mr. Syed had difficulty
comprehending that having a permit to carry a firearm did not exculpate him from
this enhancement. The state of facts in the plea agreement, which the Probation
Department relies on in preparing the PSR, clearly mentions the wiretap
conversations with co-defendant about firearms. Mr. Syed heard the statement of
facts presented at his change of plea hearing and when asked by Judge Haynes if
they were true and accurate he responded that they were.

(Case No. 3:17-cv-1019, ECF No. 10-1 at Page ID# 56.) The movant fails to offer any evidence

-
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to contradict Mr. Arnkoff’s declaration. Moreover, the movant does not suggest that he would
_ have rejected the plea agreement and would have insisted on going to trial if he had known that
there were insufficient facts to support the firearm enhancement. Hifl, 474 U.S. at 59.

Even if Mr. Arnkoff failed to fully investigate the firearm enhancement before
recommending that the movant accept the enhancement as part of the plea agreement, the
movant did not object to, and affirmatively adopted, the Government’s recitation of facts
contained in the plea agreement that established the firearm enhancement. He agreed that the
facts set forth in the plea agreement were true and accurate and that he had nothing to add. (ECF
No. 1125 at Page ID## 7190-93)° Having admitted in open court that the facts underlying his
conviction were true and accﬁmte, the movant cannot now repudiate these admissions. See
Brady v. United States, 397 U.S. 742, 757, 90 S. Ct. 1463, 1474, 25 L. Ed. 2d 747 :(i970)
(holding that “[w]e find no requirement in the Constitution that a defendant must be permitted to
disown his solemn admissions in open court that he committed the act with which he is charged
simply because it later developé that the State would have had a weaker case than the defendant
had thought. . . ) As such, Mr. Amkoff cannot have been deficient for failing to argue at the
plea hearing that there was an insufficient factual basis for the firearm enhancement.

V. CONCLUSION

For the reasons set forth herein, the § 2255 motion will be denied. An appropriate order
will enter.

ENTER this 22" day of May 20138.

%/x ZV"7‘”'f‘

ALETA A. TRAUGER &
UNITED STATES DISTRICT JUDGE

3 The court does not quote from the plea hearing because the transcript to that hearing remains
under seal.
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE

NASHVILLE DIVISION

ZEESHAN SYED, )
)
Movant, )

) No.3:17-¢v-01019

V. )  Judge Trauger

, )
UNITED STATES OF AMERICA, )
)
Respondent. )

- ORDER AND MEMORANDUM

Pending before the Court is a motion to recoﬁsider under Rulé 60(5) (Docket No. 21)
filed by Zeeshan Syed, to which Respondent has responded in opposition (Docket No. 24).

L Background |

The movant, Zeeshan Syed, a federal prisoner presently housed at FCI Oakdale Il in
Oakdale, Louisiana, filed this action pursuant to 28 U.S.C. § 2255 to set aside, vacate and corréct
an allegedly illegal sentence imposed by another judge of this court on December 4, 2015. (Crim.
Case. No. 3:11-cr-0083(1), Docket Nos. 1062, 1137). By order and accompanying
memorandum entered on May 22, 2018, the couft denied Syed’s motion and dismissed this
action. (Docket Nos. 19 and 20).

Petitioner has now filed a “Motion to Reconsider Rule 60(b),” which the court construes
as a motion for relief from judgment under Federal Rule of Civil Procedure 60(b). (Docket No.
21). Petitioner contends that, in the court’s memorandum enfered on May 22, 2018, the court
“reached a decision based on mistaken, inaccurate and inadvertent facts.” (/d. at 1). In

response, Respondent contends that Petitioner’s motion must be denied “[f]or the reasons

1 -
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described in the United States’ Response to Movant’s Section 2255 Motion, and as described in
this Court’s Order denying that Motion . . . .” (Docket No. 24 at 1).
I Analysis
Rule 60(b) of the Federal Rules of Civil Procedure provides as follows:

On motion and just terms, the court may relieve a party or its legal

representative from a final judgment, order, or proceeding for the

following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;

(2) newly discovered evidence that, with reasonable diligence,

could not have been discovered in time to move for a new trial

under Rule 59(b);

(3) fraud (whether previously called intrinsic or extrinsic),
misrepresentation, or misconduct by an opposing party;

(4) the judgment is void;

(5) the judgment has been satisfied, released, or discharged; it is
based on an earlier judgment that has been reversed or vacated; or
applying it prospectively is no longer equitable; or

(6) any other reason that justifies relief.

Fed. R. Civ. P. 60(b). Rule 60(b) applies in a federal habeas corpus action under 28 U.S.C. §

2254 as long as “[it is] not inconsistent with applicable federal statutory provisions and rules.”

Gonzalez v. Crosby, 545 U.S. 524, 529 (2005) (citations and footnote omitted). “[T]he party
seeking relief under Rule 60(b) bears the burden of establishing the grounds for such relief by

clear and convincing evidence. ” Sataym Computer Servs., Ltd. v. Venture Global Eng’g. LLC,

323 F. App’x 421, 427 (6" Cir. 2009).
A party seeking relief under any subsection of Rule 60(b) must show that he or she filed
his or her motion “within a reasonable time—and for reasons (1), (2), and- (3) no more than a

year after the entry of the judgment or order or the date of the proceeding.” Fed. R. Civ. P.

2

Case 3:17-cv-01019 Document 28 Filed 08/08/18 Page 2 of 8 PagelD #: 144



LiHe7

60(c)(1). “A reasonable time depends on the factual circumstances of each casc, and a moving

party must articulate a reasonable basis for delay.” Tyler v. Anderson, 749 F.3d 499, 510 (6th

Cir. 2014) (citations omitted).

Here, the movant’s timely filed motion seeks Rule 60(b) relief on the grounds that the
court
“reached a decision based on mistaken, inaccurate and inadvertent facts.” (Docket No. 21 at 1).
This argument clearly falls under Rule 60(b)(1). However, even though the movant alleges that

the movant has not shown that

2

the court relied on “mistaken, inaccurate and inadvertent facts,
the court’s prior decision was premised on mistaken or inaccurate information..

The movant’s Rule 60(b)(1) motion urges that the court relied on “mistaken, inaccurate
and inadvertent facts” in rejecting the movant’s ineffective assistance of counsel claims based on
defense counsel enticing the movant to reject the government’s G'ffér'and defense counsel’s
failure to investigate and inform the movant of the money laundefing enhancement. With
respect to the former, the movant contends that the court “erroneously” credits defense counsel’s
testimony instead of believing the movant. (Docket No. 21 at 1-2). Indeed, in analyzing the
1_novant’s ineffective assistance of counsel claim regarding the rejection of the govermﬁent’s plea
offer, the court credited defense counsel Arnkoff’s version of events in light of the letters the
Vmovant sent to Arnkoff on August 4, 2012 and October 28, 2012, in which the movant explained
to Arnkoff that he had always been told that he was lucky and he felt “like trying [his] ]ucl\< and 1
want you as my attorney to go along with me” (Docket No. 19 at 7) {quoting Case No. 3:17-cv-
1019, Docket No. 17 at 17) and that he wanted to “plead guilty in a manner that you can argue
about quantity, leader role, everything on final sentencing.” (/d. at 13).  As the court explained

then, the movant’s letters evidenced his approach to his case — that he wanted to try his fuck. In

"
b
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addition, the only way that Arnkoff could argue about quantity, leader role, and “everything” on
final sentencing was if the movant did not accept the government’s offer of a 180-month
sentence recommendation in exchange for the movant not arguing for a lighter sentence. The
court ‘;herefore determined that counsel did not advise the movant to reject the government’s
offer and “gamble” on obtaining a lighter sentence. The court further determined that, even if
Arnkoff had been deficient in encouraging the movant to reject the 180-month offer, the movant
had not established that he was prejudiced by Arnkoff’s allegedly deficient assistance for several
reasons, including there was no evidence that movant would have accepted the government’s
foer and there was no evidence that the court would have accepted the 180-month sentence.
Instead, there was evidence that the court would have rejected the sentence an; imposed a
greater sentence. (Docket No. 19 at 8-9).

With respect to the movant’s contention that the court relied on “mistaken, inaccurate and
inadvertent facts” in addressing the movant’s ineffective assistance of counsel claim based on
defense counsel’s failure to investigate and inform the movant of the 2-level money laundering
enhancement, the movant posits that the court misunderstood the movant’s argument. (Docket
No. 27 at 2). According to the movant, he is not compléining about defense counsel’s failure to
object to a 2-level enhancement for money laundering; rather, he is complaining about defense
counsel’s “failure to explain the pertinent direct consequences stemming from it.” (/d.) The
movant also points out that the money laundering enhancement “was contrary to the parties|']
mutual agreement.” (Jd. at 4). In assessing this claim and specifically relying on the movant’s
statements at the change of plea hearing, the court again credited defense counsel’s version of the
events and found that counsel did not fail to advise the movant that he would be subject to a 2-

level enhancement for pleading guilty to money laundering. (Docket No. 19 at 10-11).

4

Case 3:17-cv-01019 Document 28 Filed 08/08/18 Page 4 of 8 PagelD #: 146



Lo/ 2

The court went on to conclude that, even if defense counsel’s performance was
constitutionally deficient as the movant alleges, the movant still failed to establish prejudice.
The court recounted the movant’s specific argument about what the government might have done
and what the court might have done if the movant had not pleaded guilty to the money
laundering charge. In the end, however, the court explained that the movant’s argument was
based entirely on conjecture, which does not establish prejudice. (Id. at 11). Further, the court

known the money laundering charge

noted that the movant h'ad never suggested that, if he had

would have resulted in a 2-level enhancement, he would have rejected the plea offer and insisted

—

on \going to lriell;_wgd.) Indeed, in his instant motion, the movant does not so allege.
Additionally, the court pointed out that there was no evidence that plea procéss would have
moved forward unchanged if the movant had not pleaded guilty to tvhe money laundering charge;
‘in fact, it seemed likely that the plea process would have ended and there would have been no
plea agreement. (Id. at 12). Finally, the court noted that, even if the movant had not been
subject' to the 2—level.enhancement for money laundering, and had fallen within the guideline

range that he argues in his federal habeas petition would have applied to him—324 to 405

months—the movant was sentenced significantly below that range. (/d. at 15).

The court has reviewed the challenged order and memorandum and is .convinced that it -

reasonably credited defense counsel’s testimony, thoroughty addressed each argument presented
by the movant, aﬁd correctly applied the relevant procedural rules and substantive Jlaw in denying
the movant’s § 2255 motion on the grounds of ineffective assistance of counsel. The court finds
that the movant has not demonstrated tbat he is entitled to relief under Rule 60(b)(1).

To ‘the extent the movant seeks feliefunder Rule 60(b)(6) based on “any other reason that

justifies relief,” the movant faces an exceedingly high burden. Even stricter standards routinely

5
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are applied to motions under subsection (6) of Rule 60(b) than to motions madc undcr other
provisions of the rule. Indeed, relief under Rule 60(b)(6) is warranted “only in exceptional or
extraordinary circumstances.” Franklin v. Jenkins, 839 F.3d 465, 472 (6th Cir. 2016). Rule
60(b)(6) requires the moving party to demonstrate “(1) lack of prejudice to the non-moving
party; (2) a meritorious defense; and (3) lack of culpability for the adverse judgment.” Travelers
Cas. & Sur. Co. of Am. v. JO.A. Constr. Co., Inc., 479 Fed. App’x 684, 693 (6th Cir. 2012)
(citing Export-Import Bank of U.S. v. Advanced Polymer Scis., Inc., 604 F.3d 242, 247 (6th Cir.
2010)). |

“Courts . . . must apply subsection (b)(6) only as a means to achieve substantial justice
when something more than one of the grounds contained in Rule 60(b)’s first five clauses ié
present.” Ford Motor Co. v. Mustangs Unlimited, Inc., 487 F.3d 465, 468 (6‘h Cir. 2007). “Thé
‘something more’ . . . must include unusual and extreme situations where principles of equity
mandate relief.” Id “Such relief [relief under Rule 60(b)(6)] will rarely occur in the habeas
context.” Gonzalez, 545 U.S. at 535.

The movant’s arguments advanced in his motion fail to constitute “extraordinary
circumstances” which would entitle him to relief under Rule 60(b)(6). Rule 60(b) is not intended
to allow relief from judgment merely because a petitioner is unhappy with the outcome. Jinks v.

Allied Signal. Inc., 250 F.3d 381, 385 (6th Cir. 2001) | Petitioner’s motion fares no better if

construed under subsection (6) of Rule 60(b) instead of Rule 60(b)(1).
Y.  Conclusion

Zeeshan Syed’s motion for relief from judgment (Docket No. 22) therefore is DENIED.
Because reasonable jurists would agree that the movant is not entitled to relief pursuant to Rule

60(b) under these circumstances, the Court DENIES a certificate of appealability (COA) from

6
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this Order. See United States v. Ha;;din, 481 F.3d 924, 925 (6th Cir. 2007) (holding that a
certificate of appealability is required before an appeal of the denial of Rule 60(b) motion can be
heard).‘ The movant may still seek a COA directly from the Sixth Circuit Court of Appeals. Rule
11(a), Rules Gov’g § 2254 Cases.

Finally, the court notes that, after filing his Rule 60(b) motion, the movant filed a Notice
of Appeal (Docket No. 22) and an application to proceed as a pauper on appeal (Docket No. 23).

| To prosecute a civil appeal, a plaintiff must file a timely notice of appeal accompanied by
either the full appellate filing fee or an application to proceed in forma pauperis in lieu thereof.
28 U.S.C. § 1915(a)(1). However, in the court’s order of May 22, 2018, the court held: “Should
the movant give timely notice of an appeal from this order and the accompanying Memorandum,
such notice shall be treated 'as an application for a certificate of appealability, 28 U.S.C. §
2253(c), which will not issue because the movant has failed to make a substantial showing of the
denial of a constitutional right.” (Docket No. 20 at 1). | Consequently, the movant is not certified
to p(xrsue an appeal in forma pauperis, 28 U.S.C. § 1915(a)(3); Coppedge v. United States, 369
U.S. 438, 444-46 (1962), and his application (Dbcket No. 23) is hereby DENIED.

The movant is hereby GRANTED 28 days within which to submit the required appellate
filing fee of five hundred and five dollars ($505.00). The movant is forewarned that failure to
pay the required filing fee may result in the dismissal of his appeal.

An extension of time to pay the appellate filing fee may be requested from this court if
filed within 28 days from the date the movant receives this order. Flovd v. United States Postal
Service, 105 F.3d 274, 279 (6th Cir. 1997), superceded on other grounds by Rule 24, Fed. R.

App. P..

7
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Despite a district court’s certification that an appeal would not be taken in good faith, a
litigant may seek leave to proceed in forma pauperis directly in the Sixth Circuit Court of
Appeals. See Fed. R. App. P. 24(a)(5); Owen v. Keeling, 461 F.3d 763, 774-75 (6th Cir. 2006).

The Clerk is directed to forward a copy of this order to the Clerk of Court for the Sixth
Circuit Court of Appeals.

It is so ORDERED.

Aleta A. Trauger (
United States District Jidge

8
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No. 18-5710 F"..ED

Jan 16, 2019
UNITED STATES COURT OF APPEALS DEBORAH S. HUNT. Clerk

FOR THE SIXTH CIRCUIT

ZEESHAN KHALID SYED,
Petitioner-Appellant,
v.

UNITED STATES OF AMERICA,

o
oy
O
m
I

Respondent-Appellee.

Before: NORRIS, SUTTON, and COOK, Circuit Judges.

Zeeshan Khali.d Syed, a federal prisoner, petitions the court to rehear en banc its order
denying him a certificate of appealability. The petition has been referred to this panel, on which
the original deciding judge does not sit, for an initial determination on the merits of the petition for
rehearing. Upon careful consideration, this panel concludes that the original deciding judge did -
not misépprehend or overlook any point of law or fact in issuing the ordef, and, accordingly,
declines to rehear the matter. Fed. R. App. P. 40(a).

The Clerk shall now refer the matter to all of the active members of the court for further

proceedings on the suggestion for €n banc rehearing.

ENTERED BY ORDER OF THE COURT

Ao

Deborah S. Hunt, Clerk




No. 18-5710 - FILED
) Feb 01,2019
UNITED STATES COURT OF APPEALS | DEBORAH S. HUNT. Clerk
FOR THE SIXTH CIRCUIT | ' ’

ZEESHAN KHALID SYED, )
‘ )
Petitioner-Appellant, )
B )

V. ) ORDER
)
UNITED STATES OF AMERICA, )

. | ) |

~ Respondent-Appeliee.

Before: NORRIS, SUTTON, and COOK, Circuit Judges.

Zeeshan Khalid Syed petitions for rehearing en banc of this court's order entered on
November 5, 2018, denying his application for a certificate of appealability. The petition was
initially referred to this panel on which the original deciding judge does ndt éit. After review of the
petition, this panel issued an order announcing its conclusion that the original application was
properly denied. The petition was then circulated to all active members of the court, none of
whom requested a vote on the suggestion for an en banc rehearing. Pursuant to established court

procedures, the panel now denies‘the peijtion for rehearing en banc.

ENTERED BY ORDER OF THE COURT

il LA

Deborah S. Hunt, Clerk




- Additional material
from this filing is
available in the

Clerk’s Office.



