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MOTION FOR LEAVE TO FILE
~ PETITION FOR REHEARING
(SUPREME COURT RULE 44.2)

RELIEF SOUGHT

Santosh Ram, Petitioner, proceeding pro, se, moves for leave to file
the attached petition for rehearing, of this court's order dated June 17,

2019 denying the petitioanqr‘writwof certioarari.

GROUNDS FOR RELIEF

Petltloner should be granted perm1331on to flle the attached petltlon
for rehearlng more than 25 days after thls court s declslon of June 17, 2019

because.

! [ B B A

(1) The decision of the court was made on June 17, 2019, but Clerk of this

- Court never mailed any copy of the court's decdision to Petitioner. Petitioner  *

sent a letter dated July 26, 2019 to clerk of this court requesting a copy
of the'Memorandum%’ prepared by court clerks to be. submitted to Justices for
review in order to decide if writ of certiorari should be granted. Clerk's

Office received that letter on August 06, 2019.

(2) Mr. Michael Duggan from Clerk's Office responded to Petitioner's letter
and told him that his Petition for Writ of Certiorari was denied on June 17,

2019. Petitioner received that letter from Clerk's Office on August 13, 2019.

(3) Petitioner had been requesting Government to return his passport so that
he can show his innocence in the court and sent multiple motions but Govern-
ment never returned Petitioner's passport. Finally district court ordered

Government on August 22, 2019 to return Petitioner's passport which is a new
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evidence to show Petitioner's innocence.

(4) The Petition raises crucial’ matters and lower courts have bypassed this
court's well established precedents and constltutlonal protections afforded to

"Petitioner from United Statestonstitution when lower courts denied his 28 USC

§2255 motion for post conviction relief.

(5) The court may extend or*shorten tﬁeifime for filing of Petitions for
rehearing ... and ‘sometimes the strict application of the Rules is not’
applied "in the interest of'justice". See e.g. United States v. Ohio Power
Co., 353 U.S. 98, 99 (1957)° (per curlam) (untlmely petition for rehearing

BRI
PRI

granted).
(6) The petition and this motion were prepared with the greatest speed
possible for Petitiener; and petition ﬁpuldvbe within 25 daysrlimitffrom

receiving the notification of denial on August 13, 2019.

 CONCLUSION .

‘For all of the reasons stated, Petitioner respectfully reqﬁestS‘that

court allow the filing of ‘the proposed petition. -

- Respectfully Submitted,

Date: 09/64/“2019 R - ‘f\—%h#\&""
" ‘Santosh Ram # 11361-010 |
Great Plains Correctlonal Fac111ty
P.0. Box 400 ‘
" Hinton, OK 73047
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No._ 18-9255

SANTOSH RAM
Petitioner
Vs

UirTED ‘STatis 6F mMERIGH

Re spondantl :

T o PETITION FOR WRIT -OF GERTIORART
' .10 TEIE UNITED STATES COURT OF- APPEALS i
' - 'FOR THE EIGHTH CIRCUIT |

- PETITION -FOR. REHEARING

Santosh Ram # 11361-010 N
Great Plains Correctional Fac111ty ‘
" P.0. Box 400 '
Hinton, OK 73047 -



PETITION. FOR REHEARING
(SUPREME COURT RULE 44.2)

Appellant presents its petition for a rehearing of the above-entitled

cause, and, in support of it, respeétfﬂlly presents following claims:

Rule 44.2 permits to raise substantial grounds based on intervening
circumstances of a substantial or controlling effect or to other substantial

grounds not previously raised.

(I) Whether it was debatable that Petitioner was entitled to relief pursuant
to §2255 motion where Government denied to provide Petitioner -with his
passport that would have been attached as evidence to support his claim of
~ actual innocence,:and whether court; denying the §2255 motion without the
evidence to strengthen the claim of innocence was in error, is debatable,
and Certificate of Appealability should have: been granted?. :
Petitioner had filed many motions requesting his passport along with
other documents. ‘For example Docket No. 78, filed on 01/08/2016, requesting for
passport, Docket:No. 102, Reconsideration for Request of Documents, filed in
2016, Docket No. 133, copy of passport, Docket No. 137, reconsideration for
copy of passport. Petitioner would have attached his passport in his §2255 - -
motion to strengthen his claim of actaul innocence. The Government knew that
providing Petitioner with his pésspoft to support his claim would damage their
case. The Government has no iegitimate reasons of why government could not
provide the passport to Petitioner to prove that he was innocent of the charges
against him.bTo make sense and even to show this court that the government would
have been.in hard position if government would have provided the passport.
Government even failed to. provide- 3 copy,ofvthe passport when Petitioner only
requested the copy of the passport not the actaul passport. Now the question to
this court apart from the claims alleged by Petitioner, what else could be the

reason of the government refusing to provide Petitioner with his passport, if

it is not the same reaseon stated by Petitioner.

20f 9



The; Charging Information:("Information') stated that

"Between or or about September of 2009 and. continuing to on or about
IOctober of 2011 in the Western District of Arkansas, ... did knowingly
recelved See Informatlon in Exh1b1t [A]

But the troubllng issue here is that how could Pet1oner 'receive' when he was

[

not in Arkansas or in Unlted States The beglnnlng of the alleged crime in the
Informatlon really cleared Petltloner because in September of 2009 Pet1t1oner
was in Indla Petltloner went back to Ind1a in February 2009 and came back to
USA in July 2010 in Lake Forest CA and hlS passport is proof of these facts,
and this is proof of showing that the Petltloner could not have commltted the
crime and/or he could not haveé beéeén in two different continents at the same<:-
time. Petitionmer duing July 2010 - November, 2010, was living'in Lake Forest,
California, he ‘moved to Arkansas- 1ate November/December of 2010. This even
raised the question of whether the conmviction rested upon any evidence at all.
If government believed that alleged crime was commi tted from-Septemberz2bO9,'
then government needed to do more investigation and evidence may had point to-
someone- else; -because ‘during the alleged timeframe Petitioner was not even near
Arkarisas.

| As herevln‘present case, the date on passport shows that Petltloner was
in Indla and government s "Informatlon charge accus31ng Pet1t1oner ofzcomm1t-
ing the crime whlle in Western Dlstrlct of Arkansas So denylng Petltloner his
passport that was beneflc1al to him in maklng a strong claim that is to deprive
Petltloner, Justlce And, Justlce demands Pet1t1oner be glven full and fair

opportunlty to present hlS clalm. In Napue v. Illln01s, 360 U.S. 264 (1959),

the controlllng pr1nc1ple was sald to be that the Unlted States Supreme Court

*

has a duty to make 1ts own 1ndependent examlnatlon of the full record when
federal constltutlon deprlvatlons are alleged So as here, 1nstead of Petltlon-

er 1n31st1ng of ev1dent1ary hearlng, Petltloner now statlng that since the

30f 9



court has now ordered the government to return the passport to Petitioner, see
Court Order in Exhibit [B], evidentiary hearing is unnecessary for the follow-
ing reasons,’ thé facts necessary for th1s court to apply ‘the law to and issue
a rullng vacat1ng the sentence and conv1ct10n are fully before the court in the
record presented Therefore Pet1t10ner respectfully suggests there is ‘no need
for further delay. And the unnecessary and wasteful expendlture of Jud1c1al
resources and attorney tlme ankakdxmg in holdlng an ev1dent1ary hear1ng would
yield nothlng of substance that is not already in the record and has been

i

argued time and again in the lover court |

Since this court has duty .to act independently and examine the record
under Napue v.. Illinois, it would be'miscarriagelof{justice-to allow further
delay in this case.‘ The COA should have been granted on the basis that,
whether Petitioner .stated a claim of ineffective assistance of counsel based.on
his allegations that counselyfailure.to~advise him. factual basis of the crime
include:}-the statute and only advised him to agree to.a non adyantageous plea
agreement‘stipulatinguthat he had committed the“crime.fromVSeptember,2009, -
where the facts and evidence of the case does not support it. The emphasis on

actual innocence’ allows the reviewing trlbunal also to con51der the probative
force of relevant ev1dence that was elther excluded or unavallable at-tr1al
Schlup v. Delo 115 S Ct. 851 867 (1995) To establ1sh actual 1nnocemce,
Petitioner must demonstrate that "in llght of all the ev1dence, 1t 1s more
11kely than not no reasonable Juror would have conv1cted h1m Id. at 867. As
here, the date in the passport puts Petltloner in dlfferent contlnent/country
India, and th1s should have ‘been enough to overnturn hlS conv1ct10n. All the
ev1dence was not before d1str1ct court but thlS passport and 1nformat1on as a
evidence do shed llght on Pet1t10ner s 1nnocence. Passport do quallfy as new

evidence because 1t was not awallable to Pet1t10ner at the tlme he pleaded

guilty and dur1ng §2255 motion proceedlngs
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Trial Counsel's performance with respect to the only ""Reasonable and Availa-:
ble Defense Strategy' was unreasonably deficient:

Thls case falls w1th1n the perlmeters of the de01s1on of th1s court in
Hlnton V. Alabama‘ 571 U S 263 (2014) Whlle there are typlcally many ways
reasonably effectlve counsel mlght de01de to defend a case, thls case belong
to a seperate category of cr1m1nal cases where the government ev1dence of guilt
relles entlrely on sc1ent1f1cxev1dences. Harrlngton v. thcher 131 S Ct.

770, 788 (2011)("Cr1m1na1 cases w1ll arise where the only reasonable and
avallable defense strategy requ1res consultatlon with experts or 1ntroductton
of expert ev1dences whether pretr1a1 at frlal or both") There is no dispute
in thls case that the only reasonable and avallable defense strategy

requ1red the a831stance of competent Internet expert.

. From February 2009 to July 2010, it makes 17 months, Petitioner being
in.India;iAnymgompetenf~att0rney;WOUld;haYe‘liSten to his client when his = .-
client directed her to pursue this line of defense. Counsel was in position-
to request the passport from the‘government, whereby 17 months to any competent
attorney would have alerted her, and raised the question of how did her cleint
"committ the crime when the passport shows he was in India". Since this crime
was involving Internet, any competent attorney should have hired an Internet
expert. Petitioner on his own basic research he has come across an Application
"APP'" that people out there are using to connect their internet IP addresses

and use someone else IP address.

How it works? A;person downloads the APP on his computer, once down-
loaded, he just turns it on, and it will give thousands of IP address, some
around USA in different States and some around the world. In just by a click
he will choose the IP address,  the one that he want to use, and it will hide

his IP address and will be using selected IP address without knowledge or

permission of the actual user of the:IP-address as long as actual owner is

50f 9



online,. and other user can store and access files dlrectly on hacked IP as well.

One of such application is called "Hlde My Ass .

5

The t1meframe is one-year, flve months i. et 17 months Petltloner is
not in Unlted States Thls 17 months that Petltloner is not in Un1ted States
is enough to overturn thlS case and Petltloner is praylng to thls court to
.'act and do the rlght thlng There is no dlspute that Petltloner could not
have been conv1cted for rece1v1ng chlld pornography , but for the def1c1ent
performance of the attorney who falled to 1nvest1gate‘the case and pursue
the line of defense that he was dlrected by hlS cllent If counsel would have
adequately adv1sed Petltloner on defense to the charge and h1red expert to
examine and analyze, Internet IP adress to show that 1t was hacked Petltloner
would not have pleaded gullty, 1nstead he would have 1n81sted on going to
trial,'whereby, the 17 months' that-puts Petitioner in India while ‘the crime
had already occured, this would have been enotgh to créate reasonable doubts

ST

in grand.:jury's mind. -~



'(I1) Whether guilty plea to the Information was null and void where Indictment
was cause of the Information but Indictment failed to 'state an offense,
and whether counsel was ineffective for failure to litigate this claim?

'Indictment charged Petitioner for' an attempt to violate 18 USC §2422(b)
and used.!| Arkansas Code Antiotated Section 5-14-103 (Statutory Rape) as urder-
lying offence. See Indictment’ in Exhibit [A]. Statutory ‘rape-is prosecuted
under Arkansas's rape and sexual ‘assault’ law. Statﬁtofy'faﬁexincludesfse;ual
intercourse‘of‘penéfratfoh:(hoWeVef'siightﬁl Since there was o sexual inter-"
course, penetration, or’ any sort of physical contact with the alleged victi,
there was'no'vioiation:of nndérlyiné'Arkansas Sate Code Annotated Section

Indlctment failed to’ state an offense

Counsel should have moned to dlsmlss.Indlctment but counsei falled to do
_so, and 1nduced and coerce Petltloner to plead gu11ty to the Informatlon whlch

charged Pet1t10ner for v1olat10n of 18 USC §2252(a) (Recelpt of ch11d pornogra-
phy) but th1s charge was nelther Charged on the Indlctment nor 1ncluded thereln

See Informatlon in EXhlblt [A]

Also Informatlon 1tself failed to 1nvoke court s Jurlsdlctlon and fail-
ed to state an offense and/or falled to state all elements of the offense, and
it also failed to 1dent1fy who, how, or from where v1sual deplctlon was sent,
or when; how, and wﬁéféfPetitioﬁérlfééeiQéd‘fhe Visual depiction.:Information‘
failed to pnOVide‘any factual details. o | . .

Therefofe, based on reasons stated above, Petltloner s gu11ty plea is

null and v01d and counsel was 1neffect1ve to 11t1gate thlS cla1m
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(III) Whether a constructive amendment to Indictment and/or Information claim
cognizable after plea of guilty, and wheﬂrr counsel was 1neffect1ve for

failure to litigate this claim? .-

Information charged Petitioner_for,violationlof.l8 USC §2252(a) which
do not have "purpose of producing' as an element. United States Sentencing
Guidelines ("USSG") §2G2.1)is_applicable_for violation of 18 USC §2251 which
have "purpose,of,producing" as an element,}Applfcatfonjof_USSG,§2G2.2 resulted
in guideline range of 30-37 months. But Petitioner's guideline sentence was
calculated using USSG §2G2.1lwhich resulted in guideline range of 135-168 i~
months but USSG_§2§2.?Vispapplicable_forvviolatlon of §2252(a), Therefore,
Charging Information was ''constructively amended" via the presentence investi-
.gation report with application of the §2G2,1 via cross-reference. Application -
of cross-reference changed the 1egal effect of the Informatlon and changed the
elements of the offense charged on Informatlon : See Unlted States V. McD111
871 F.3d 628 (8th C1r 2017)(a construct1ve amendment ar1ses when the essentlal
elements of the offense "descrlbed 1n the charglng 1nstrument" are altered
either actually or in effect by the prosecutor or the court" so that a subs-
tantial likelihood" exists that the defendant was conv1cted of an uncharged |

_offense" (quotlng Uriited States v Emery, 186 F.3d 921 (8th Cir. 1999)))

v' On thlS 1ssues courts are d1v1ded See Gregory v. Unlted States, 2000
u.s. App LEXIS 22354 (8th C1r 2000)(cons1der1ng for constructive amendment
after gu1lty plea), Un1ted States v. Iacabonl 363 F. 3d 1 7 (1st C1r 2004)(
evaluating a constructive amendment cla1m in context of a gu1lty plea), United
States v. Bastlan, 770 F .3d 212 (2d C1r 2014)(A constructlve amendment cla1m
challenges the va11d1ty of h1s gu1lty plea) United States V. Legg1ton 2012
U.S. Dist. LEXIS 149105 (8th Cir. 2012)(discussing constructive amendment to

an indictment after guilty plea). Other circuits have deviated on the issue.
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CONCLUSION

For the reasons just stated, Petitioner urges that this Petition
for a Rehearlng be granted and that on further con31derat10n, the Judgment

of lower court be reversed/remanded or as approprlate

‘.-X. . -

Respectfully Submitted,

Date: 09/04/ 2019 S /g““’\@““

Santosh Ram # 11361 010
Great Plains Correctlonal‘Facility
: P.0. Box 400
o Hinton, OK 73047
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CERTIFICATE OF GOOD FAITH BY PETITIONER

I, SAN’IOSH RAM Petltloner certlfy that the this Petltlon for
Rehearing is presented in good fa1th and not for delay, and that it is
restricted to the grounds specified in Supreme Court Rule 44.2 of the Rules

of this court.

Date: ©3/04) Zb‘ilq. /s/ _ﬁ_{_\’@gh%h\

Santosh Ram # 11361-010

Great Plains Correctional Facility
P.0. Box 400

Hinton, OK 73047
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~ Additional material
from this filing is
- available in the
~ Clerk’s Office.



