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UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 

ORDER 

Before: GUY, ROGERS, and DONALD, Circuit Judges. 

Pro se litigant Michael R. Gamble petitions the court to rehear our June 2, 2017 cfrder 
affirming th dismissal of his civil action. We have reviewed the petition for rehearing and 
conclude that we did not overlook or misapprehend any point of law or fact when we entered our 
previous order. See Fed R App P 40(a)(2) 

$ 

Acôordingly, Gamble's petition for rehearing is DENIED. 

ENTERED BY ORDER OF THE COURT 

Deborah S. Hunt, Clerk 
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P1aintiffAppeltant, ) 
) ON. APPEAL PROM 

V. ) STATES thSTR1CT 
). TENO1HERND 

GREATER CLEVELAND REGIONAL TRANSIT ) OHIO 
AUTHO.ITY, ) 

) Defendant-Appellee. 

Before: GUY, ROGERS, and DONALD, Circuit Judges, 

Michael R. Gamble; a pro Se litigant from Ohio, appeals $: district c 
dismissing his complaint ageinst his former employer, the Greater (leveland 
Authority rrransit Authorit'), for allegedly terminating his óitipinent in; 
Americans with Disabilities Act ("ADA"), 42 U.S.C. § 121.01, at seq.! The Trans 

moves to strikó a letter that Gamble filed in this court. This case hai been refe 
the.coiirt that;  upon examination, unanimously agrees that oral argunent Is not n 
It App. P. 34(a). 

Gamble-was a bus driver for the Transit Authority, and thelf relationsh 
by a collective bargaining agreement ("CBA"). In April 2011, Gamble Injured 
out of the driver's seat of the bus. The Ohio Bureau of Workes' Com 

Gamble's request for surgery, and the Ohio industrial Comm1ssionIarned 

the Trait Authority appealed. Gamble had knee surgery in. Nov,enber 20.1.1. 
Transit Au. thority.  notified him that his circumstances met the condthons for a ri 
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• Term Abnceunder Section 7.0 of the CBA as Gamble had been unable to wotk on a reg'ilar 

basis for" üiore'than six months dim to.his injury. Ganible.received rtotie of, and: cipatein, 

aprtemthionhearng after which the Transit Authority firedbm. He .not file .a 

grievance, as The CBA provides for, Instead, he. pursued ' a charge witi3 the Equal .nployment 

Opportunity Commission, in which he alleged that the Transit .Atzth4ty's &ing amounted to 

discrimination on the basis of his disability. The EEOC. dismissed his harge and ssued a right 

to sue letter. 

Gamble then filed suit in federal court. His complaint alleged*at the..  it Authority 

• violated  the ADA by intentionally thisclassiing his on-the-job injur and alieg disabfly.— 

• which would toll the six-month-absence termination period .undei the $BA—as a  on.4n4usttia1 
1• 

medical condition In order to fire him. Gamble soughtdarnages and reWtatementfhis.job 
le 
and 

related  

The Transit Authority moved to dismiss Gamble's complairtt.or lack o bject-matter 

-. jurisdiction under P der I Rue of Civil Procedure 12(b)(1) or for failure to state  a claim tion 

which relief could bó granted under Rule 12(b)(6). The district curt gran the 'mqtion. 

Gambj4 Greater' Cleveland REgl Transit 4Uth.,'No. 1:15 CV 1219,12015 WL 782013 (.P,  

• Ohio. S, 30,2015). 30; 2015). The court determined, that. It lacked jurjsdlctJrn bócause ,Gam1e's.suit 

ailegeda Violation of the. CBA, which is merely an issue'of'state law. Alternaiiv 4, the district 

court ruled that Gaitible's complaint fal to state a claim under the AD, becausehs. 

• allegations about. his Injury could not establish that he was "disabIec" 'under :th ADA, which 

requires a long-term Impairment that limits a major life activity. See 4 U.S.C. § ' 21 t2(1)(X 

On appeal,. Gamble argues that the federal court had jutIsdicon beca' . ti his cÔiniit 

statedlL valid claim .for- diso ftl ination under the ADA. In fact, there etwo.wg of const:' 

Gmb corlamt as alleging a breach of the CBA due to the mislassificati of his injury, 

or as alleging a free nding.claim ofdiscrirü'nation under the ADA pot re. , . intepItion 

• f the CA. The fist claim, however, cannot suppot..federt jurisd14t1on, and lie the second 

claim could, Gamble has nevertheless failed to allege enough facts io state a . . per claim for 
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relief under the ADA. Either way, then, the district court propr1y dismi4ed Gamble's 
complaint 

Gamble may be claiming that the Transit. Authority breached its conna1 with hiM' by 
misclassifying his injury under the CBA. But if so, his claim cannot S ppott tederl jurisdiCtion. 
In most cases, the Labor Management Relations Act. ("LMRA") gfto fe4eaJ iu4sdiction over 
suits alleging that an employer has breached a CA 9 U.S.C. § 184). But thi definition of 
"employer" under that section does not include a "State or poitiai subdivi ion thereof." 
29 U.S.0 152(2). Therefore, when an employee sues a state for r thing a CBA it is a 
matter of state law, and federal jurisdiction is.-absent Here the district court correct y determined 
that the Trangt.Aaxthority was a.p utica! subdivision of the state and, thus, was em npt rnti1e 
LMRA. See Moir v Greater ClevdandJeg't Tha,,slt Auth., 895 P.2d 66, 272 (6:h Cit. 1990). As a result, any claim that the Transit Authority breached the CBA ,with. oamMie must arise under stO, not, federal, law. If Gaznb:le Is bialming, then, that the Tranit Authorit) breached the CBA isclsifying hit lnjury, resuithig in his termination under die LcngT4nt Absen'e 

provWoi, his suit belongs not in: federal but Instatecourt i I Gamble might not have been asseing a. claim based on th..CA however. lie might instead be alleging a cause of action arising .directly under the ADA,.-one that Would suppo'tt 
federal jurisdiction over his suit, see Watts v. United Parcel Sari'., Inc;. 701 F.3d 88, 192 
dr. 20:12). But even if that is the. case, Gamble's complaint Is still j:subject..to lismissal t'di 
having failed to state a claim upon which relief can be granted. -Gar  
forced toWop working When he injured his knee, which, along with :e 

for .azIeast six months, and that thó Transit AuthOrl 
of his six-month' absence Assuming .getieroualy  that Gamble aile 
disability under the generous standard of 42 U.S.a . 1.2102(l)(A), he 
any facts that.wouldspeaic to another basic element for a cause of action 
Transit Authority harbored, an "animus toward the disabled" that 
termination,VON V. Livonta Pub. Sch. Sch. .Diet, 836. 73d 672, 
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aIlwing for the' laxer requirements for plea4iig a prima facie case gt'this stage, see iensleg. 
Vi ProPrde, liw, 579 P 3d 603, 609 (6th Cir, 2009), all Gamble alleges in his conp1aint is that 
he believh that he was fired because of his disability, see Doc 1, pagelD# 4 Ana1legatithi of '.. 

..1, •: discriminatory  intent this conclusoiy, however, is not enough to establish entitleMent to relief,  
See MC, LW v. City ofAnn Aibor, 675 F.5d 608,:61 j (6th Cfr.2Oi). 'Thus,  ' matter how 
Gamble's complaint is read, the district court properly dismissed it. 

Finally, the Transit Authority moves to strike a letter filed in liis court b Gnble?'in 
which he accused its attorney of several Improprieties That motion 1will  be graited, 24-- 
caution Gt=b  , le that he shOuld 'file Only briefs contaiakg arguments about his, 'ôa.e or motn, 'Jç 
for the to resolve ,court 

k$ 
Accordingly, We arm the district court's judgment and grant the Transi Authothy's 

rniofl't strik" Gaznbl&s correspondence t" thedocket 
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Bernice B. Dnald 'dissenting. I dissent because I believe Gamb'leihàs stated 
action under the ADA. Gamble's complaint alleges that the Tranit Authority term' 
because he was not We to "perform [his] regular position of emp,1oyn.tht 6 n a tegula 
as a result of a 'non-industrial medical .condition,!  Camp]. 3, ECF No, 1; that it "in 
misclassified.[his]  disability as a long term absence," Id.; 'and that he "believe[s] tha 
discharged because o [his] disability" in violation of the ADA, Id. at 4. Partioul 
construing these statements liberally, see Haines V. Kerner, 404 U.S. 5.9, 520-21 
believe Gamble's complaint sufficiently alleged that-the Transit Authority' iscriminai 
him "on the basis of disability" as required under the ADA. See Michael v. City ofT 
Depkr, 808 F.3d 304, 307 (6th Cir. 2015) (quoting 42 US,C. §12112(4.)). 'These 
sufficient,  'to allege that Gamble would not have been terminated had he notitaken  time 

Ai 
i injury. See Demyanovich v. C'adon Plating .& coatings, LLC, 747 F.3d 419,433 (6th .ied[ 

(concluding that the plaintiff's claim survived summary judgment whee he etab J 
disability was a but-for cause of his termination because "fh}'e would not fiave been t 

he not asked about taking leave to treat his medical conditions"). While the ñ 
correct that, at :the summary judgment stage; 'Gamble must come Up with "S 
'significant' evidence of animus toward the disabled that ià a but-for cause of the disc 
behavior" Go/il v. Livonia Pub. 'Sci's. Sch. Dist., 836 F.3d 672,  682 (thj' C'ir. 2016). 
Gamble has pled sufficient facts to state a plausible claim for relief at tile pleading 
Ashcroft V. l4ba4 55,6 U.S.. 662, 678 (20.09). Accordingly, I dissent 

t .. 

(I, 
ENTERED BY ORDER OF 'flE COURT 

Deborah S. Hu'nt 'Clerk 

cause of 

ated him' 

basis.. 

ntionally 

[he] was 

Iv when 

(1972), 1 

d against 
ff 

y Police 
Ii 

facts are 

ff for his 

ir. 2Ol4) 

ished his 

tminated 

ajority is 

fficiently 

[m'inatory . 

I believe 

tage, see 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

Michael Gamble, ) 
) 

Plaintiff, ) 

V. ) 
) 

Greater Cleveland Regional Transit ) 
Authority, ) 

Defendants. ) 

CASE NO. 1:15 CV 1219 

JUDGE PATRICIA A. GAUGHAN 

Judgment Entry 

This Court, having issued its Memorandum of Opinion and Order granting Defendant's 

Motion to Dismiss for Lack of Subject Matter Jurisdiction or, in the Alternative, Motion to 

Dismiss for Failure to State a Claim (Doc. 11), hereby enters judgment for defendant. 

IT IS SO ORDERED. 
Is! Patricia A. Gaughan 
PATRICIA A. GAUGHAN 
United States District Judge 

Dated: 9/30/15 

Pcje 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

Michael Gamble, ) CASE NO. 1:15 CV 1219 
) 

Plaintiff, ) JUDGE PATRICIA A. GAUGHAN 
) 

VS. ) 
) 

Greater Cleveland Regional Transit ) Memorandum of Opinion and Order 
Authority, ) 

Defendant. ) 

Introduction 

This matter is before the Court upon Defendant's Motion to Dismiss for Lack of 
U. 

Subject Matter Jurisdiction or, in the Alternative, Motion to Dismiss for Failure to State a 

Claim (Doc. 11). For the following reasons, the motion is GRANTED. 

Facts 

Plaintiff Michael Gamble filed his prose Complaint against defendant Greater 

Cleveland Regional Transit Authority (GCRTA) asserting one claim that he was terminated 

from his employment in violation of the Americans with Disabilities Act (ADA). The 

Pe 
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Complaint alleges the following.' 

Plaintiff was employed by defendant since 2000 as a part-time bus operator. On April 

2011, plaintiff suffered a knee injury during the course of his employment. On November 

2011, plaintiff left work as he was scheduled for knee surgery on November 11, 2011. By 

lettdr 6f May 14, 2012, defendant notified plaintiff: 

Under the GCRTA's Absence Policy, Section 7.0, titled 'Long-Term Absences', the 
GCRTA has the right to terminate employment should an absence exceed six (6) 
months. You were expected to return to full duty on or before May 5, 2012. You 
were absent from November 5, 2011 through the present date. Therefore, your 
absence exceeded six months on May 5, 2012. 0 

Plaintiff was also notified that a pre-termination hearing was scheduled for May 18, 2012, and 

plaintiff would have the opportunity to present his account of the circumstances andlor, 

additiOnal medical evidence. (Doc. 11 Ex. A) Plaintiff participated in the pre-ternination 

hearing where he states that defendant misclassified his injury as a non-industrial medical 

condition. 

By letter of May 22, 2012, defendant notified plaintiff that he had been terminated as 

of that date, "in accordance with [GCRTA's] Attendance Policy, Section 7.0, 'Long Trm 

Ab'ces"" based on the fact that plaintiff did not return to work within the six month time 

frame of November 4, 2011 through May 5, 2012. The termination was classified as an 

"Administrative Separation Due to Extended Absence" as permitted under Section 7.0, Long 

Term Absences. (Doc. 11 Ex. C) 

Plaintiff filed a charge of discrimination with the EEOC. He thereafter filed this 

The Court has also considered facts from documents referred to in the Complaint. 
The documents are submitted by defendant. 

: 2 

PA 
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Complaint alleging that he was discharged because of his disability in violation of the ADA. 

This matter is now before the Court upon Defendant's Motion to Dismiss for Lack of Subject 

Matter Jurisdiction or, in the Alternative, Motion to Dismiss for Failure to State a Claim. 

Standard of Review 

Fëd.R.Civ.P. 12(b)(1) 

"When a Rule 12(b)(1) motion is a factual attack, as opposed to facial, on subject 

matter jurisdiction, 'no presumptive truthfulness applies to the allegations' and "the district 

court must weigh the conflicting evidence to arrive at the factual predicate that subject matter 

does or does not exist." U.S. v. Chattanooga-Hamilton County Hosp. Authority, 782 E3d 260 

(6th Cir. 2015) (citing Gentek Bldg. Prods., Inc. v. Sherwin—Williams Co., 491 F.3d 320, 330 

(6th' Cir.2007). 

Fed.R.Civ.P. 12(b)(6) 

"Dismissal is appropriate when a plaintiff fails to state a claim upon which relief can 

begranted. Fed.R.Civ.P. 12(b)(6). We assume the factual allegations in the complaint are true 

and construe the complaint in the light most favorable to the plaintiff." C'omtide Holdings, 

LLC v. Booth Creek Management Corp., 2009 WL 1884445 (6th  Cir. July 2, 2009) (citing 

Bassett v.-Nat'l Collegiate Athletic Assn, 528 F.3d 426, 430 (6th Cir.2008)). In construing 

the complaint in the light most favorable to the non-moving party, "the court does not accept 

the bare assertion of legal conclusions as enough, nor does it accept as true unwarranted 

factual inferences." Gritton v. Disponett, 2009 WL 1505256 (6t  Cir. May 27, 2009) (citing In 

re SofamorDanek Group, Inc., 123 F.3d 394, 400 (6th Cir. 1997). As outlined by theSixth 

Circuit: 
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Federal Rule of Civil Procedure 8(a)(2) requires only "a short and plain statement of 
the claim showing that the pleader is entitled to relief." "Specific facts are not •  
necessary; the statement need only give the defendant fair notice of what the ... claim 
is and the grounds upon which it rests. "Erickson v. Pardus, 551 U.S. 89, 93 (2007) 
(quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)). However, 
"[f]actual allegations must be enough to raise a right to relief above the speculative 
level" and to "state a claim to relief that is plausible on its face." Twombly, 550 U.S. at 
555, 570. A plaintiff must "plead[] factual content that allows the court to draw the 
reasonable inference that the defendant is liable for the misconduct alleged." Ashcroft 
v. Iqbal, 556 U.S. 662, 678 (2009). 

Keys v. Humana, Inc., 684 F.3d 605, 608 (6th Cir.2012). Thus, Twombly and Iqbal require 

that the complaint contain sufficient factual matter, accepted as true, to state a claim - for relief 

that is plausible on its face based on factual content that allows the court to draw the2( 

reasonable inference that the defendant is liable for the misconduct alleged. Twombl., 550 
,t 

U.S. at 570; Iqbal, 556 U.S. at 678. The complaint must contain "more than labels and 

conclusions, and a formulaic recitation of the elements of a cause of action will not do." 

Twombly, 550 U.S. at 555. 

Discussion 

The Court initially addresses subject matter jurisdiction. Defendant argues that the 

Court lacks jurisdiction because an arbitrator's finding that the collective bargaining 

agi%einenti'(CBA) was breached is a condition precedent to a federal discrimination claim 

based on an allegation that the breach itself was the discriminatory act. For the following 

reasons, this Court agrees. 

Plaintiff's Complaint alleges that he was hired in 2000 as an at-will employee:. But, 

by letter of March 14, 2011, defendant offered plaintiff employment as a part-time operator 

wherein he was informed of his bargaining unit status covered by the CBA with the 

Amalgamated Transit Union, Local 268 (the Union). (Doc. 11 Ex. E) The CBA between the 

4 
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Union and GCRTA governed the terms and conditions of plaintiff's employment. (Id., Ex, F) 

Under the CBA, plaintiff was required to submit any dispute, claim, or grievance to binding 

arbitration. (Id.) As an employee of GCRTA, a political subdivision, plaintiffs employment 

was governed by Ohio Revised Code § 4117 which states in part, 

If the agreement provides for a final and binding arbitration of grievances, public 
employers, employees, and employee organizations are subject solely to that 
grievance procedure and the state personnel board of review or civil service 
commissions have no jurisdiction to receive and determine any appeals relating to 

1o: i matters that were the subject of a final and binding grievance procedure. / 

O.R.C. § 4117(A). 

Consequently, it has been held that political subdivisions such as GCRTA ardexempt 

from federal jurisdiction in an action brought by a union employee seeking relief under a 

collective bargaining agreement. Roulhac v. Southwest Regional Transit Authority, 2008 WL 

920354 (D.Ohio 2008). Plaintiff is'ostensibly not bringing a challenge to the CBA, but 

de,fendantasserts that he should not be permitted to skirt O.R.C. § 4117 by converting a state 

law contract claim into a federal cause of action simply by alleging that a breach was', 

discriminatory. This Court agrees. Plaintiffs Complaint alleges that defendant misclassified 

his injury as a non-industrial medical condition so that defendant could appropriately 

terminate plaintiff under its Attendance Policy with its Long Term Absences provision. 

Theifore interpretation of the Attendance Policy is dispositive to plaintiffs discrimination 

claim.. Accordingly, plaintiffs claim is actually a state law contract claim over which,  this 

Court lacks jurisdiction. 

Even assuming the Court has subject matter jurisdiction over the Complaint, it fails to 

state a claim. In order to establish a prima facie case of discrimination under the ADA, a 

U 5 
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plaintiff must show that "(1) [he] is disabled; (2)[he] is otherwise qualified for the position 

with or without reasonable accommodation; (3)[he] suffered an adverse employmentHecision; 

(4)[his] employer knew or had reason to know of [his] disability; and (5)[his] position 

remained open." Azzam v. Baptist Healthcare Affiliates, Inc., 855 F.Supp.2d 653, 658 

(WD.Ky.2012) (quoting Hammon v. DHL Airways, Inc., 165 F.3d 441,449(6th Cir.1999)). 

Although the plaintiff need not plead a prima facie case, he must, at a minimum, allege facts 

from which an inference can be drawn that he was disabled under the ADA's definitin A 

plaintiffs failure "to identify, even in general terms, his disability and fail[ure] to idtify'a 

sciic medical condition for which he was regarded as disabled" does not meet the 1" 

tbrsold pleading requirements. Thomas v. Dana Commercial Vehicle Products, LIC, 2014 

WL1329948 (W.D.Ky. April 1, 2014). A complaint alleging an ADA violation is properly 

dismissed for failure to identify a disability. Coleman v. Ford Motor Co., 2005 WL 159549 

(N.D.Ohio June 17, 2005) 

Plaintiff's Complaint merely alleges that he suffered a knee injury which required 

surgey,  and his absence from work for more than six months. These allegations do not 

support an inference that plaintiff had a disability under the ADA. Furthermore, althOugh not 

mentioned in his Complaint, plaintiff's brief makes clear that his claim is based on GCRTA's 

failure to accommodate him in January 2013 by returning him to work although his physician 

had "cleared" him to do so. Plaintiff had already been terminated in May 2012 and, therefore, 

was no longer an employee to which defendant owed a duty under the ADA. 

For these reasons, the Complaint fails to state a claim. 

Pjll 
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IT IS SO ORDERED. 

Is! Patricia A. Gaughan 
PATRICIA A. GAUGHAN 
United States District Judge 

Dated: 9130/15 
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