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Mar 29, 2019
UNITED STATES COURT OF APPEALS ’
FOR THE SIXTH CIRCUIT DEBORAH 8. HUNT, Clerk
YAQOB TAFAN THOMAS,
Petitioner-Appellant,
V.
ORDER

JOSEPH P. MEKO, WARDEN,

Respondent-Appellee.

N e e N N e N e N S S S

BEFORE: COLE, Chief Judge; GRIFFIN and KETHLEDGE, Circuit Judges.

The court received a petition for rehearing en banc. The original panel has reviewed the
petition for rehearing and concludes that the issues raised in the petition were fully considered
upon the original submission and decision of the case. The petition then was circulated to the full
court.” No judge has requested a vote on the suggestion for rehearing en banc.

Therefore, the petition is denied.

ENTERED BY ORDER OF THE COURT

LA

Deborah S. Hunt, Clerk

*Judge Thapar recused himself from participation in this ruling.
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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

No: 17-5824

Filed: April 08, 2019

YAQOB TAFAN THOMAS
Petitioner - Appellant

V.

JOSEPH P. MEKO

Respondent - Appellee

MANDATE
Pursuant to the court's disposition that was filed 02/14/2019 the mandate for this case hereby

issues today.

COSTS: None
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UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT

Y AQOB TAFAN THOMAS, .
Petitioner-Appellant,

> No. 17-5824

JOSEPH P. MEKO, Warden,
Respondent-Appellee.

Appeal from the United States District Court
for the Eastern District of Kentucky at Lexington.
No. 5:11-cv-00148-—William O. Bertelsman, District Judge.

Argued: December 6, 2018
Decided and Filed: February 14,2019

Before: COLE, Chief Judge; GRIFFIN and KETHLEDGE, Circuit Judges.

COUNSEL

ARGUED: Kevin M. Lamb, WILMER CUTLER PICKERING HALE AND DORR LLP,
Washington, D.C., for Appellant. James C. Shackelford, OFFICE OF THE ATTORNEY
GENERAL OF KENTUCKY, Frankfort, Kentucky, for Appellee. ON BRIEF: Kevin M.
Lamb, WILMER CUTLER PICKERING HALE AND DORR LLP, Washington, D.C., for
Appellant.  James C. Shackelford, OFFICE OF THE ATTORNEY GENERAL OF
KENTUCKY, Frankfort, Kentucky, for Appellee.

OPINION

KETHLEDGE, Circuit Judge. Yaqob Thomas was convicted of murder in Kentucky

state court. He now seeks federal habeas relief, arguing that the Kentucky definition of murder

(2 0of 7)
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violates due process because it prescribes two mental states—intent to kill and extreme
indifference to human life—as alternative means for the mens rea element of that offense. The

district court rejected that argument, and so do we.
L.

In 2002, Thomas and Gregory Baltimore arranged to buy cocaine from Dionte Burdette at
a Waffle House in Lexington, Kentucky. The three men ate a meal and then got into Burdette’s
car, with Thomas in the back seat and the others up front. Soon Thomas grabbed Burdette from
behind, held a gun to his head, and demanded the cocaine. When Burdette refused, Thomas shot
him in the leg. Burdette then said the cocaine was across the street with his partner. Thomas
shot Burdette three more times, after which both Thomas and Baltimore fled from the scene.

Burdette died soon afterward.

Thomas was thereafter charged with murder, and a jury found him guilty. The trial court
sentenced him to 40 years’ imprisonment. The Kentucky Court of Appeals affirmed, and the

Kentucky courts otherwise denied post-conviction relief.

Thomas later filed a petition for a writ of habeas corpus in the district court. Among his
claims was that his appellate counsel had been ineffective for failing to challenge the trial court’s
instruction to the jury on the murder charge. The district court found the petition untimely, but
we reversed. On remand, the district court rejected Thomas’s claims on the merits. This appeal

followed.
1L

Thomas’s only claim here is that his appellate counsel was ineffective for failing to argue
that one of the trial court’s jury instructions had violated due process. We review the district
court’s denial of relief on that claim de novo. See Babick v. Berghuis, 620 F.3d 571, 576 (6th
Cir. 2010). The State argues that Thomas’s claim is procedurally defaulted, but we cut to the
merits because an analysis of cause and prejudice would only complicate this case. See Storey v.

Vasbinder, 657 F.3d 372, 380 (6th Cir. 2011).

(3 of 7)
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The instruction at issue concerned the mental state required to commit murder. Kentucky
law recites two mental states—intent to kill and extreme indifference to human life—as
alternative means that satisfy the element of mens rea for murder. See Craft v. Commonwealth,
483 S.W.3d 837, 841-42 (Ky. 2016); KRS § 507.020. That recitation is unremarkable:
“legislatures frequently enumerate alternate means of committing a crime.” Schad v. Arizona,
501 U.S. 624, 636 (1991) (f)lurality opinion). Accordingly, the trial court instructed the jury that
it could convict Thomas of murder if it found that Thomas had possessed either of the alternative
mental states (intent to Kill or extreme indifference to human life) that satisfied the element of

mens rea for murder.

When a statuté specifies alternative means for satisfying a single element of an offense,
the jury need not agree upon or even specify which of those means the defendant employed. See
Mathis v. United States, 136 S. Ct. 2243, 2249 (2016). Thus, if a statute required use of a
“deadly weapon” as an element of a crime, and further provided that “use of a ‘knife, gun, bat, or
similar weapon’” would qualify, then a “jury could convict even if some jurors ‘concluded that
the defendant used a knife while others concluded he used a gun’”—so long as they all agreed
that the element was met. Id. (brackets omitted). Accordingly, the trial court here did not
instruct the jury that it needed to agree unanimously as to which of the two alternative mental

states Thomas had possessed.

Thomas’s claim therefore is not really an instructional one; instead his real complaint lies
with the Kentucky legislature’s definition of murder. Specifically, Thomas says the definition
violated due process to the extent it treated intent to kill and extreme indifference to human life
as alternative means for the mens rea element of murder. That complaint faces significant
constitutional headwinds: a legislature’s decision to treat certain facts (here, certain states of
mind) as alternative means to satisfy a single element—as opposed to separate elements for
separate crimes—is a “value choice[] more appropriately made in the first instance by a
legislature than by a court.” Schad, 501 U.S. at 638 (plurality opinion). Yet those value choices
are subject to “the constitutional bounds of fundamental fairness and rationality.” Id. at 645. To
determine whether the Kentucky legislature passed those bounds here, we consider history, the

practice of other states, and whether the means are reasonably similar in moral culpability.

(4 of 7)
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See id. at 637 (plurality). In doing so, however, we recognize “a threshold presumption of
legislative competence to determine the appropriate relationship between means and ends in

defining the elements of a crime.” Id. at 637-38.

The Kentucky legislature acted well within constitutional bounds here. The traditional
common-law definition of murder included—as alternatives for the element of mens rea—the
equivalents of intent to kill and extreme indifference to human life. See id. at 648 (Scalia, J.,
concurring); see also LaFave, 2 Subst. Crim. L. § 14.1 (3d ed.). And many reasonable minds—
including Blackstone and the drafters of the Model Penal Code—have viewed intent to kill and
extreme indifference to human life as equally culpable mental states. 4 W. Blackstone,
Commentaries 198-200; Model Penal Code § 210.2 (“criminal homicide constitutes murder
when ...it is committed purposely or knowingly ... [or] it is committed recklessly under
circumstances manifesting extreme indifference to the value of human life”). Indeed the reason
that the plurality in Schad recognized felony murder as reasonably equivalent to premeditated
murder is that the felony murderer may be “utterly indifferent to the fact that the desire to rob
may have the unintended consequence of killing the victim[.]” Schad, 501 U.S. at 644 (internal
quotation marks omitted); see also Tison v. Arizona, 481 U.S. 137, 157 (1987) (same). What
matters for purposes of culpability, then, is the indifference, not the concomitant felony. The

alternative means of “extreme indifference” was therefore constitutional here.

Thomas contends the Kentucky definition of murder is irrational nonetheless, because
most other states treat extreme indifference to human life as grounds for second-degree murder,
not first. But the Constitution does not mandate adoption of a Uniform Penal Code. See Martin
v. Ohio, 480 U.S. 228, 236 (1987) (the constitutionality of a state’s criminal law is not
determined “by cataloging the practices of other states™); Patterson v. New York, 432 U.S. 197,
210-11 (1977) (same). And here, for the reasons stated above, the Kentucky definition of murder

stands on solid historical and moral ground.

Thomas’s remaining arguments are insubstantial. Thomas says that Kentucky’s
definition of murder is irrational because, he says, intent to kill and extreme indifference to
human life are mutually exclusive mental states. But that hardly matters; due process does not

require the jurors’ findings as to alternative means for an element to be factually consistent with

(5 0f 7)
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each other. See Mathis, 136 S. Ct. at 2249; Schad, 501 U.S. at 649-50 (Scalia, J., concurring).
Thomas also says that Kentucky’s definition made the prosecution’s burden of proof at trial too
easy, by allowing the jury to choose between two mental states rather than one. But the same
was true in Schad—or (more generally) in any case where a criminal statute prescribes
alternative means for a single element. See, e.g, Mathis, 136 S. Ct. at 2249. Thomas further
contends that, if the jury had been forced to agree upon a single mental state, the jury might have
deliberated longer than it did—in which case, he says, it might have convicted him only of some
lesser offense. But due process ensures minimum “procedural safeguards,” not maximum jury

deliberation. See Patterson, 432 U.S. at 210.

Finally, Thomas argues that Kentucky’s definition of murder violates the rule that “any
fact that increases the penalty for a crime beyond the prescribed statutory maximum must be
submitted to a jury, and proved beyond a reasonable doubt.” See Apprendi v. New Jersey, 530
U.S. 466, 490 (2000). But the fact that the jury needed to find here was that Thomas either
intended to kill his victim or possessed extreme indifference as to whether he killed him. See,
e.g., Gribbins v. Commonwealth, 483 S.W.3d 370, 376-77 (Ky. 2016). The jury made that

finding, and hence there was no Apprendi violation.

The district court’s judgment is affirmed.

(6 of 7)
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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

No. 17-5824

YAQOB TAFAN THOMAS,
FILED

Petitioner - Appellant, Feb 14, 2019
DEBORAH S. HUNT, Clerk

V.

JOSEPH P. MEKO, Warden,
Respondent - Appellee.

i

Before: COLE, Chief Judge; GRIFFIN and KETHLEDGE, Circuit Judges.

JUDGMENT

On Appeal from the United States District Court
for the Eastern District of Kentucky at Lexington.

THIS CAUSE was heard on the record from the district court and was argued by counsel.

IN CONSIDERATION THEREOF, it is ORDERED that the judgment of the district court is
AFFIRMED.

ENTERED BY ORDER OF THE COURT

LA

Deborah S. Hunt, Clerk
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION AT LEXINGTON

CIVIL ACTION NO. 2011-148 - WOB-HAI

YAQOB TAFAN THOMAS PETITIONER
VS. ORDER
JOSEPH P. MEKO RESPONDENT

This matter is before the court on the Report and
Recommendation of the United States Magistrate Judge (Doc. 102),
and having considered de novo those objections filed thereto by
plaintiff (Doc. 104), and the court having sufficiently

considered the matter, and.being advised,

IT IS ORDERED that the objections be, and they hereby are,
overruled; that the Report and Recommendation be, and it hereby is,
adopted as the finding of fact and conclusions of law of this court:
‘that the petition for a writ of habeas corpus under 28 U.S.C. § 2254
(Doc. 88) be, andvit hefeby is, dismissed with prejudice; that this
matter is dismissed, with prejudice, and stricken from the docket of
this court. No certificate of appeability shall issue herein. A

separate judgment shall enter concurrently herewith.

This 29th day of June, 2017.

Signed By: ,
William O. Bertelsman WOB
United States District Judge
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY

CENTRAL DIVISION
LEXINGTON
YAQOB TAFAN THOMAS, )
) o .
Petitioner, ) No. 5:11-CV-148-WOB-HAI
) .
\ ) ' :
_ ) RECOMMENDED DISPOSITION &
JOSEPH P. MEKO, ) ORDER
- )
Respondent. )
)

*kk ko odkokk  kkk

On remand from the Sixth Circuit, the Court returns to state prisoner Yaqob Thomas’s
petition under 28 U.S. C § 2254 for a Writ of Habeas Corpus. Pursuant to local practrce and 28
| U.S.C. § 636(b)(1)(B), this matter has been referred to the undersigned for a recornmended
disposition. " . S . : -(

Thomas was convicted of murdering Dio‘nte Burdette v"and tampering whh physical
- evidence. The Kentucky Supreme Court described the murder as follows:

‘On December 29, 2002 [Thomas] met with Gregory Baltimore regardlng a
cocaine purchase. Baltimore arranged for [Thomas] to purchase seven ounces of
- cocaine from Burdette for $7,000. [Thomas] was to pay Baltlmore $2,000 for this
arrangement )
[Thomas] and Baltimore met Burdette at a Wafﬂe House in Lexmgton
After they ate, the three men entered Burdette’s SUV. According to Baltimore,
[Thomas] was in the backseat. After circling the parking lot several times,
[Thomas] grabbed Burdette from behind and held a handgun to Burdette’s head,
demanding the cocaine. With the handgun pointed in a downward direction,
[Thomas] shot Burdette once in the leg. [Thomas] once again demanded the
cocaine, and Burdette replied that it was located with his partner across the street.
[Thomas] shot Burdette three more times, and Burdette rolled out of the driver’s
side door. [Thomas] and Baltimore then left the vehicle and ran. According to
Baltimore, when they stopped running for a moment, [Thomas] threatened to kill
him if he said anythmg Baltimore noticed [Thomas] throw the gun into some
bushes. :
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Thomas v. Com., No. 2005-SC-85-MR, 2006 WL 141607, at *1 (Ky.‘Jan. 19,.2006); accord
Thomas v. Meko, 828 F.3d 435, 437 (6th Cir. 2016).

According to the Kentucky Court of Appéals: ]

The record reflects that Gregory Baltimore testified at trial to the above

events. Also, Donna Brooks, mother of the victim, testified at trial that [Thomas]

confessed to shooting the victim. Moreover, a forensic pathologist testified that

the victim had been shot four times, once in the knee and three times in the chest. .

The pathologist opmed that the gunshot wounds were consistent with the vnctlm

being shot by a person in the backseat of a vehicle.
Thomas v. Com., No. 2007-CA-1 1,97-MR" 2008 WL 682521, a}/*2 (Ky. Ct. App. Mér. 14, 2008).

Thomas filed his original federal pro se petition on April 26, 2011." At the tifne, Thomas
 still had matters pending in state court (see D.E. 46 at 2-4), so his petition was stayed (D.E. 16)
until his state appeals were resolved in August 2013 (see D.E. 46 at 4; D.E. 33 at 5). On May 8§,
2014, the undersigned recommended that Thomas’s petltlon be dismissed as untlmely on the
bas1s that his second and third state post-conviction motions were not “properly filed,” and thus
did not toll the federal habea.s stamte of limitations. D.E. 46. The District Court adopted that
recommendation. DE 51. Thomias appealed, and, on july 7, 2016, the federal Court of Appeals
reversed. D.E. 71‘; Thomas, 828 F.3d at 440. The Sixth Circuit held that, because the Kentucky
ap;;ellate court addressed .the merits of part of Thomas’s second post-conviction motion rather
than.disrﬁissing it as procedurally barred, the motion was properly filed for purposes of 28
U.S.C. § 2244(d)(2). T h.omas, 828 F.3d at 437-39.-

On remand, Thomas moved for appointment of counsel (D.E. 75, 76), which was denied

(D.E. 81). Thomas was allowed to amend his petition. D.E. 87. The Warden answered,

! Although Petitioner’s petition was not docketgd by the Clerk until April 29, 2011, Petitioner declared under
penalty of perjury that he placed the petition in the prison’s mailing system on April 26, 2011. D.E. 1 at 15.. Thus,
the Court treats the petition as having been filed on April 26, 2011. See Towns v. United States, 190 F.3d 468,469
(6th Cir. 1999) (citing Houston v. Lack, 487 U.S. 266, 270-72 (1988)).
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asserting that all of Thomas’s claims are procedurally barred. D.E. 94. Thomas replied. | 4D.E.
7. | | |

The current operative petition is the amended petition at Docket Entry 88, which includes

ten groun&s for relief arid a2 memorandum in sﬁpport.. On September 6, 2016, Thorr;as m§ved to.

_ afnend his petition to includé a “final gfound.’f D.E. 89. The unopposed motion was granted,

and the Court considers the final, eleventh, ground:as part of the amended petition. D.E. 92: -

An additional motion to amend remains pending. D.E. 98. Filed in December 2016, this

motion asserts that Thomas “missed some crucial law that this Court should consider,” and seeks -

to supplement certain arguments in his amended peﬁtion. Id. The Warden, -invoking.Charles
Dicken's’S'-Bleqk,HouSe, objects to this motion on the grounds of v.u_r_lr_easonéble delay and futility.

D.E. 99. The Court agrees with th¢ Warden. Thomas has been freely permitted to amend his

petition in the past. And the current motion adds nothing to his amended petitioﬁ that would

change the Court’s analysis. The motion will be denied.

-

1. PROCEDURAL BACKGROUND

/
-

On November 8, 2004, following a jury trial in Fayette Circﬁit Court, Thomas was

convicted of murder and tampering with physical evidence. D.E. 9-1. He was sentenced to forty

years of incarceration. Id. Represented by counsel, Thomas appealed his convictions to the
Supreme Court of Kentucky, which affirmed his convictions by a Memorandum Opinion dated
January 19; 2006. D.E. 9-8; Thomas., 2006 WL 141607.

on May 25, 2006. D.E. 9-9. Accompanied by a memorandum (D.E. 9-10), this motion raised

various issues of ineffective assistance of trial counsel. The trial court appointed counsel, who

bd P supplemented the motion. D.E. 9-11. The trial court denied the motion without a hearing. D.E.

4

Thomas then filed his ﬁrst; pro se, state post-conviction motion in Fayette Circuit Court’
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9’-13. Thomas appealed pro se, and the Court 6f Appeals affirmed. D.E. 9-20; Thomas, 2608
WL 682521. The Supreme Court of Kentucky denied discretionary review oni October 15, 2008.
D.E. 33-13.
_ vThomas filed >his second,stat_e pos‘;—coni'iction motion on March 26, 2009. D.E. 9-21.
This motion consisted of a claim under Brady V. Maryland, 373 U.S. 83 (1963), that the
government had suppressed the pri'}lted program from the victim’s funeral. D.E. 9-22. This
motion was denied on J anﬁary 14,2010. D.E. 9-25. "fhdmas appealéd, and the Court of Appeals
affirmed. D.E. 9-36; Thomas v. Corﬁ., No. 2010-CA-227-MR, 2011 WL 2553519 (Ky. Ct. App.
June 10, 2011). Thomas did not seek Supreme Court review of this ruling. | ‘
| While Thomas’s second state post-conviction motion was still being.litigate_.d, he filed a
third state post-conviction motion\ on February 18, 2011. D.E. 33-1. This motion contained
~ claims of ineﬁ‘ecfiv_e assistance of appellate counsel. Id. The trial court denied the motion. D.E.
33-5. ‘.The Kentucky Court of Appeals affirmed on the basis that Kentucky only began
recogﬁizihg claims of ineffective assistance of appellate counsel in 20i0——too late to aid
Thomgs. D.E. 33-11; Thomas v. ‘Co.m., No. 2012-CA-66-MR, 2012 WL 5457648 (Ky. Ct. App.
Nov. 9, 2()'12). The Kentucky Supreme Court deniéd discretionary review on August 21, 2013.

DE.33-12. | (p v ./(ab qus 1elig 77

On April 26, 2011 (while his second and third post-conviction motions were still being
litigated), Thomas filed his petition with this Court. D.E. 1. Thomas also filed a state habeas
corpus petition on January 9, 2015. D.E. 94-2 at 96. That petition was dismissed (id. at 158),

and the Court of Appeals affirmed on July 22, 2016 (id. at 160).
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II. LEGAL STANDARDS
A. PROCEDURAL DEFAULT
Procedural default is a threshold rule; courts generally consider procedural default before .
addressing the merits of a habeas petition. Lovins v. Parker, 712 F.3d 283, 294 (6th Cir. 2013).
The rule is related tothe statutory requirement that a habeas petitioner must exhaust any.
available state-court remedies before bringihg a federal petition. Id. (citing 28 U.S.C. § 2254(b), T 2@
| (c)). Both the exhaustion and procedural default rules have the purpose of ensufing that state
“courts have the opportunity to address federal constitutional claims “in the first instance” before
the claims. are raised in federal habeas proceedings. Coleman v. Thompson, 501 U.S. 722,732
(1991). A petitioner may procedurally default a claim by failing to raise it in state court and
failing to pursue it through the state’s ordinary appellate review procedures. Williams v.
Mitchell, 792 F.3d 606, 613 (6th Cir. 2015).-
To avoid procedural default,. the petitioner must “exhaust” all state-court
remedies. Exhaustion requires “fair presentation” of the federal claim to the state
courts, including the state court of appeals and the state supreme court. State
prisoners must give the state courts one full opportunity to resolve any
constitutional issues by invoking one complete round of the State’s established
~ appellate review process. To fairly present a federal claim, a state prisoner is
required to present the state courts with both the legal and factual basis for the
claim. If a prisoner failed to exhaust his or her state court remedies and state law
would no longer permit the petitioner to raise the claim when he or she files a
petition for habeas relief in federal court, the claim is procedurally defaulted.
Id. (citations and some quotation marks omitted).
A petitioner may overcome default by showing “cause” and “prejudice” for failing to
exhaust. Id. “[O]nly where a prisoner is impeded or obstructed in complying with the State’s

established procedures will a federal habeas court excuse the prisoner from the usual sanction of

default.” Martinez v. Ryan, 566 U.S. 1, 13 (2012).
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In this case, Thomas filed a direct appeal, followed by three post-conviction motions (and
a state habeas 'petitilon that is only at issue in Ground Eleven). Three special rules related to

“cause” are significant in this case. First, Thomas may establish cause for a procedural default of

a claim of ineffective assistance of trial counsel (“IATC) if the cause for the default was the "

AT

ineffective assistance of appellate counsel On state direct review. Smithv=Robbi.

(2000). The's ; n‘afi'f‘cflvg*ﬁfcar"pV ingrineffectiverassistance ot appellatéicounselwill-be. d1scussed§1n
the:next section. P o ho %k% b whideh kany
o TR "2

The second special rule applies to claims in which the petitioner alleges that the

ineffectiveness of post-conviction counsel provides cause for default. “Although an attorney’s

errors in post-conviction collateral review proceedings do not generally constitute cause to

547
. excuse default,” there is an exception, which applies in Kentucky. Brizendine v. Parker, 644 F.¥@7 ,

App’x 588, 592 (6th Cir. 2016). Under the rule announced in Trevino v. Thaler, 133 S. Ct. 1911,
1921 (2013), “Kentucky prisoners can, under certain circumstances, establish cause for a

ed -effecti

.counsel at their mmal-rewew collateral proceedings.” Woolbright v. Crews, 791 F.3d 628, 636

(6th Cir. 201 5). To invoke this Martinez/Ti revino exception, the petitioner must establish that (1)

his post-conviction counsel was ineffective and (2) his underlying claims alleging ineffective

assistance of trial counsel’ are “substantial,” “which. is to :say - that-they have  “some -merit.”

Brizendine, 644 F. App’x at 592 (quoting Martinez, 566 U.S. at 13). The rule does not

encompass “attorney errors in other kinds of proceedings, including appeals from initial-review

~collateral proceedings, second or successive collateral proceedings, and petitions for

discretionary review.” Martinez, 566 U.S. at 16. Thus, Thomas may only invoke this
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Martinez/Trevino exception for claims that post-conviction counsel—at the trial court level, not
. ‘ ¢ , zi’ )
on appeal—was ineffective. (9 bt fend /‘&1§ 4 Wéﬂ‘vf/

The third special rule concerns procedurally defaulted claims of ineffective assistance of

appellate counsel (“IAAC”). Thdmas raised no JAAC claims in his initial state post-conviction W

motion. But he raises IAAC claims here in Grounds Three Four, and Ten Kentucky did not %
recognize a rlght to effectlve assistance of appellate counsel until the 2010 case of Hollon v. |
 Com., 334 S.W.3d 431, 433 (Ky. 2010), as modtﬁed on demal of reh’g (Apr. 21, 2011). This
Adecision"was rendered after Thomas’s direct appeal was finished. See Thbmas v. Com., No.
2005-SC-85-MR, 2006 WL 141607, at *1 (Ky. Jan. 19, 2006). Kentucky’s Hollon decision does
not apply retroactively. Sandersv. Com., 339 S.W.3d 427, 435 (Ky. 201 1); Hollon, 334 S.W.3d
at 439

Because ,Kent_uckyi courts did not necognize IAAC claims before Hollon, post-conviction

| Redndpnf TTZ
attorneys were: hkely to consider such claims futilé; and thus decline to ralse them. However, the :
third.. spec1al rule. that affects this case is.that. percelved futility. does not. constitute. cause to
| .excuse-a procedural'default.----Bousley- v Unzted States, 523 U.S.#614, 6237 (1998). “[F]utlllty
cannot constitute cause if it means simply that a claim was ‘unacceptable to that particulaf court
-at. that particular time.”” Id. (quotlng Engle v. Isaac, 456 U. S. 107, 130 n.35 (1982)) A
petltloner must exhaust federal const1tut10na1 claims in state court even if the state courts are
PR TR fis - = AT Ul 27 T | crseasomisi6

expected to be ¢ ‘unsympathetic to the cla1m * Franklin v. Bradshaw 695 F.3d 439, 455 (6th Cir.
2t)12) (quoting Engle, 456 US at 130). The consequence of this rule is that &homasscannot
overcomeathe.default-of-his JAAC claims nGroundgsyT hree, Four, and. Ten To be clear, Thomas

“raised JAAC claims in his third post-conviction motion, but the Kentucky Court of Appeals

kA
{

Aol =
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rejected them on the basis that Hollon did not apply retroactively. Thomas, '.20_12 WL 5457648, '
at *1. | |
B. INEFFECTIVE ASSISTANCE OF COUNSEL
An ineffective-assistance-of-counsel claim presents a mixed question of law and fact.
Mitchell v. Mason, 325 F.3d 732, 738 (6th Cir. 2003). To successfully assert an ineffective-
assistance claim, a defendant must prove both deficient performance and prejudice. Strickland v.
Washington, 466 U.S. 668, 687 (1984); Pough v. United Stc‘ztes,' 442 F.3d 959, 964 (6th Cir.
2000 N Gt o bt o g g
To pfove deficient performance, a defendant must show that “counsel made errors so
serious that counsel was not functioning as the ‘counsel’ guaranteed the defendant by the Sixth
.Amendment;” Stricklané’, 466 U.S. at 687. A defendant meets this burden by showing “that
counsel’s representation fell below an objective standard of reasonableness” as measured under
“prevailing professional norms” and evaluated “considering all the circumstances.” Id. at 688.
HoWevet,- a reviewing court ‘may n6t: sécond-guess frial counsel’s strategic-decisions. Moss v.
Hofbauer, 286 F.3d 851, 859 (6th Cir. 2002). Thus, “a court must indulge a strong presumption
that-_.coun‘sel’é'f (':'S’riduét' 'falls"'\.avithin‘the wide range 6f reéasonable. professional.fdssistance; that is,
the defendant must overcome the presumption that, under the circﬁmstances, the challenged
* action might be considéreci sound trial sfratégy.” Strickland, 466 U.S. at 689 (internal quotations
- omitted). “A -fair.assessment of attorney performance fequires that every effort be made to
eliminate  the “distorting.. effects . of - hindsight, to reconstruct the circumstances of counsel’s
challenged conduct, and to evaluate the conduct from counsel’s p,erspectiv-e. at the time.” Id.
In order to pfove prejudice under the second prong of Strickland, a defendant “must show

that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the
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s

proceeding would have been different.” Strickland, 466 U.S. at 694. Thus, “[a]n error by

counsel, even if professionally unreasonable, does not warrant setting aside the judgment of a

¥

-criminal préceeding if the error had no effect on the judgment.” Id at 691. When evaluatﬁi_.ng»_‘,_“‘?:;{f

i

prejudice, courts generally must consider the ‘;_totality of the evidence.” Id."at 695. Courts may
approach the Strickland analysis in any order, and an insufficient showing on either prong ends
the inquiry. Id at 697.

IAAC claims are also subject to analysis under St"rick'land.. Smith v. Robbins, 528 U.S.P ek a Pl

. K=gn s
259, 285 (2000). This includes the presumption that counsel provided reasonable professional BaurSUFL
assistance. Hutton v. Mitchell, 839 F.3d 486, 501 (6th Cir. 2016). Counsel does not have to 'mm
: ~To WAL

“raise every possible issue in order to render constitutionally effective assistance.” Id. In this

case, Thomas argues his appellate counsel on his first state appeal was ineffeétive for failing to

raise certain issues on appeal. Ln@;émi‘th?th"e“““S'ﬁfffre“‘m“‘e‘”@ourtme@urfs‘e‘"ledeathatﬁ%app'el‘lﬁtewmunsel

" who.files-a.merits-brief-need=not @tid-should-noet)-raise.eyery.nonfrivolous.claim, butrather.may

gttt

s"€lE”étl"fr@m"am’éﬁ’@*’ﬂfé’fﬁ*‘i‘ﬁ*@rdermtoamaxi_mizq the likelihood of sUccessﬁggvgﬁggﬁgg;ﬁ Smith, 528
U.S. at 288. IAAC is “difficult” to demonstrate. Id. “Geﬁerally,r oln'ly When ignoréd issues are
.clearly. stronger than those presented, will the presurﬁption of effective assistahce of éounsel be
| v OVe;;:ome.” Id. (quoting Gray v. Greer, 800 F.2d 644_, 646 (7th Cir. 1986)). Thus, to
demohstrate deficient performance, Thomas must show that the issues he railses are “clearly
strongef” than the ones his appellate codnsel raisea. Hutton, 839v F.3d at 501; Boufne v. Curtin,
666 F.3d 411, 414 (6tﬁ Cir. 2012); Hoffner v. Bradshaw, 622 F 3d 487, 505-06 (6th Cir. 20.10)'.

' Thomas’s appellate counsel raised the fol‘lowing issues: (1) that the trial court/|

. improperly denied his motion to strike a venire person for cause because of his knowledge of

Thomas’s priof criminal history; (2) that the trial court erred by failing to grant a mistrial on
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account of improper bolstering of Donna Brooks’s testimony; (3) that the trial court erred by
refusing to instruct the jury on voluntary intoxication; and (4) that the trial court should have
suppressed Thomas’s incriminating statements to Donna Brooks D.E. 9-2 at 2-6.
C. DEFERENCE TO STATE COURT MERIT DETERM]NATIONS 7’1419\)( Cw4m e
hseyr
The state courts addressed the merits of some of Thomas’s claims. The Antiterrorism
and Effective Death Penalty Act, Pub L. No. 104-132, 110 Stat. 1214 (1996) (“AEDPA”),
requires “heightened respecﬁ” for legal and factual determinations made by state courts. See
Herbert v. Billy, 160 F.3d 1131, 1134 (6th Cir. 1998). Section 2254(d), as amended by AEDPA,
provides: V
An application for a writ of habeas corpus on behalf of a person in custody
pursuant to the judgment of a State court shall not be granted with respect to any
claim that was adjudicated on the ments in State court proceedings unless. the
adjudication of the claim—
(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the Supreme

~ Court of the United States or

(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d).
This is a “highly deferential” standard of review thet is “difficult to meet.” Cullen v.
MW
Pinholster, 563 U.S. 170, 131 S. Ct. 1388, 1398 (2011). All'of the state court’s factual findings 27 - T4 es
are-presumed . to-be .correct, and _.can_l_ be rebutted only by “clear “and convincing evidence.” _
Mitchell v. Mason, 325 F.3d 732, 737-38 (6th Cir. 2003), cert. denied, 543 U.S. 1080 (2005); 28
U.S.C. § 2254(e)(1). Legal conclusions made by state courts also receive substantial deference

under AEDPA. “[A] federal habeas court may overturn a state court’s application of federal law

only if it is so erroneous that there is no possibility fairminded jurists could disagree that the state

10
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court’s deéision conflicts with [the Supreme] Court’s precedents.” Nevada v. Jackson, 569 U.S.
_ 133 S. Ct. 1990, 1992 (2013) (per curiam) (internal quotatioh marks omitted). Also, “circuit
precedent does not constitute clearly established Federal law” under AEDPA. Parker v.
Matthews, 567 U.S. 37, __\1.32 S. Ct. 2148, 2155 (2012) (internal quotation marks omitted). In
sum, “federal judges are required to afford state courfs due r’éspect by overturning their decisions
only when there could be no reasor;ablé dispute that they were wrong.” ~Woods V. Donald, 575

US._,135S.Ct. 1372, 1376 (2015).

When it comes to ineffective assistance o}‘ counsel claims, the “pivotal question” undef
AEDPA reQiew “is whether the state court’fs application of the Strickland standard was
unreasonai)le. .. This is different from asking whether defense counsel’s performance fell below -
Str_icliland’s standard.” Harrihgton V. Richtef, 562 U.S. 86, 101 (2011). Both St_rickldnd and
§ 2254(d) are ““highly deferential’ an.cll" when the fWo apply in ‘tand’em, review isv ‘doubly
[d'eferential].’”. Id. at 105 (citatiéns omitted). _Urider § 2254(d), “the question is n;>t whefher
counsel’s actions wére reasonable. The qﬁestion is whether there is any reasonable argument
that counsel satisfied Strickland’s deferential standard.” Id Also, because the Strickland

standard is a “igeneral” standard, “the range of feasonable applicatio.n's is SL;bstantial.” Id.
| TII. ANALYSIS
For the reasons detailed below, the Court reacheé the following conclusions regarding
Thomas’s eleven grounds for relief: |

® Ground One, a claim that due process was violated at trial, is defaulted and

unexhausted because it was never raised in state court. It also has no merit.

[ @V - .
bt plclovad ~ st THC uni —
Ak appiel ek mib : & D10 W

L.

11
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e Ground Two, an IATC élaim, is defaulted and unexhausted because, although
Thomas raised it in his initial 'post-conviction'motion, it was not included in the
subsequent appeal. The claim also irhplicates no federal right. ~Z4 £z -Joms viBants

e Ground Three, an IAAC claim, is defaulted and fails on the merits because the
underlying lesser-included-offense issue implicates no federal right. (¢

® Ground Four, an IAAC claim, is defaulted and the underlying trial issue, essentially
the same as that raised in Ground One, is meritless.

¢ Ground Five, which alleges a conflict of interest by trial counsel, i_s defaulted and

‘unexhausted because it was never raised in state court. It also has no merit.

e Ground Six, én IATC claim», is defaulted énd unexhausted because, alt_hough Thomas
raised it in his initial post-conviction motion, it was not included in the subsequent
appeal. It also lacks merit. O 147 70 L’Wégv%fﬁw Wwﬁu Bl D | sac

¢ Ground Seven, an iAAC claim, is d¢fau1ted anél the underlying trial issue is meritless.

» Ground Eight, a Brady claim that was not raised until Thomas’s second post-
conviction motion, was rejected as meritless by the Kentucky\Court of Appeals.
Given the deference due the state c'ourté, Thomas is not entitled to relief.

e Ground Nine,' an IATC claim alleging trial counsel failed to-object to improper

‘ 5
arguments by the Commonwealth, is defaulted for failure to raise it on appeal in the |
initial post-conviction proceedings.

. Ground.Ten, an IAAC claim drawing on the same facts as Ground Nine, is both

defaulted and rﬁeritless, as determined by the; state courts.

e Ground Eleven, which concerns Thomas’s indictment, is both defaulted and

meritless, as determined by the state courts. -

12
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A. Ground One
Ground One is a due process argument concerning the sufficiency of the evidence. Trial
counsel mbved for a directed verdict and argued there was insufficient evidence, so this issue

was preserved. D.E. 88 at 23; D.E. 94-at 33. But.i it.was-never:raised-on:ap pealsot in*Thothas s

o
ally,defaulted.> He asserts that his appellate

coupsel was ineffecti‘vé_for failing to raise it. D.E. 88 at 24; D.b\“,. 97 at 6. He explains that post-
cohviction counsel never raised this issue of ineﬁ'ectivé assistance of appellate counsel (“IAAC”) '
because such claims were not cognizable in Kentucky until the 2011 decision éf Hollonv. Com.,
334 S.W.3d 431, 433 (Ky. 2010), as modiﬁed on denial of reh’g (Apr. °21, 2011). D.E. 8 at 23.
He recognizes that Hollon :dOes not apply retroactively. Id. Setﬁng aside the issue of whether
thisvprocedural default can be hurdled, the claim itself lacks merit. |
The claimed trial error has two layers. One layer concerns the indictment and the jury
instructions as they pertain to the murder charge. Kentucky’s murder statute contains two
altex;native mental states. .Subsection (i)(a) of Kentucky Revi;_ed Statutes (“KRS”) § 507.020
describes intentional murder—causing death “[w]ith intent to cause the death of another person.”
~Subsection (l)(b) describes wanton murder—“wénto;lly»engag-[ing] in conduct which creates. a

~ grave risk of death to another person and thereby causes the death of another person.”?

‘Kentucky law thus “designates two ways an accused may be convicted of murder . . . [it]

2 The Kentucky Code also defines “wantonly:”

A person acts wantonly with respect to a result or to a circumstance described by a statute defining
an offense when he is aware of and consciously disregards a substantial and unjustifiable risk that
the result will occur or that the circumstance exists. The risk must be of such nature and degree
that disregard thereof constitutes a gross deviation from the standard of conduct that a reasonable
person would observe in the situation. A person who creates such a risk but is unaware thereof -
solely by reason of voluntary intoxication also acts wantonly with respect thereto. i

KRS § 501.020(3).
13

15 AR4t s



Case: 5 11 cv-00148-WOB HAI Doc #: 102 Filed: 05/03/17 Page: 14 of 35 - Page ID#:
1648

recognizes two mental states-connecting the caused-death of another to murder: intent and
wantonness.” Craft v. Com., 483 S.W.3d 837, 841 (Ky. 2016).

Thomas’s jury instructions included these mental states in the alternative.® D.E. 94-2 at
23. Such instructions are appropriate, if supported by the evidence:

[Allternative theories of cr1m1na1 liability may properly be presented in a smgle

instruction when the evidence supports both interpretations of the case and proof

of either beyond a reasonable doubt constitutes the same offense. For example,

the alternative theories of intentional and wanton murder may be presented in a

single instruction, if supported by the evidence, because both constitute the same

crime of murder under KRS 507.020.
- Evans v. Com., 45 S.W.3d 445, 447 (Ky. 2001). “[Wlhen the evidence will support either mental ., -
state beyond ‘a reasonable doubt, a combination murder instruction is certainly proper.”
Benjamin v. Com., 266 S.W.3d 775, 784 (Ky. 2008).4

Thomas argues that this “combination instruction” created a “mandatory conclusive
presumption as prohibited by Francis v. Franklin.” D.E. 97 at 1-4. He explores this concept

more fully in Ground Four. See D.E. 88 at 29-33. But the Court will address it here. The

Wardenrdsesot’ addressithrsr ”m‘a“rfdatoryAconclusw,expresurnptlon argurnentgatéall. See D.E. 94.

The sort of “presumptlon” held unconstitutional in Francis is not in play here. In

. ¥ A0 (Fanddo .
Francis, the jury instructions in a murder case stated: \ ° 5((»,,@ M_wf am«..t“cm@‘i" L aw

The acts of a person of sound mind and discretion are presumed to be the proc?uct
of the person’s will, but the presumption may be rebutted. A person of sound

mind and discretion is presumed to intend the natural and probable consequences
of his acts but the presumption may be rebutted.

Francis v. Franklin, 471 U.S. 307, 311 (1985). The problem was that, by creating this rebuttable

presumption, the jury instructions shouldered the defendant with the burden of persuasion. Id. at

3 His indictment, D.E. 94-2 at 4, merely cites KRS § 507. 020 and states, “On or about the 29th day of December,
2002, in Fayette County, Kentucky, [Thomas] killed Dionte Burdette.”

* The Benjamin opinion, released four years after Thomas’s trial, strongly urged trial courts to use separate verdict

forms for intentional and wanton murder, but stopped short of holding “combination” instructions unconstitutional.
Benjamin, 266 S.W.3d at 785.

14



f

Case: 5:11-cv-00148-WOB-HAI Doc #: 102 Filed: 05/03/17 Page: 15 of 35 - Page ID#:
1649 -

317-18. The Due Process Clause of the FOurteentn Amendment prohibits s'eates from relieving
the prosecution of its burden of persuasion beyond a reasonable doubt of every essential element
of a crime. Id. at 313. Thomas has not pointed to any such preeumption that was inc]uded in the
jury ins_tructions here. .So Francis does not appiy. o

Thomas also argues that the Commonwealth created an improper presumptlon in its

closing arguments. He includes his own transcription of the challenged language:

Prosecutor: If*yourbelieve==thig" defgﬁﬁﬁ?@ 5y ’Ot“Want"EtOTkllla[E"B]
you have the one shot in the leg, where is your shit? BOOM . . . hits him in the
leg, [D.B.] won’t give the defendant what he wants . i . if you believe based on
that information that this defendant didn® xmean:te:kill, you can still find that was
wantonly engaging in conduct by putting a .45 in front of [D.B.], aimed down,
pulling the trigger three more times . . . for the injuries [D.B.] suffered and fifth WIS o fles
and final time. for bullet that went through»door our Tates Creek Road’ ... . YOU WMD BN

CAN FIND INTENTIONAL OR WANTON MURDER ... . Reebw 3

‘DE. 97 at 4. 'Ehi@iiél?éﬁs‘é’?umaﬁge“”d%sﬁn@tainel:ud&:a@pre’surﬁﬁfi'énﬁtihatﬁs"‘h»i*f»‘tﬁ‘s?ith'e%burdenfﬁﬂofipre@f: The ¢

prosecutor is merely stating that the Kentucky murder statute contains two alternative mental

states, and that members of the Jury may convict if they fmd e1ther one. This is a correct )
Lt Tagdadsts,
statement of the law. See Crafft, 483 S.W.3d at 841-42; Evans-, 45 S.W.3d at 447. W2 Dusmibeisth pogrpdsn

- . PGT Wl sl citpg g -
Thessther-layer-of GrolTd-Onie=is=more=evidence=based. Thomas argues there was no v vt

>

. . ' ‘ 8 < ; . i bl 0 FFEC
evidence to support a finding of wanton murder. D.E. 97 at 1 (“[N]o rational trier-of fact could ot TD
- | o Dearvboif
have found the essential elements of wantonness beyond a reasonable doubt[.]”) Instead, he —_—

argues, all evidence pointed to intentional murder. D.E. 97 at 8. Thomas argues his rights were
violated because some jurors could have found him guilty under the wanton murder prong of

KRS § 507.020(1)@)—a mental state unsupported by any trial evidence. However, there was

evidence to support a wanton murder conviction. .

The standard for constitutional insufﬁciency of the evidence is “whether, after viewing

- the evidence in the light most favorable to the prosecution, any rational trier of fact could have

.

15 :
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found the essential elements of the crime beyond a reasonable doubt.” Jackson v. Virginia, 443
U.S. 307, 319 (1979). | | G
Briefly putting aside the intentionality/wantonness issue, the trial evidence that Thomas
murdered the victim clears this hurdle easily. The jury heard testimony from an eyewitness .. o
- (Greg Baltimore) that Thomas shot the victim multiple times and then hid the murder weapon.

v See Thomas, 2008 WL 682521, at *2. The jury also heard testimony from the victim’s mother, i

Donna Brooks that Thomas had confessed to shooting the vietim. Jd. So the evidence is ample

- for Jackson purposes that Thomas kllled the victim. But does the evidence support a finding that

he did so wantonly? ' ' ' R A

Mﬁm% As the Kentucky Supreme Court recently explained, a Jury is free to infer 1ntentlonahty
f"

“‘W

awry Id at *1 These circumstances also support a ﬁndmg of wanton murder..

hihy

eyewrtness the jury heard evidence that the defendant killed the victim with a six-inch blade

Pt »

‘wanton conduct Addltionally, the evrdence showed that the v1ctim died durmg a drug deal gone
/——V ey )

2o OT wantonncss based on the mrcumstances of the killing. In Craft although there was no

(Craft 483 S.W. 3d at 838, 842) Regarding mtentlonahty, the Court held that intent to kill can be “**

properly “inferred from the extent and character of the victim’s injuries.” . Id. at 842 (quoting

4]
o]
@

4

Hludsu YoeloOM1,, 979-8 W2 =10 63110yl 998)) And, based on the dfgg’flw_mmrﬂgsult

a jury could 1nf ither 1ntentionality or wantonness As the Court explained, “The wound was - &

six 1nches deep. This wound is more than enough for a jury reasonably to conclude that [the

defendant] was acting in a manner that created the grave risk of death to [the Victim] and that the
conduct amounted to an extreme indifference to human life.” Id.

The same holds true here Thomas shot thc victim in the leg and chest, and he died from

s

those wounds See T, homas 2008 WL 682521, at *2. The wounds alone support an inference of
foromeT o OO Puggs Agsenr 4 - < &S::Qfa

R Lf: ‘,g’

".'/ ¢

t Ve W daﬂrg&vé f tanten
Z'I;/?MV Otodfifes 1w by, oot ds VK,
o ccduy,

16



Case: 5:11-cv-00148-WOB-HAI Doc #: 102 Filed: 05/03/17 Page: 17 of 35 - Page ID#:
1651 p ' :

Thomas insists that the Commonwealth failed to prove an essential element of wanton
inurder, i.e., “accident.” D.E. 88 at 30; D.E. 97 at 4.“But “accident” is not an element of wanton #

' . - T, . C@v\ Yl
murder, and Thomas provides no authority suggesting such. j ﬂ/ 17 "ffm‘)u/ t
. —

Because Thomas’s undeﬂying insufficient-evidence claim lacks mefit, his appellate

counsel could not have been ineffective for failing to raise it. The four arguments she did raise boes 7

V‘(’/‘\-”
are stronger. See Part ILB, supra. Consequently, Thomas also possessed no potentially gimaz(t

e

meritorious IAAC claim to raise on post-conviction. Ground One is both defaulted and - Py 7
meritless. : .

B. Ground Two : . ‘ ot
Thomas argues in his second ground that trial counsel was ineffective for vfailing to
request a lesser-included-offense instruction for first-degree manslaughter. D.E. 88 at 7, 24. He
argues that witness Donna Brooks provided testimony “supporting a defense and instruction for
voluntéry manslaughter and [Extreme Emotional Disturbance (“EED™)).” Id. at 25.
.- Thomas states that he asked his appellate counsel to raise this issue, but she refused on

' the basis that the issue was unpreserved because there was no objection at trial.. D.E. 88 at 27; x:]\ﬁ
% D.E. 97 at9. This is an admission that the claim is procedurally defaulted. JW r@:‘f ) bt

o
Jub- ol

%  Waiver is a reasonable ground for declining to raise an issue on appeal. - Hoffuer v.

Bradshaw,‘622 F.3d 487, 506 (6th Cir. 2010) (finding that “appellate counsel’s decisiqn nqt to

raiée a waived issue wés reasonable [under Strickland and Robbins]”).) Bepaﬁse- the issue wéé V
. unpreserved, it would not have been “clearly stronger” than tl_ive"v issues that were raised on appeal.

Id. Because he cannot establish IAAC, Thomas hés no c;ause to éxcuée procedural default at tﬁ_e

 initial appeal level.

17
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Thomas raised this manslaughter/EED claim in hi§ original pro Se post-conviction
motion. D.E. 9-9 at»2 9 8(F); D.E. 9-10 at 8. Id. Post-conviction counsel did not include this
claim in his supplerhental brieﬁng a‘; this stage. See D.E. 9-11. After the claim waé denied,
Thomas states that, against his wishes, ﬁis post-conviction counsel refused to raise this issue on
the appeal of the denial of post-cqnvictioﬁ relief. D.E. 88 at 28. There is no-legz;ll right to
coﬁnsel on an-appeal from a denial of post-conviction relief. Martiﬁez, 566 U.S. at 16. | Thus,
Thomas cannot overéome the procedural default of this post-conviction claim.

Thomas further argues that he is challenging post-conviction counsel’s failure to
supplemént this claim after Thomas included it in his pro se petition. D.E. 97 at 11. He says that
the claim was therefore “not properly raised to‘ the trial court.” Id. Neither side provides case
law that clearl& indicates whether a post-conviction counsel’s failure to supplement a claim

already _raised' pro se in a post-conviction motion is subject to analysis under the

. " o el ieing Jets>
Martinez/Trevino exception. Jh I"W W‘W, 52:;: A idas coy M;gr\f-@

st fovel
Thomas’s argument in his pro se motlon was that his trial counsel was ineffective for

requesting instructions on only three out of five lesser included offenses to murder. D.E. 9-10 at

ond Lo Ao spil cu et
8. 'I:}_lolgg’s__djd_nm_mennan first-degree manslaughter or EED specifically. See id.; D. E 9-9 at

2. However, the Commonwealth did address first-degree manslaughter as a potential lesser-
included offense in its response brief. D.E. 9-12 at 6-7. And, although post-conviction counsel
only provided additional brieﬁng on two of Thomas’s issues, he alluded to “all of the issues ﬁﬁ/ M
[Thomas] raised in his initial pro se post-conviction motion” as bases for relief. D.E. 9-11 at 7- . /

. , N ﬂ@ﬁ
8. Thomas argues that the trial court misunderstood his argument as one pertaining to b Covf’
involuntary intoxication. D.E. 97 at 10. But the trial court did address lesser'included offenses. VM”L_

The court first opined that the lesser-included-offense issue was barred because it was raised

kol %‘,/PM m/’"u\ﬁ/W —
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| M .
before the Supreme Court and denied. D.E. 9-13 at 7. Regardless of whether the claim was

barred, the trial court also addressed the merits:

On the issue of lesser included offenses, the Commonwealth argued that the case
involved only Guilty or Not Guilty verdicts on the murder charge. Trial counsel
was effective in arguing and getting the trial court to give lesser included offenses

as part of the Instructions in this case. . . . [Clonsidering [this argument] on the S (reo
merits at this stage of the proceedings, [1t is] without merit. i (oM %

Hd.at785 Subiving,

Assuming without deciding thet a federal habeas court u1ay consider a claim of -
ineffective assistance of post-conviction based on faxlure to supplement, this claim fails on the
merits. [Under Strzckland the Court must presume that post-conv1ct10n counsel performed
reasonably in how he chose to supplement Thomas’s petitioﬁ, As previously discussed,
“Kentucky prisoners can, under certain circumstances, establish cause fof a procedurul default of

M \H“"’ their IATC claims by showing thet they lacked effective .assistan'ce ’ofi counsel at their initial- .
@nw\?\ f:rewew collateral proceedmgsj Woolbrzght v. Crews, 791 F.3d 628, 636 (6th Cir. 2015). To
(,50(/ invoke this Martinez/Trevino exception, the petltloner must establish that (1) his post-conviction
M&\l{u counsel was ineffectiv_e, and (2) his underlying claims alleging ineffective aesistance of trial
counsei are “substantial,” which is to say that they have “some merit.” Brizendine v. Parker, 644

- F. App’x 588, 592 (6th Cir. 2016) (quoting Martinez, 566 U S. at 13).

; o7 Here, as the trial court obéerved (D.E. 9-13 at 7-8), etrial .counselusuceessfully..argued
s | T

- @gﬁi‘ﬁﬁf%ﬁe@sgwemmentﬁfer@eimeslus:i‘oneeﬁelessereisneludeder;efﬁem-seﬁginstnuct-ionsﬁerevertheless, the
jury convicted Thomas of murder beyond a reasonable doubt. Furthermore, the first-degree
manslaughter issue was unpreserved. Additionally, there is no federal constitutional right to a.

lesser-included offense instruction in a trial like Thomas’s in which the death penalty is not

5 The Jury instructions included the lesser included offenses of second- -degree manslaughter and reckless homlclde
D.E. 94-2 at 21, 24-25.

2
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“bein'g sought. “[T]he Constitution does not require a lesser-included offense instruction in non-f’

capital cases.” McMullan v. Booker, 761 F.3d 662, 667 (6th Cir. 2014) (quoting Campbell v. ‘
Coyle, 260 F.3d 531, 541 (6th Cir. 2001)); see also Bagby V. Sowdérs, 894 F.2d 792, 797 (6th
Cir. 1990) (holding that failure to provide a lesser-included offense instruction in a noncapital

W case “is not an error of such character and magnitude to be cognizable in federal habeas corpus

o \_review”).
M ' )\}Y’\ Under these circumstances, Thomas’s underlying IATC claim is not “substantial.”

N:;&,&\\W Accordingly, post-conviction counsel did not perfonn ineffectively by failing to elaborate on this
N particular | claim in his supplemental brief. Thomas thus meets. ‘neither prong of the
y . Martinez/Trevino test to overcome this procedural default. | '
v W In'sum, this claim was unpreserved at trial. Yet the post-conviction trial court found itto
\WM/ have no merit anyway. Accnrdingly, the claim was not clearly stronger than the issues that were
_raised on appeal. \:And, assuming without deciding that the Martinez/Trevino excepﬁon could
apply to]Tfailur_e to supplement a pro se post-conviction petition) the underlying claim -is not
substantial. So the.exception provides no relief to Thomas on this claimj |
| C. Ground Three
Thomas’s  third ground also concerns hi.s- desire for a first-degree manslaughter
instruction. D.E. 88 at 8, 24-29. Unlike Gronnd Two, it is av direct claim of IAAC. Id. He faults
appellate counsel for failing to raise a “palpable error claim” based on the trial court’s failure to
include the ﬁrst-degree nlanslaught_er instruction. Id. at 8. Thomas raised this IAAC issue in his |
third post-conviction motion and his appeal thereof. Id. at 9-10. In ruling on this post-
* conviction motion, the trial court found: "

There is absolutely no showing by Thomas that any of his several Counsel,
including specifically his appellate Counsel, fell below the standard of care in any
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aspect of his representation. It is also beyond dispute that there was no showing
any Counsel prejudiced Thomas which resulted in his conviction or the denial of

any appeal or post-conviction proceedings. W s bolpweh 1o
14 - ‘g . { g}%.k W
~D.E.33-5at 2.
The Court. of Appeals did not reach the merits, but found that vThomas’s petition was
barred on the bases that Kentucky did not recognize IAAC claims before 2010 and that Thomas

could only raise such an issue in a Rule 11.42 motion, which this was not. D.E. 33-11. .

o
;QZ/M Accordingly, the claim is procedurally defaulted. Thomas could only have raised it in his initial
A : 7 v wdve 77
oy post-conviction motion. Further, Thomas cannot rely on the Martinez/Trevino exception to

Tty | | -
fuf,., overcome the default because he makes no “substantial” showing of an IATC claim underlying
7 X | .
550 wg ~ his IAAC claim. As discussed in relation to Ground Two, there is no federal right to lesser-
Aty SH cMullan, 7

Sy included offense instructions in a case in which the death penalty is not sought.

3d at 667; Baghy, 894 F.2d at

The underlying claim emanating from the trial is not

cognizable in federal habeas proceediﬁgs. Thus, Thomas is not entitled to relief on this claim.
| D. Gr(()undr Four ,

- Thomas’s fotlrth ground is.also an IAAC ciaim. D.E. 88 at 10. Like Ground Three,
" Thomas raised it in his third post-conviction motiott. Id. at 10-11. It concerns an alleged “fatal
variance;’ in his indictment.® Id. He claims that because he was “conjunctiVely indicted” with
both intentional and wanton murder, the trial court gave the jury an improper “combmatlon
lnstmctlon that created an 1mperm1351ble “mandatory presumption.” Id. Thus, the verdict was
- “defective” and the judgment was “void.” Id. Ground Four alleges that Thomas’s appellate

counsel was ineffective for fa111ng to raise this issue. Id. He tries to overcome procedural

§ As previously noted, the indictment, D.E. 94-2 at 4, merely cites KRS § 507.020 and states, “On or about the 29th
day of December, 2002, in Fayette County, Kentucky, [Thomas] killed Dionte. Burdette.”
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default by alleging his post-conviction counsel was ineffective for faiiing to raise the IAAC
claim. Id Thofnas did not object at trial. Id. a\t 33.

- The Court has already discussed the-legal issues underlying Ground Four in relation to
Ground One. Each of his arguments concerning the alternative mental element in the Kentucky
murder statute is meritless. The issue is defaulted and, in light of the feebleness of the
underlying trial claim, Thomas cannot show ineffective assistance of appellate.coun‘sel or of

post-conviction counsel sd as to overcome the procedural default.

E. Ground Five

Thomas argues in Ground Five that his triai counsel héd an “actual conﬂict.” D.E. 88 at
16. He argues that, aﬂerl he threw a notepad at his attorney at trial, the trial court should have
conducted an inquiry into the conflict. Jd. at 16, 34-36. In his memorandum, Thomas alleges
that his trial attorney, whe became a prosecutor “immediately after” —his trial, “intentionally”
sabotaged his defense. Id. at 35. He faults his counsel for “.laughinngith Commonwealth
Attorney about [Thomas’s] guilt and the futility in defending him.” Id. He complains thaf trial
counsel argued an alternative perpetrator defense against his wishes.‘ Id.
Thomes admits that this ground is ul’le“xhéusted—-he has not raised it until now. Id. et 16.
He argues his appelléte and post-conviction counsel were ineffective for failing to raise the issue.
He also argues that th_e actual 'coﬁﬂict amounted to “no ceunsel at all,” thus creating a
“jurisdictionél”A (which the Court construes to mean “structural”) error that is ‘.‘ehallengeable et
any time.” Id. at 36. W&LW‘}/IZJ)L& @lb; WWG:%W .
\Avgain, because Thomas was represented on appe;ll, to overcome default he must sho;zv
that this ground was clearly stronger than the four grounds raised on appeal. Hoffner v.

Bradshaw, 622 F.3d 487, 506 (6th Cir. 2010). It is not. Thomas threw the notepad ét his counsel
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because he was upset at the testlmony by two witnesses. D.E. 94 at 47 48 He states in his reply
brief, “What upset me was the fact that my attorney did not cross-examine the w1tness[es] with
_readily avallable evidence and all the prior inconsistent statements that should have been used to

h them.” D.E. 97 at 18.
unpeac them. at | w;{}}(ﬁﬁ“w ol W/W" W‘}?W %\,

Counse]’s failure to 1mpeach a key w1tness does not indicate a conflict of interest. Nor

does the fact that Thomas objected to counsel’s trial strategy or that his counsel later went to

work for the Commonwealth, Failing to win a case, particularly one in which the evidence
against the defendant was so strong, is not indicative of a conflict of interest. In light of the

weakness of this claim, there is no ba51s for finding that appellate or post-conviction counsel was

G\,Mj 1neffect1ve for failing to raise it. It is neither a substantial claim nor one that is clearly stronger

than the claims ralsed on appeal. As discussed throughout this Recommended Disposition, the

Kentucky courts have repeatedly found that Thomas’s trial counsel performed competently.
Thomas provides no adequate basis for disregarding these ﬁndings. ‘Ground Five is defaulted.
| F Ground Six
Thomas argues in Ground Six that his trial counsel failed to adequately investigate,

prepare, and present his “best defense.” D.E. 88 at 17. Thomas raised this issue in his initial pro

se post-conviction motion, but his post-conviction counsel did not supplement this claim and did

not raise it on the appeal of the denial of that motion. Id. at 17, 40.
Thomas states that, before trial, he and counsel discussed “an inveluntary manslaughter
defense.” Id. at 37. The Court assumes this is what Thomas alleges to have been his “best

defense.” Thomas argues that, at trial, counsel went “haywire” and raised two inconsistent other

defenses—that there was an alternative perpetrator, and that Thomas shot the victim during a

struggle. Id. at 36-37.
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The claim is procedurally defaulted, but Thomas may not avail himself of the

Martinez/Trevino exception. See Brizendine v. Parker, 644 F. App’x 588, 592 (6th Cir. 2016).

BTN TR

Themaszraised:.theclaim=himself-in-his=initial“postsconviction=motions«so,the, issu
teehnalealflyézdefaultedfs:até?%theﬁf:apo‘stseonyaeftzl'enmtmalﬁcouﬁtazleﬁel, where the Martinez/Trevino
exception applies. Instead, the applicable rule seems.to be the principle that there is no right to
‘counsel on appeal from the denial of a post-conviction motion. Martinez v. Ryan, 566 U.S. 1, 16

(2012). Without any federal right to effective assistance on a'pbst-conviction appeal, Thomas

cannot overcome the default. jl/gy]f% /’J'/' | Z SW/M%(’ /' ;sztmwmw' m JVM /

ruﬁ 6’/‘*@’”
Even if the clalm was defaulted at the post-conviction trial court level, Thomas could not

satisfy the Martinez/Trevino standard. To overcome the procedural default caused by the failure
to appeal the claim, Thomas must establish that (1) his post-conviction counsel was ineffective,
and (2) his underlying claims alleging ineffective assistance of trial counsel are “substantial ?
which is to say that they have ¥some merit.” ) Brizendine v. Parker, 644 F. App x 588, 592 (6th
a5 Gt A

Cir. 2016) (quotmg- Martmez, 566 U.S. at 13).

Thomas cannot meet this substantiality standard. F irst, he raised this IATC issue in his
own post-conviction motion and the post-conviction court rejected it. Thomas stated in his

motion that he “received ineffective assistance of counsel when defense counsel failed to

investigate, adequately_prepare for nor in fact present a viable defense.” D E. 99 at2. #e

oTatio on“in"Ris*accompanying-niemorandame D.E. 9-10 at 3-4 .
M pminil o Gl 1 g Ao o Lowf g i V5
issappointedicounselelaborate:furthets SO th1sJ1ssue ).E.9-11. The trial court found the claim dddrscdl
nuvpitdele Uiely W @ /307

“frlvolous ” D.E. 9-13 at 7. The court found that trial counsel “effectively presented to the jury

evidence whlch would directly call into questlon whether [Thomas] shot the v1ct1m or whether %

the shooter was#1€ third person in @ . . . or [an] unknown white male who was first

Tis ous > R Al - Gelrnologll.

-
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identified by a defense witness.” Id. Further, the court found that “trial counsel engaged in
rigorous and thorough cross-examination of all of the Commonwealth witnesses.” Id. The fact

\ . _
that the trial court found this inadequate preparation claim to be “frivolous” means that the claim

MAGL St Gus s
JEMDND  pC THC

cannot be “substantial.” Martinez, 566 U.S. at 13." This clainis defaulted.7
v ‘ ' c7 Bulos 2

G. Ground Seven
This is a claim of IAAC. Thomas argues that 'appellaté counsel was ineffective for failing -
- to raise a claim of vprose'cuto-ri;al misconduct. D.E. 88 at .18. Thomas alléges that, -withc;ut giving
prior notice, the Commonwealth presented evidence of robbery—é crime that was not charged
on the in&ictmcnt. Id. ét 18, 42.. Thomas argues that .Kentucky Rule of Evidence 4.04 was
thereby \)ioléted. D.E. 97 at 25. According to Thomas, there was no objection at frial, and the -
. - issue was not raised on direct appeal. DE 88 at 18. Thomas says he “requested that his direct
appeal attorney address this issue,” but she “stated the claim was not éognizable under existing
law.” Id. at 44. He also states he asked his post-conviction attorney to raise it, but he refused
“"c.lue to it not being cognizablé in 11.-4’2: proceedings.;’ Id. Thus, Ground Séven is an JAAC
g claifn that was defaulted by failure to raiée it in the initial pqst-cgnviction proceeding.

Thomas unsuccessfully presented this IAAC claim in_lhisvthird post-cbnviction motion
and the subsequent appeal. DE 88 gt 18; see also DE 33-1 (state post-conviction motion). A
~The Court of Appeéls noted that the trial court denied the mcl)tion on the grounds that Hollon did
not apply retroaétively and that the motion “was meritless as there was no proof any of his many

attorneys had caused his conviction, provided subpar representation, or caused the denial of his

requests for post-éonviction relief.” D.E. 33-11 at 2. The Court of Appeals afﬁrmed, finding

7 Thomas notes that his trial counsel waived opening statement. D.E. 88 at 37; D.E. 97 at 19. But an attorney’s
- decision not to make an opening statement is “ordinarily a mere matter of trial tactics” and “will not constitute”

ineffective assistance. Millender v. Adams, 376 F.3d 520, 525 (6th Cir. 2004) (quoting United States v. Rodriguez-
_ Ramirez, 777 F.2d 454, 458 (9th Cir. 1985)); see also Lott v. MacLaren, 569 F. App’x 392, 401 (6th Cir. 2014)
" (finding no Supreme Court precedent holding that waiving an opening statement could constitute ineffective-
assistance). And Kentucky Criminal Rule 9.42 specifically permits attorneys to forego giving an opening statement.
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both that Hollon did not apply and that the eléims could only be f\z1ised in a Rule 11.42 motion,
not a Rule 60.02 motion like the one at issue. Id. at 3. Thus, although. the trial court considered
the me;jits (in the altematiVej, the Court of Appeals found the case pfocedurally barfed.
Regardless of any preeedural default, the trial issue underlyieg the IAAC claim lacks
merit. The claim may warrant deference under 28 U.S.C. § 2254(&) to the triallv court’s merits
determination.l Even under de novo review, however, the claim ﬂounders.v There was no
objection at trial to any evidence or argument concerning whethier Thomas was trying to rob the
victim. See D.E. 88 at 1.8; D.E. 94 at 51. And for good reason%this evidence was admissible
- evidence of either motive or intent under Rule 404(b)(1) or evidence supporting the wanton
conduct element of Kentucky murdee, whieh would be admissible under Rule 404(b)(2). The

Kentucky Supreme Court has noted, “The facts proving the element of endangerment necessary

to convict of first-degree robbery may be the same facts which prove the element of aggravated |

wantonness necessary to convict of wanton murder.” Meredith v. Com., 164 S.W.3d 500, 505
(Ky. 2005) (quoting Bennett v. Com., 978 S.W.2d 322, 327 (Ky. 1998)). The disputed evidence
was admissible. Thefe was ne prosecutorial misconduct. Trial counsel could not have been
ineffective t:or failing to challeege the evidence.

Thus, even without pfocedural default or (alternatively) extreme deference to the state
trial court’s comment on the merits, the underlying claim has no merit. As a result, the weakness
of the clafm indicates there is no basis to overcome any procedural default.

H. Ground Eight

Ground Eight concerns a piece of evidence Thomas claims was suppressed. D.E. 88 at

- 19. He claims that “newly discovered evidence” proves the Commonwealth violated his due
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process rights under Bfady v. Maryland, 373 U.S. 83 (1963). Id. He presents the claim as both a
Bfady claim and an IATC claim based.on failure to discover the evidence. D.E. 97 at 28.

Thomas does not develoﬁ this Ground in the memorandum accompanying his § 2254
motion, but he did argue it in the fo@ of an IATC ‘clairr‘l. in_his second state post-conviction
motion. D.E. 88 at 19; D.E. 9-21\/af 4 (motion); D.E. 9-22 at 10 (memorandurri in support of .
motion). And he elaborates in his réply brief. D.E. 97 at 28-%9. The élaim\was not raised prior
to his. second bost-conviction motion.

The evidence is a funeral program (Thbmas calls it an obifuary) that Thomas says proves
that Devin Neal was a pallbearer at the victim’s funerall. D.E. 9-22 at 14. Devin Neal did not
| testify at Thomas’s trial, although he had been \éubpoenaed. Id. at 12. Thomas argués that Neal °
is relevant because when the victim’s mother testified at the November 19, 2003 suppression
hearing, she testified she did not know what friend of her d.;slughter’s had told her,-Thomas’s
name. Id. at 11-12. Thomas argue‘s that, had he pOsseSsqd thé ﬁ;neral lﬁfogram, he could havé
proven that the victim’s motl;ef knew Neal, and could'thereby have impeached her tesfimony.
Id. at13.

/‘ The post-conviction court considered this argument and stated:

Assuming for sake of -argumen_f that Neél was a friend of Baltimore and th’e

decedent, the Court absolutely make[s] a Finding of Fact and Conclusion of Law

that this- information, even if brought out at the trial of this case, would not

establish, by any stretch of the imagination, a reasonable probability that the result
/of the trial would have been different.

It is absolutely crystal-clear that Thomas has not established anything remotely.
close to a showing that would justify the relief sought in this case based upon the
. “newly discovered evidence” that a person that was not even a witness at the trial
purportedly acted as a pallbearer at the funeral for the man Thomas shot and
killed. ' ' : '

{

27



Case: 5:11-cv-00148-WOB-HAI - Doc #: 101266I;iled: 05/03/17 Pagé: 28 of 35 - Page ID_#:
D.E. 9-25 gt 6,8.
The Kentucky Court of Appeals upheld the rejection of the Brady claim on the basis tha;c
'Thomas “was actually aware the the funeral program prior to his November 2004 trial,” as the
Commonwealth argued. Thomas v. Com., No. 2010-CA-227—MR, 2011 WL 2553519, at *3 (Ky.
Ct. App. June 10', 2011). The appellate court further upheld thé trial court’s rejection of the
accom‘panying'.IATC_ claim on the merits. Id. at *3-4. Thus, the Kentucky Courts found that this
ground failed as a Brady claim and as an IATC claim. The Sixth Circuit described this Court of
Appeals opinion as one that “adjudicated [this aspect of Thomas’s second post-conviction]
motion on the merits.” Thomas v. 'Meko, 828 F.3d 435, 438 (éth Cir. 2016). This claim is
therefore exhausted. Given the considerable deference igra‘nted to state couft merits
determinations under 28 U.S.C. § 2254(d), Thomas cannot obtain relief on this c'laim._.
The Supreme Court in Bfady held that “the éuppression by the prosecution of eviden‘ce
- favorable to an accused upon request violates due process where the evidence is material either
to guilt or to punishment, irrespecti.ve of the good faith or bad faith of the prosenution.” Brady,
373 U.S,, at 87. Tne elemeht_s of a Brady prosecutorial misconduct claim are that “[t]he evidence -
at issue must be favorable to the accused, either because it is exculpatory, or because it is
impeaching; that evidence must have been suppressed by the State, either willfully or
inadvertently; and prejudice must have ensued.” Banks v. Dretke, 540 U.S. 668, 691-(2004)
_(qnoting Strickler v. Greene, 527 U.S. 263, 282 (1999)). Embedded in these elements is a
“materiality” standardehich requires “a reasonable probability that, had the evidence been
disclosed to the defense, the result of tne proceeding would have been different.” Strickler v. -

" Greene, 527 U.S. at 280 (quoting United States v. Bagley, 473 U.S. 667, 682 (1985)). A
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“reasonable bproba.bility” is one that is “sufﬁcient to undermine conﬁdenee in.'the outcome.”
- Bagley, 473 U.S. at 682 (quoting Strickland, 466 U.S. at 694).

‘Here, the stete courts found quite plainly that the allegedly. suppressed funeral brogram
was not material, and would not have affected the result of the suppression hearing or trial.
Applying due deferenee to an exhausted claim, this Court cannot find that this decision on the
‘merits “Was contrary to, or involved an unreasonable applicetion of, elearly eetablished Federal

¥

| law, as determined by the Supreme Court of the United States” or “was based on an i

unreasonable determination of the facts in light of the evidence presented in the State court gi % ,

proceeding.” 28 U.S.C. § 2254(d). Thomas has not meaningfully addressed either of these  f 2
: i o Bl

standards. The Brady claim lacks merit, as does the accompanying IATC claim. %aﬂ Mdg’@o

1. Ground Nine
Thomas’s ninth ground is an IATC claim that Aco_ncems the prosecutor’s description '
during closing arguments ef prior testifnony by the medical examiner. D.E. 88 at 20. Thomas
argues his trial counsel was ineffective for failing to object >t0 the prosecutor “misquoting key
expert tesﬁmonial evidence.” Id. Thomas raised this issue in his original post-conviction motion
(D.E. 9-9 at 2; D.E.'9-10 at 7), but his appointed counsel did not sﬁpplement it (D.E. 9-11). The

trial court reached the merits of this claim and found:

As to the claim that there was no objection raised when the Commonwealth
misstated evidence in the closing argument, the trial record shows objections
made by trial counsel during the prosecution’s closing argument, including an
objection to the demonstration using the injury diagram entered into evidence by
the medical examiner. The claim that trial counsel made no objection in the
Commonwealth’s closing argument is simply untrue and thoroughly refuted by
the trial record.

‘D.E.9-13 at 8.
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Thomas’s post-conviction counsel did not raise this issue on post-conviction appeal.
D.E. 88 at 20. Accordingly, it is defaulted.

Although the Martinez/Trevino exception permits Thomas to raise ineffective assistance
of post-conviction counsel as excusable grounds for default, this exception does not apply.to the
appeal of a denial of a post-conviction motion. Martinez v. Ryan, 566 U.S. 1, 16 (2012).
Because there is no right to- counsel in the appeal of a post-conviction motion,.id., Thomas
cannot overcome fhis default. Even if the Martinez/Trevino exception applied to post-convict_ion,
counsel’s failure to supplement a claim raised pro se and addressed by the trial court, the
exception would not excuse the default because the ‘underlying IATC claim is not substantial.

. The state trial court, worthy of deférence for its factual ﬁhdings, found the claim to be
~ unsupported by the facts. For these various reasons, Thomas cannot overcome this procedural
default.
J. Gr—ound Tén_

" Ground Ten draws on some of the same facts as Ground Nine, but alleges ineffective

assistance of appellate counsel. D.E. 88 at 21. Thomas claims his appellate counsel should have =

challenged the Commonwealthfs use of “false evidence énd improper character bolstering”
during closing arguments. Id. |
Thomas did not raise this IAAC issue until his third post-conviction motion and its
subsequent appeal. Id. at 21; see also D.E. 33-1 (Fhird post-conviction motion). The trial court
denied the motipn because (1) IAAC claiﬁs were not recognized at the time of Thomas’s initial -
appeal, and, alternatively (2) the motion was mefitless because Thomas failed to show both

IATC and JAAC. D.E. 33-5 at 2. The Kentucky Court of Appeals affirmed on the basis that
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Hollon’s recognition of IAAC claims did not appiy retroactively. D.E. 33-1 1; Thomas, 2012 WL
5457648. |

This claim is deféulted because Thémas failed to raise his IAAC argﬁment in his initial

p({)sf-'convictidn motion. The Keﬁtucky Court of Appeals thus found it procedurally‘ barred.
Thomas cannot excuse this default at the initial post-conviction .stage. As previously noted, t/he
lperceived futility in faising such arguments (when Kentucky did not recognize IAAC claims at

~ the time) is not grounds for excusing default. Franklin v. Bradshaw, 695 F.3d 439, 455 (6th Cir.
2012). Alternatively, in terms of exhaustion, bécause the Court of Appeals refused to considér
the merits of this Ground, the merits have not been subjected to a full review by the Kentucky
courts, so they are unexhausted. Williams v. Mit(:éell, 792 F.3d_606, 613 (6th Cir. 2015).

Even if Thomas’s claims in Ground Ten wére not defaulted and unexhausted, they would
not support an IAAC clair‘n.’ To prdve IAAC, Thomas must point to trial issues that are “cleérly
stronger” than the ones appellate counsel challenged. Hutton v. Mitchell, 839 F.3d 486, 501 (6.th |
Cir. 2016); Hoffner v. Bifadshaw, 622 F.3d 487, 505-06 (6th Cir. 2010). Thomas cannot make

- this showing when the - post-conviction trial coﬁrt, briefly considering thé merits, found

‘;absolutely no showing by Thomas that any of his several.CbunseI, including spéc‘ifically his

app¢'lléte Counsel, fell below the standard of care in any aspect of his repfesentation. It is also

beyond dispute that there was no éhowing‘ any Counsel preju(iiced Thomas which resulted in his
conviction or the denial of any appeal or post-conviction proceedings.” DE 33-5 at 2. In light
of this merits determination by the post-conviction trial court, Thomas cannot show that his

issues in Ground Ten are clearly stronger than the ones his appellate counsel raised on appeal.
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" K. Ground Eleven
In his amended “final ground,” Thblﬁas argues that his indictment was defective and .
failed to provide adequate notice of the chargeé against him. D.E. 89 at 3. He raised this issue in
a state habeas action filed in 2016 and its appeal. Id. He claims his appellate counsel was
ineffective for failing to raise the issue on direct éppeél. Id
| The. Warden'arg'_ues this claim is untimely because it was .ﬁled beyond the one-year
statute of limitations and does not relate back to the rést. of his petiti.on. D.E. 94 at 64-67 (citing
28 U.S.C. § 2244). |
 Regardless of whether the claim is unt‘imely, it is defaulted and has no traction on the
merits. Thomas provides no details regarding what the “de.fect' in the indictment” might have
been. DE 89 at 3. His argument in his state habeas petition was fhat the indictment was ‘.‘void”_
because it “failed to state rfacts thaf constitute a public offense as to [murder].” D.E. 94-2 at 97.
This count of the indictment cites KRS § 507.020 and states, “On or about the 29th day of
Deéember, 2002, in Fayette County,.Kentﬁcky, [Thomas] killed Dionte Burdette.” Id. at 4.
Thomas’s state habeas petition contains arguments very similar to those previously explored in
Counts One and Four, i.e., that the indictment failed to adequately define the crime, particular_ly
in light of the murder statute’s alternative mental states. Id. at 97, 103-06. |
| The trial court dismissed‘Thomas’s state hébeas 'petition? finding that the indictment
“charged an offense and was not fafally defective.” D.E. 94-2 at 158. The Court of Appeéls
found that a habeas petition was not the proper forum for raising the claim, and also held that
“Thomas_has failed to demonstrate entitlement to a writ on the ;nerits.’7 D.E. 94-2 at 161. The
appellate court found the ihdictrﬁent “sufficient because it lists the corresponding statute he is

éharged with violating as well as providing a short description of the factual allegation in support
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of the charge.” Id. at 162. Thus, the appellate court found that the motion was both procedurally

barred and failed bn the m'eritsv.

The state courts’ ruling on the merits of this claim is entitled to great deference. 28

US.C. § 2254(d). Here, the Court has no basis for finding that this ruling was “contrary to, or
involved an unreasonable application of, clearly established Federal law, as determined by the

Supreme Court of the United States” or “based on an unreasonable determination of the facts in

/;

light of the evidence presented in the State court proceeding.” Id. Because the claim itself is

meritless? it also provides no basis for finding IAAC so as to overcome the procedural default.
This claim was not clearly stronger tilan the ones Thomas’s counsel raised on appeal. Hutton v.
Mitchell, 839 Fv.3d 486, 501 (6th Cir. 2016). As with>hi's other claims, this one entitles Thomas
to noi'relief in fed;aral court. | | |
IV. CONCLUSION
For the reasons discussed above, the undersigned RECOMMENDS that Thomés’s
petition be dismissed. Each of his eieven claims is either meritléss, proceduraliy defauited, or

both.

The Court further RECOMMENDS that no Certificate of Appealability (“COA”) should

issue. A COA may issue “only.if the applicant has made a substantial showing of the denial of a

constitutional right.” 28 U.S.C. § 2253(c)(2). This standard requires a petitioner to demonstrate

that “reasonable jurists could debate whether (or, for that mafter, agree that) the petitioin should
have been resolved in a different manner or that the issues presented were ‘adequate to deserve
© encouragement to proceed further.”’. Slack v. McDaniel, 529 U.S. 473, 484 (2000) (quoting
"~ Barefoot v. Estelle, 463 U.S. 880, 893 n.4 (1983)). -.In other words, the petitioner “must

demonstrate that reasonable jurists would find the district court’s assessment of the constitutional
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‘claims debatable or wrong.” Id. Here, the state courts’ resolution of any claims that may have
been exhausted would be entitled to great deference under 28 U.S.C: § 2254(d)(1). Reasonable
jurists would find no grounds to overturn those rulings. The Court finds no basis for

encouraging Thomas to proceed further. And, when a case is dismissed on procedural grounds; a

Certificate tay bnly issue if the movant céh?ﬁ'é”@"(f“‘fﬁéﬁ‘*"jur‘i‘»stssefsereason‘nw,Quldifmgl;ijg&glghgfggble

. whether-the-petition states a valid claim of the denial of a constitutional right and that jurists-of

T 36 B

reaSoH would'"’ﬁﬁ“&?ﬁéﬁﬁ%IE”WH”e“tH’é'f’”th‘é‘”’afé’triéf court wasTcofrect?ﬁ“i"’t‘?‘ﬁf‘d‘é’e"ﬁduralﬁrul-irfg.”
Sla_ckmv:chDaﬁ’i?l;“’5‘2'9’[‘]%81”4‘7’33’”4‘8’4“"(”2@00)emHere;wThomas%smpno‘eeduralgdefau-l»tsuand.yfailures
to.exhaust.are.cleary-and-he-has-shown.no basis to surmount them...
S The Court further FINDS that no hearing is warranted. See Rule 8(a), Rules Governmg“ﬁ;1
i, Section 2254 Proceedings. Review under § 2254 is “limited to the record that was before the

state court that adjudicated the claim on the merits.” Cullen v. Pinholster, 563 U.S."170, 181

(2011). Evidence introduced in federal court has “no bearing” on § 2254 review. Id. at 185. i

Thus, this Court would be barred from considering any additional evidence in addressing

Thomas’s claims. -

&
#
&
I

The Court directs the parties‘to 28 US.C. § 636(5)(1) for appeal rights and mechanics
concerning this Recommended Diéposition, issued under subsectién (B) of the statute. See also
Rules Governing Seétion 2254 Proceedings, Rule 8(b). Within fourteen days after being served
with a_cépy of this decision, any party may serve and file specific wfitten objections to any or all
findings or recommendations for determination, de novo, by the District .\(‘Jourt. Failure to make
a tirhely objection consistent with the statute and rule may, and normally will, result in waiver of

| further appeal to or review by the District Court and Court of Appeals. See Thomas v. Arn, 474

 US. 140 (1985); United States v. Walters, 638 F.2d 947, 950 (6th Cir. 1981).
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Finally, the Court HEREBY ORDERS THAT Thomas’_s-pénding motion to amend
(D.E. 98) is DENIED.-

This the 3rd day of May, 2017. ' ‘

Signed By:

; Hanly A.ingram /27
United States Magistrate Judge -
: \
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