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PER CURIAM

* This disposition is not an opinion of the full Court and pursuant to I.O.P. 5.7 does not
constitute binding precedent.
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Pro se appellant Vincent McCrudden appeals the District Court’s grant of
summary judgment for defendants in an action he brought pursuant to Bivens v. Six

Unknown Named Agents of Federal Bﬁfeau of Narcotics, 403 U.S. 388 (1971), and the

Federal Tort Claims Act (“FTCA™), 28 U.S.C. §§ 2671-80. For the reasons that follow,
we will affirm the District Court’s judgment.
L.

Because we write primérily for the benefit of the parties, we will recite only the
facts necessary for our discussion; these facts are undisputed unless otherwise noted.
During the time relevant to this suit, McCrudden was incarcerated at the Federal
Correctional Institution at Fort Dix. On August 31, 2012, McCrudden exchanged his
identification card for a basketball in his housing unit to use in the recreation area.
Officer James-Devon Darville signed out the basketball to McCrudden.

Later that day, officers instructéd inmates to return to their housing units for count;
McCrudden carried the basketball out from the recreation area. Officer David Harrell
approached McCrudden and fold him to return the basketball to the re_creation area By
throwing it over the fence. McCrudden refused, stating that he would not get his
identification card back if he (iid sb. After a brief exchange, Harrell ordered McCrudden
to accompany him to Lieutenant Joseph Anderson’s office. Harrell never touched
McCrudden. At Anderson’s office, Harrell told Anderson that McCrudden had
disobeyed an order and spoken to him disrespectfully. McCrudden laughed, interrupted

Harrell, and said that he was lying.
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At this point, the parties’ accounts diverge; McCrudden’s account follows. After
McCrudden accused Harrell of lying, Anderson became angry and ordered officers to
handcuff McCrudden and get him out of his office. McCrudden turned and was pulled
from the room by several unidentified officers. He felt many hands pulling on him and -
tugging on his clothing from behind. He was thrown or pushed against a cinderblock
wall in an outside hallway aﬁd handcuffed while he was facing the wall. He stayed
upright while he was being handcuffed, and felt constant pressure from several officers. -
. McCrudden does not indicate that Anderson saw him being initially pushed into the wall.-
Anderson was yelling from his office about McCrudden disrespecting him while he was
being handcuffed. At some point, when McCrudden was turned to face away from the
wall,*Anderson came into the hall, yelled at him, and told officers to turn him back to .
face the wall. McCrudden remained handcuffed for between fifteen and forty-five
minutes. o o C : . oy

According to Anderson, McCrudden was acting belligerently whén he entered his
office.. MéCrudden interrupted Harrell and Anderson as they attempted to discuss the
situation, and moved around. Anderson handcuffed McCrudden himself and kept him in -
handcuffs for several minutes until he calmed down. Harrell submitted an affidavit
indicating that Anderson hapdcuffed McCrudden, and he testified that he saw
McCrudden standing facing a wall after he was handcuffed. Another officer testified in a
deposition that someone turned McCrudden around and briefly handcuffed him while he -

was in Anderson’s office. -
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After McCrudden’s handcuffs were removed, he walked to his unit and got his
identification card back from Darville. Darville testified in a deposition that when
McCrudden came to get his identification card, McCrudden stated that he had been
verbally disrespected by an officer. ' - '

McCrudden contends that as a result of this incident, he had an abrasion on his
cheek and a cut on the inside of his lip, as wéll as a sore shoulder, nose, and knee.
McCrudden claims that he sought medical treatment the next day, but that the medical
unit was closed over the weekend. He has not sought any additional medical treatment |
for his injuries, but maintains that he experiences lingering pain. .

McCrudden filed a complaint in the District Court in April 2014, which he later .
amended after the District Court dismissed his initial complaint. McCrudden brought '
Bivens claims against Anderson and four John Doe defendants and a claim for assault
and battery pursuant to the FTCA against the United States. The United States and
Anderson filed an answer, completed discovery with McCrudden, and moved for
summary judgment, which the District Court granted. The District Court also dismissed
the four still-unnamed John Doe defendants pursuant to Federal Rule of Civil Procedure
- 21. McCrudden timely appealed. : ‘

- L

We have jurisdiction over this appeal pursuant to 28 U.S.C. § 1291. We review a |

district court’s decision to drop parties pursuant to Rule 21 for abuse of discretion.

DirecTV, Inc. v. Leto, 467 F.3d 842, 844 n.1 (3d Cir. 2006). We exercise plenary review
4
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" over a district court’s grant of summary judgment. Blunt v. Lower Merion Sch. Dist.,
767 F.3d 247, 265 (3d Cir. 2014). Summary judgment is appropriate “if the movant
shows that there is no genuine dispute as to any material fact and the movant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56(a). A genuine dispute of material fact
exists if the evidence is sufficient for a reasonable factfinder th return a verdict for the .

non-moving party. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). .

In evaluating a motion for summary judgment, “all justifiable inferences are to be
drawn in . . . favor™ of the non-moving party. Id. at 255. However, a mere “scintilla of
evidence” in support of the non-moving party does not create a genuine issue of material
fact. Id. at 252. Further, “the non-movant may not rest on speculation and conjecture in .

opposing a motion for summary judgment.” Ramara, Inc. v. Westfield Ins. Co., 814 F.3d

660, 666 (3d Cir. 2016):
L
First, the District Court did not abuse its discretion in dismissing the four John- . -
Doe defendants after discovery was complete. “On motion or on its own, [a} court may'
at any time, on just terms, add or ‘drop a party.” Fed. R. Civ. P. 21. “The case law is
clear that [flictitious parties must eventually be dismissed, if discovery yields no .

identities.” Hindes v. FDIC, 137 F.3d 148, 155 (3d Cir. 1998) (internal quotation marks

omitted). The only argument that McCrudden appears to make challenging the District
Court’s dismissal of the John Doe defendants is his unsupported belief that correctional ..

officials purposely destroyed video or audio surveillance of his alleged assault. .The .
5
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undisputed record indicates that there was no surveillance equipment in the area where
McCrudden was allegedly assaulted. The parties spent months completing discovery,
and McCrudden participated in depositions of numerous correctional officers at Fort Dix
who he identified as potential witnesses to his alleged assault. Under these
circumstances, we affirm the District Court’s dismissal of the four John Doe defendants.
See Leto, 467 F.3d at 844 n.1 (“Under [the abuse of discretion] standard, we must affirm
the District Court’s ruling unless we are left with a definite and firm conviction that the
trial court committed a clear error of judgment.”) (internal quotation marks omitted).
Next, the District Court correctly concluded that McCrudden’s Eighth Amendment
excessive force claim against Anderson cannot-survive summary judgment. “A
defendant in a civil rights action must have personal involvement in the alleged wrongs;
liability cannot be predicated solely on the operation of respondeat superior.” Rode v.
Dellarciprete, 845 F.2d 1195, 1207 (3d Cir. 1988). “Personal involvement can be shown
through . . . personal direction or . . . actual knowledge and acquiescence.” Id. Under
McCrudden’s version of events, Anderson never touched him, and did not direct any
correctional officers to hurt him; Anderson ordered McCrudden to be removed from his
office and handcuffed and then later ordered that McCrudden be turned to face the wall.
There is also no record evidence that Anderson acquiesced to other officers hurting
McCrudden, as McCrudden indicated that Anderson was yelling while other officers
handcuffed him in the hall, but not that Anderson saw or approved of the way the other

officers acted.
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Under Anderson’s version of events — in which he handcuffed McCrudden for
several minutes after he was acting belligerently, interrupting Anderson and Harrell, and
moving around — McCrudden also cannot sustain an excessive force claim. .The Eighth
Amendment prohibits the “unnecessary and wanton infliction of pain” that violates

“contemporary standards of decency.” Hudson v. McMillian, 503 U.S. 1, 8 (1992).- On °

these facts, Anderson’s decision to briefly handcuff McCrudden was employed “ina .
good-faith effort to maintain or restore discipline” rather than “maliciously and
sadistically to cause harm.” .See id. at 6-7. McCrudden does not argue that he was
subjected to excessive force under Anderson’s version of events. Accordingly, the
District Court properly granted Anderson summary judgment on McCrudden’s excessive
force claim. |

McCrudden’s final claim is his FTCA claim against the United States for assault
and battery, based on Anderson’s actions. Pursuant to 28 U.S.C. § 1346(b)(1), the FTCA
“allows plaintiffs to bring claims based on the action{s] of Government employees when
private persons engaging in analogous behavior would be liable under state law.” See

CNA v. United States, 535 F.3d 132, 138 (3d Cir. 2008). The FTCA’s waiver of

immunity generally “does not apply to claims of assault [and] battery,” but “that rule is

not applicable to investigative or law enforcement officers.” Couden v. Duffy, 446 F.3d

483, 499 (3d Cir. 2006). New Jersey tort law applies here. See 28 U.S.C. § 1346(b)(1)

! 1t appears undisputed that Anderson qualifies as a law enforcement officer under the
circumstances of this case.
7
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(providing that the applicable law is “the law of the place where the act or omission
occurred™).

Under New Jersey law, a plaintiff pursuing an assault and battery claim against a
law enforcement officer must show that the officer used unreasonable force against him.

See State v. Williams, 148 A.2d 22, 29 (N.J. 1959); Noback v. Town of Montclair, 110

A.2d 339, 342-43 (N.J. Super. Ct. Law. Div. 1954). As explained above, under either set
of facts presented by McCrudden or Anderson, McCrudden has not shown that Anderson
used unreasonable force against him. Accordingly, we will affirm the District Court’s

judgment.
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NOT FOR PUBLICATION
UNITED STATES DISTRICT COURT.
DISTRICT OF NEW JERSEY
VINCENT MCGRUDDEN,
' Plantff, | . Civ. No. 14-3532.RBK-AMD |
v. . OPINION

UNITED STATES OF AMERICA, et al.,

!

Defendants.

b

ROBERT B. KUGLER, U.S.D.J. ' ' R -

. This matter is before the Court on a motion by Defendants Lieutenant Joseph Anderson
and the United States of America (collectively, “Defendants™) for summary judgment. Pro Se .
Plaintiff Vincent McGrudden’s Amended Complaint brings claims against Defendant Anderson
pursuant to Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388
(1971) for violations of his rights under the 'Eighth Amendment and against the United States -
pursuant to the Federal Tort Claims Act (“FTCA”), 28 U.S.C. §§ 1346(b), 2401(b), 2671-80, for
assaiﬂt and battery. Fof the reasons ‘expressed below, the Court will grant Defendants’ motion
for summary judgment.
L BACKGROUND .

On August 31, 2012, while an inmate at FCI Ft. Dix, Plaintiff exchanged his ID ;md for a

basketball in his housing unit. Am. Compl., Ex. A. Officer James-Devon Darville, who usually
works in the business office, was covering the Hoﬁsing unit that day. Taylor Decl., Ex. B,

Darville Dep. 6:6-12, 13:12-16:20. Officer Darville signed out the basketball to Plaintiff.
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Darville Dep. 13:12-15:1. Plaintiff took the basketball to the recreation area, where he spent the
next hour and a half shooting basketballs. Am. Compl., Ex. A. °

After shooting baskets, at approximately 3:30 p.m., Plaintiff was returning to his unit
with the basketball when he was stopped by Corrections Officer David Harrell (“Harrell”). Am.
Compl., Ex. A; Taylor Decl., Ex. C, Harrell Dep. 15:15-17:18. Harrell asked Plaintiff where he
got the basketball and instructed Plaintiff to throw it over a fence into the recreation area. Taylor
Decl., Ex. D, PL.’s Dep. 29:2-7. Plaintiff informed Harrell that the basketball was from his unit,
and attempted to explain that he had exchanged his ID for it. Am. Compl., Ex. A. Harrell
replied, “you're a fucking liar” and stated that housing units do not have basketballs. /d.; Pl.’s
Dep. 29:2-7. Harrell then took Plaintiff to Defendaﬁt Anderson’s office. Officer Harrell did not
make physicai contact with Plaintiff during the walk to the Lieutenant’s Office. Pl.’s Dep.
31:15-25.

Upon entering Defendant Anderson’s office, Harrell stated, “I have a problem with this
inmate. He stole a basketball, disobeyed a direct order, and treated me disrespectfully.” Am.
Compl., Ex. A; P1.’s Dep. 34:8-12. At that point, Plaintiff concedes that he “interrupted and
laughed” and asked Harrell if he was “going to flat out lie.” Compl., Ex. A; P1.’s Dep. 34:21-22.
Defendant Anderson then “flipped out” and the next thing Plaintiff knew, he was “getting
tackled from behind.” P1.’s Dep. 35:5-6. Licutenant Anderson instructed some unknown
officers to handcuff Plaintiff and remove him from the office. Id at 36:11-20, 72:16-19.

At that point, Plaintiff felt hands grab him. P1.’s Dep. 37:5-12. He described feeling a
“violent tug, a violent pull,” and that “they k1nd of tugged” at a leather pouch he wore around his
neck and at his shirt. /d at 37:15-19. Plaintiff was taken out of the room and into the hallway,

where they “threw [him] against the cinderblock wall” and handcuffed him. Id. at 38:2-15.



Case 1:14-cv-03532-RBK-AMD Document 57 Filed 06/11/18 Page 3 of 13 PagelD: 708

Plaintiff was pushed into the wall head and shoulder first, then “kick[ed] a little bit or push[ed],”
and felt his “whole body . . . being bressed up against the wall.” Id. at 39:9-18. Plaintiff was « .
never punched or taken to thé floor. Id at 41:22—42:4. Lieutenant Anderson then screamed at
Plaintiff about disrespecting him and told Plaintiff that he was going to “ruin your whole
weekend.” Id. at 40:12-25.

*+  According to Lieutenant Anderson, while in the office, Plaintiff was belligerent and
talking while Anderson was speaking. Anderson Dep. at 11:21-24. Anderson testified that
Plaintiff was not calm and was “moving around so [ Anderson] restrained [Plaintiff].” Id. at 12:1.
Lieutenant Anderson stated that he was the one who handcuffed Plaintiff. Anderson further
stated that Plaintiff “was really combative” and “wouldn’t listen to anything [ Anderson] was
saying,” but that Plaintiff did calm down after being restrained. Id. at 14:9-12. According to
Lieutenant Anderson, he was the oniy one who physically touched Plaintiff. Id. at 28:20-23.

Plaintiff suffered “abrasions on [his] nose, cheek and knee...cut [his] inside lower
lip...[and his] right shoulder was in excruciating pain.” Compl., Ex. A. Plaintiff attempted to go
to medical the next day, but because no medical services are offered on the’weekends,' he did not
receive care for his injuries. Id.

II. LEGAL STANDARD

- Summary judgment is appropriate where the Court is satisfied that “there is no genuine
dispute as to any material fact and that the movant is entitled to judgment as a matter of law.”
Fed.R.Civ.P. 56(a); see Celotex Corp.'v. Catrett, 477 U.S. 317, 330 (1986). A genuine dispute of
material fact exists only if the evidence is such that a reasonable jury could find for the . .

nonmoving party. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). When the Court
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weighs the evidence presented by the parties, “[t]he evidence of the non-movant is to be
believed, and all justifiable inferences are to be drawn in his favor.” Id. at 255.

The burden of establishing the nonexistence of a “genuine issue” is on the party moving
for summary judgment. Aman v. Cort Furniture Rental Corp., 85 F.3d 1074, 1080 (3d Cir.1996).
The moving party may satisfy its burden either by “produc[ing] evidence showing the absence of
a genuine issue of material fact” or by ‘showing’—that is, pointing out to the district court—that
there is an absence of evidence to support the nonmoving party’s case.” Celotex, 477 U.S. at 325.
If the party seeking summary judgment makes this showing, it is left to the nonmoving party to
“do more than simply show that there is some metaphysical doubt as to the material facts.”
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586, 106 S.Ct. 1348, 89
L.Ed.2d 538 (1986). Rather, to survive summary judgment, the nonmoving party must “make a
showing sufficient to establish the existence of [every] element essential to that party's case, and
on which that party will bear the burden of proof at trial.” Celotex, 477 U.S. at 322. Furthermore,
“[w]hen opposing summary judgment, the nonmovant may not rest upon mere allegations, but
rather must ‘identify those facts of record which would contradict the facts identified by the
movant.”” Corliss v. Varner, 247 F. App'x. 353, 354 (3d Cir. Sept.17, 2007) (quoting Port Auth.
of N.Y. and N.J. v. Affiliated FM Ins. Co., 311 F.3d 226, 233 (3d Cir.2002)).

In deciding the merits of a party's motion for summary judgment, the Court's role is not to
evaluate the evidence and decide the truth of the matter, but to determine whether thereisa
genuine issue for trial. Anderson, 477 U.S. at 249. Credibility determinations are the province of
the fact finder, not the district court. Big Apple BMW, Inc. v. BMW of N. Am., Inc., 974 F.2d

1358, 1363 (3d Cir.1992).
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III. DISCUSSION

Defendants argue that Lieutenant Anderson is entitled to qualified immunity because -
Plaintiff cannot establish a violation of his constitutional rights. Specifically, Defendants assert °
that the force applied to Plaintiff was de minimis and there is no evidence of wrongful intent. As
such, Defendants argue, Plaintiff cannot establish a violation of his Eighth Amendment rights.
Defendants further argue that the same analysis applicable to the Eighth Amendment claim
applies to Plaintiff’s state-law and FTCA claims and that the United States is entitled to
judgment on that claim as well. The Court addresses Plaintiff’s claims in turn.

A. Eighth Amendment Claim Against Lt. Anderson

Defendants argue that any force employed against Plaintiff was de minimis and did not *
rise to the level of an Eighth Amendment violation. They further assert that there is no evidence
of wrongful intent. Defendants therefore contend that Lieutenant Anderson is entitled to
qualified immunity because Plaintiff cannot establish that Anderson violated his clearly
established constitutional rights. |

1. Excessive Force Standard

The use of excessive force against a priéoner may violate the Eighth Amendment's
prohibition against cruel and unusual punishment. Wilkins v. Gaddy, 559 U.S. 34, 34 (2010) (per
curiam); Hudson v. McMillian, 503 U.S. 1, 4 (1992). “The test for whether a claim of excessive -
force is constitutionally actionable is ‘whether force was applied in a good faith effort to
maintain or restore discipline or maliciously and sadistically for the very purpose of causing
harm.”” Giles v. Kearney, 571 F.3d 318, 326 (3d Cir.2009) (quoting Whitley v. Albers, 475 U.S.
312,319, 106 S.Ct. 1078, 89 L.Ed.2d 251 (1986)). The district court should consider: (1) the

need for the force; (2) how much force was used in relation to the need; (3) the extent of the
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inflicted injury; (4) the extent of the safety threat, as reasonably perceived by the responsible
officials on the basis of the facts they knew; and (5) efforts made to ameliorate the severity of a
forceful response. Id. (citing Whitley, 475 U.S. at 319).

2. Qualified Immunity

Under the doctrine of qualified immunity, “government officials performing discretionary
functions generally are shielded from liability for civil damages insofar as their conduct does not
violate clearly established statutory or constitutional rights of which a reasonable person would
have known.” Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). Put differently, “immunity
protects ““all but the plainly incompetent or those who knowingly violate the law.”” White v.

Pauly, — U.S. , 137 S.Ct. 548, 551, 196 L.Ed.2d 463 (2017) (citing Mullenix v. Luna, —

U.S. ——, 136 S.Ct. 305, 308, 193 L.Ed.2d 255 (2015)).

The Third Circuit uses a two-prong inquiry to determine whether a government official is
entitled to qualified immunity. Pollock v. The City of Phila., 403 Fed. App'x 664, 669 (3d Cir.
2010) (citing Pearson v. Callahan, 555 U.S. 223 (2009)). The first prong requires a court to
“decide whether the facts . . . make out a violation of a constitutional right.” Id. (quoting
Pearson, 555 U.S. at 232). Under the second prong, a court must “decide whether the right at
issue was ‘clearly established’ at the time of [the] defendant’s alleged misconduct.” Id. (quoting
Pearson, 555 U.S. at 232) (internal quotation marks omitted). Courts are permitted to use
discretion as to which prong to apply first. Giles v. Kearney, 571 F.3d 318, 325 (3d Cir. 2009)
(citing Pearson, 555 U.S. at 232).

On summary judgment, qualified immunity is a question of law, but disputed issues of
material fact will preclude finding qualified immunity. /d. at 327 (reversing district court for

finding qualified immunity in excessive force case where “such a legal conclusion ... rests on a
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factual presumption that is inappropriate on summary judgment”); Curley v. Klem, 298 F.3d 271,
278 (3d Cir. 2002) (“a decision on qualified immunity will be premature when there are -
unresolved disputes of historical fact relevant to the immunity analysis.”).

3. Analysis

Plaintiff alleges that Lieutenant Anderson instructed unknown officers to handcuff him or
“get [Plaintiff] out of here,” at which point he felt hands grab him. Pl.’s Dep. 37:5-12. He
described feeling a “violent tug, a violent pull,” and that “they kind of tugged” at a leather pouch
he wore around his neck and at his shirt. Id. at 37:15-19. Plainﬁff was taken out of the room and
into the hallway, where they “threw [him] against the cinderblock wall” and handcuffed him. /d.
at 38:2-15. Plaintiff was pushed into the wall head and shoulder first, then “kick[ed] a little bit
or push[ed],” and felt his “whole body . . . being pressed up against the wall.” Id. at 39:9-18.
Plaintiff was never punched or taken to the floor. Id.'at 41:22—42:4. The only instruction
Lieutenant Anderson gave was to handcuff Plaintiff or to get him out of his office; he gave no
further instructions for people to “lay hands™ on Plaintiff. Id. at 72:16-23.

Lieutenant Anderson’s version of events differs from that of Plaintiff. According to
Lieutenant Anderson, Plaintiff was belligerent and talking while the Lieutenant was talking.
Anderson Dep. at 11:21-24. Anderson testified that Plaintiff was “moving around so [Anderson]
restrained [Plaintiff].” Id. at 12:1.- In other words, Lieutenant Anderson recalls that he was the
one who handcuffed Plaintiff. Anderson further stated that Plaintiff “was really combative” and
“wouldn’t listen to anything { Anderson] was saying,” but that Plaintiff did calm down after being
restrained. Id. at 14:9-12. According to Lieutenant Anderson, he was the only one who

physically touched Plaintiff. Id at 28:20-23.
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Though there is a dispute regarding these facts, the Court finds that the dispute is not one
of a material fact. An issue is “material” to the dispute if it could alter the outcome of the case
under the governing law. See Liberty Lobby, Inc., 477 U.S. at 248 (“Only disputes over facts
that might affect the outcome of the suit under the governing law will properly preclude the entry
of summary judgment.”). As discussed below, the Court concludes that under either version of
events, the evidence is insufﬁéienf to support Plaintiff’s Eighth Amendment claim.

Defendants assert that, viewing the facts in the light most favorable to Plaintiff, the force
exerted against Plaintiff was de minimis. The Court agrees. As discussed above, prison
officials’ use of excessive force may violate the Eighth Amendment. However, not “every
malevolent touch gives rise to a federal cause of action.” Hudson, 503 U.S. at 9. If the use of
force is de minimis, there is no Eighth Amendment violation, unless the use of force is
“repugnant to the conscience of mankind.” Id. at 9-10 (citation omitted); see also Wilkins, 559
U.S. at 37-38; Brooks v. Kyler, 204 F.3d 102, 107 (3d Cir. 2000). Thus, even where force may
have been used unnecessarily, an Eighth Amendment claim may not succeed if “no reasonable
jury could find that the de minimis force utilized . . . was of a sort repugnant to the conscience of
mankind in violation of the Eighth Amendment.” Washam v. Klopotoski, 403 F. App'x 636, 640
(3d Cir. 2010) (internal quotations omitted).

The force Plaintiff alleges — being “violently” grabbed and pulled, shoved and pressed
against a wall, and handcuffed — does not rise to the level of a constitutional violation because it
was not the kind of force that is repugnant to the conscience of mankind. See e.g., Washam, 403
F. App'x at 640 (force was de minimis where officer knocked books out of plaintiff’s hands,
slammed him to the ground, and handcuffed him); see also Taylor v. Sanders, 536 F. App'x 200,

202 (3d Cir. 2013) (finding that plaintiff’s claim that he was pushed and punched in the back was
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not repugnant to the conscience and did not amount to a constitutional claim); Carson v.
Mulvihill, 488 F. App'x 554, 562 (3d Cir. 2012) '(ﬁnding that plaintiff’s allegations that officer
pushed his wheelchair rapidly and harshly through his cell door, causing him to fall sharply onto
his bed inside the door amounted to, “at most, a malevolent shove” that did not rise to the level
of a constitutional violation). Here, because the force employed against Plaintiff was de minimis,
he cannot make out a claim for an Eighth Amendment Violation.

Moreover, Plaintiffs account fails to establish a constitutional violation for an additional
reason which is related to the analysis of his claims under Lieutenant Anderson’s version of the
facts. Plaintiff alleges that Lieutenant Anderson ordered other officers either to handcuff
Plaintiff or to “get him out of” the office. Plaintiff specifically states that Lieutenant Anderson.
did not physically touch him and that Anderson gave no other instructions or orders regarding
physical contact with Plaintiff. Under Plaintiff’s version of events, Lieutenant Anderson cannot
be liable for employing excessive force against Plaintiff because Plaintiff does not allege that
Anderson used any force against him, or that he ordered other officers to subject Plaintiff to
excessive force.

~ “In order for liability to attach under [Bivens], a plaintiff must show that a defendant was
personally involved in the deprivation of his federal rights.” Fears v. Beard, 532 F. App'x 78, 81
(3d Cir. 2013) (per curiam) (citing Rode v. Dellaciprete, 845 F.2d 1195, 1207 (3d Cir.1988)).
“[L]iability cannot be predicated solely on the operation of respondeat superior. Personal
involvement can be shown through allegations of personal direction or of actual knowledge and
acquiescence.” Evancho v. Fisher, 423 F.3d 347, 353 (3d Cir.2005) (citation omitted). Here,
Plaintiff cannot establish that Lieutenant Anderson was personally involved in a violation of his

federal rights. First, as discussed above, the force to which Plaintiff was subjected was de
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minimis and insufficient to make out a claim for a constitutional violation. Second, under
Plaintiff’s version of events, Lieutenant Anderson did not employ excessive force against
Plaintiff because he never physically touched him. Nor did Lieutenant Anderson direct his
subordinates to employ excessive force because, according to Plaintiff, he instructed them only
to “handcuff” Plaintiff or to “get him out of” the office. Finally, Licutenant Anderson cannot be
found to have acquiesced in his subordinates use of excessive force when the force used cannot.
be found to have been excessive. As such, there is no basis for Plaintiff’s claim that Lieutenant
Anderson’s personally violated Plaintiff’s constitutional rights.

Given this analysis, viewing the facts in the light most favorable to Plaintiff actually may
require analyzing the facts as recounted by Lieutenant Anderson. Under Anderson’s account, he
was personally involved in at least whatever force was used to handcuff Plaintiff, therefore
overcoming the proscription for claims based on respondeat superior or the hurdles of
supervisory claims. However, that force also does not rise to the level of constitutionally
violative excessive force. That being the case, whether the jury accepted Plaintiff’s version of
events or that of Lieutenant Anderson, a reasonable jury could not find that Anderson violated
Plaintiff’s constitutional rights. Thus, as discussed above, this disputed fact—i.e., who it was
that physically engaged and handcuffed Plaintiff—is not material to the outcome of this case and
is not enough to withstand summary judgment. For all of these reasons, the record does not
establish that Lieutenant Anderson violated Plaintiff’s clearly established constitutional rights
and he is therefore entitled to qualified immunity. Accordingly, summary judgment will be

granted on Plaintiff’s Eighth Amendment claim against Lieutenant Anderson.

10
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B. Federal Tort Claims Act
Pursuant to the FTCA, Plaintiff brings a state-law assault and battery claim against the.
United States. Defendants argue that he United States is entitled to éummary judgment on this
claim because the failure of Plaintiff’s excessive force claim makes the FTCA claim
unsustainable. The Federal Tort Claims Act, 28 U.S.C. §§ 1346(b), 2401(b), 2671-80, “operates
asa limited waiver of the United States' sovereign immunity.” White-Square v. U.S. Postal Serv.,
592 F.3d 453, 456 (3d Cir. 2010). The FTCA allows claims against the United States for money
damages
for injury or loss of property, or personal injury or death caused by, the
negligent or wrongful act or omission of any employee of the Government
while acting within the scope of his office. or employment, under
circumstances where the United States, if a private person, would be liable
. to the claimant in accordance with the law of the place where the act or
omission occurred.
28 USC § 1346(b)(1). Althou'gh fhe FTCA waiver of immunity generally does not apply to
claims of assal'llt, battery, false imprisonment, false arrest, and malicious prosecution, among
other intentional torfs, that rule is not applicable to inveétigative or law enforcement officers.
Couden v. Duffy, 446 F.3d 483, 499 (3d Cir. 2006) (citing 28 U.S.C. § 2680(h)). As Defendant
United States’ alleged miscondulct o.ccurred in Ne§v Jersey, New Jersey tort law applies to
Plaintii%s claims under the FTCA. See Cz’cc;zrone v. United States, 486 F.2d 253, 257 (3d Cir.
1973). | o
Léw enforcement ofﬁcers, in New J ersey and elsewhere, hold a privilege to use |
reasonable forcle in the exercise of tﬁeir dﬁties evén though, for a civilian or private citizen, that
same physical contact or force would be considered battery. See Groman v. Twp. of Manalapan,

47 F.3d 628, 634 (3d Cir. 1995) (“Police officers are priviiegéd to commit a battery pursuant to a

lawful arrest, but the privilege is negated by the use of excessive force.”); State v. Fowlkes, No.
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A-3639-06T4, 2010 WL 86412, at *6 (N.J. Super. Ct. App. Div. Jan. 12, 2010) (corrections
officers’ use of force is permitted by law when for the purpose of and to the extent necessary to
further the officers’ responsibilities) (citing N.J. STAT. ANN. 2C:3-8). Indeed, “[u]nder New
Jersey law, a law enforcement officer effecting a lawful arrest or search ‘may use such force as is
reasonably necessary under the circumstances.”” Hanson v. United States, 712 F. Supp. 2d 321,
329 (D.N.J. 2010) (citing Hill v. Algor, 85 F.Supp.2d 391, 411 (D.N.J. 2000) (citing State v.
Williams, 148 A.2d 22, 29 (1959)). | |

New Jersey’s application of the reasonably necessary standard, which aligns with the
Fourth Amendment, has been determinative in New Jersey courts’ determinations of assault and
battery claims against police officers. Id. at 330 (“Where a police officer uses excessive force in
effecthating an arrest, that officer may be liable for assault and battery.”) (citation omitted); see
also, Ptaszynski v. Ehiri, No. A-4349-04T5, 2006 WL 2346012, at *1 (N.J. Super. Ct. App. Div.
Aug. 15, 2006) (concluding that the court’s dismissal of plaintiff’s § 1983 claims based on the
objective reasonableness of the officers’ conduct disposed of plaintiff’s assault and battery
claims as a matter of law). Similarly, “[t]hough not expressly addressed by the New Jersey
courts, . . . New Jersey courts would look to the factors used to assess force under the Eighth
Amendment when faced with a tort claim involving the use of force by a law enforcement officer
against a prisoner.” Hanson, 712 F. Supp. 2d at 330. The Court discussed those factors above.

Here, as discussed above, the force alleged to have been employed against Plaintiff was
not excessive under the Eighth Amendment. In addition, Plaintiff has not alleged that Lieutenant
Anderson, whose action he claims is the basis for his FTCA claim, see P1.’s Opp. Br., Dkt. No.
56, at 12, physically contacted him. Because the evidence does not sustain Plaintiff’s Bivens

claim for excessive force, Plaintiff’s assault and battery claims must also fail. See Ptaszynski,

12



Case 1:14-cv-03532-RBK-AMD Document 57 Filed 06/11/18 Page 13 of 13 PagelD: 718

2006 WL 2346012, at *1. Accordingly, summary judgment will be granted on Plaintiff’s FTCA
claim.

C. John Doe Defendants

Finally, the Complaint lists as Defendants Four John Does. Under Federal Rule of Civil
Procedure 21, “the court may at any time, on just terms, add or drop a party.” A court may drop
John Doe defendants under this rule. See Blakeslee v. Clinton County, 336 Fed. Appx. 24.8, 250
(3d Cir. 2009); Adams v. City of Camden, 461 F.Supp.2d 263, 271 (D.N.J. 2006). Because
discovery is now complete, because Plaintiff has failed to identify any John Doe Defendants, and
because, as he acknowledges (Dkt. No. 56 at 5) he has not moved to amend the Complaint, the
Court dismisses the Four John Does. |
IV. ~ CONCLUSION

For the foregoing reasons, Defendants motion for summary judgment will be granted. An

appropriate order will be entered.

DATED: June 8, 2018
s/Robert B. Kugler
ROBERT B. KUGLER
United States District Judge
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Case: 18-2343  Document: 003113207586 Page:1 Date Filed: 04/09/2019

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT '

No. 18-2343

VINCENT MCCRUDDEN,
Appellant

V.

UNITED STATES OF AMERICA;
LIEUTENANT ANDERSON;
FOUR JOHN DOES

Present: SMITH, Chief Judge, MCKEE, AMBRO, CHAGARES, JORDAN,
HARDIMAN, GREENAWAY, JR., KRAUSE, RESTREPO, BIBAS, and PORTER,
FUENTES,® Circuit Judges.

The petition for rehearing filed by Appellant in the above-entitled case having
been submitted to the judges who participated in the decision of this Court and to all the
other available circuit judges of the circuit in regular active service, and no judge who
concurred in the decision having asked for rehearing, and a majority of the judges of the
circuit in regular service not having voted for rehearing, the petition for rehearing by the
panel and the Court en banc, is denied.

BY THE COURT,

s/Joseph A. Greenaway, Jr.
Circuit Judge '

Dated: April 9,2019

CLW/cc: Mr. Vincent McCrudden
J. Andrew Ruymann, Esq.
Anne B. Taylor, Esq.

* Judge Fuentes’s vote is limited to panel rehearing only.
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