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STATEMENT OF INTEREST1 

 

Amicus curiae Stephen I. Vladeck is the A. Dalton 
Cross Professor in Law at the University of Texas School 
of Law. He teaches and writes extensively about statutory 
interpretation and the relationship between the federal 
courts and administrative agencies. He writes in this case 

 
1
 Both Petitioner and the private Respondent have lodged blanket 

consent letters with the Court. The Federal Respondent has also con-
sented. No counsel for any party authored this brief in whole or in 
part, and no person or entity other than the amicus, its members, or 
its counsel made a monetary contribution intended to fund the brief ’s 
preparation or submission. 

https://www.supremecourt.gov/search.aspx?filename=/docket/docketfiles/html/public/18-1570.html
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out of concern that the position that Petitioner and the 
Government advance here is inconsistent with longstand-
ing rules of statutory interpretation and fundamental sep-
aration of powers values. For the reasons set forth in this 
brief, he argues that this position should be rejected.  

INTRODUCTION AND  
SUMMARY OF ARGUMENT 

Judicial review of agency action is one of the most im-
portant of the many gifts we have received from our com-
mon-law legal tradition. It stands at the very center of our 
constitutional order, protecting the separation of powers 
on two different fronts: reinforcing the judiciary’s pri-
mary role in interpreting the law, and serving as a vital 
check on executive agencies’ expansive powers. This dual 
benefit has only grown more important over time, as ad-
ministrators have entered the realms of lawmaking and 
law-interpreting, and the administrative state itself has 
grown ever larger and more powerful.   

The Court correctly assumes that Congress will not 
lightly cast aside this invaluable tool in its lawmaking. The 
Court therefore imposes a strong presumption that courts 
should not construe federal statutes to eliminate or re-
strict judicial review—a presumption that can only be 
overcome with clear statement by Congress showing in-
tent to do so. Like clear statement requirements imposed 
in a variety of contexts, this approach to statutory inter-
pretation is also rooted in institutional respect for the sep-
aration of powers. Clear statement rules protect Con-
gress’s ultimate authority to make the laws that define the 
structure of government, including on matters touching 
on the powers of administrative agencies and the courts, 
protecting the laws on the most critical of those functions 
from inadvertent infringement. Clear statement rules also 
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ensure that Congress acts in a deliberate and politically 
accountable manner before altering the traditional bound-
aries of that structure. Clear statement rules also reflect 
judicial modesty, ensuring simultaneously that the courts 
do not inadvertently step into matters that Congress has 
not assigned to them, and yet do not shirk from exercising 
the judicial responsibilities Congress has assigned.   

It would be fundamentally inconsistent with the 
Court’s clear statement rules regarding judicial review, 
and the institutional values they represent, for this Court 
to rule that courts lack power to review interpretations by 
the Director of the United States Patent and Trademark 
Office of the time-bar in 35 U.S.C. § 315(b) for filing a pe-
tition seeking inter partes review of a patent grant. Con-
gress provided no clear statement—in Section 315(b), Sec-
tion 314(d), or anywhere else—that it intended to cut off 
judicial review of those interpretations. In the language of 
clear statement rules, which Congress acknowledges and 
respects in its lawmaking, that definitively answers the 
question. It is an unambiguous statement by Congress 
that it intends for decisions interpreting Section 315(b) to 
be reviewable—as clear as if Congress had said so ex-
pressly.  

In contending otherwise, the Government and Peti-
tioner would not only mangle the law, but would impose an 
interpretation that flouts the institutional importance of 
the reviewability presumption. Their interpretation of 
Section 315(b) and Section 314 would convey unchecked 
authority to the Director to interpret Section 315(b)’s time 
bar, making it impossible for any court, anywhere, to re-
view the Director’s interpretations of that section, even he 
completely misconstrued the provision to make it elective, 
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rather than mandatory. The Government and the Peti-
tioner would thereby allow the Director to entertain 
plainly time-barred petitions, authorizing him to do what 
Congress has expressly precluded him from doing.  

Indeed, allowing a strike from the position offered by 
Petitioner and the Government would make a crater 
broader than Section 315(b), precluding judicial review 
over the entire scheme erected in the America Invents 
Act, Pub. L. No. 112-29, 125 Stat. 284 (2011), for instituting 
inter partes review. That cannot be squared with the AIA’s 
text, structure, purpose, or history, and flouts both the 
strong presumption favoring judicial review and bedrock 
norms of administrative law. It is thus vital that the Court 
reject the arguments advanced by both Petitioner and the 
Government and reaffirm the importance of the reviewa-
bility presumption and the paramount need for a clear 
statement of congressional intent before precluding judi-
cial of agency action. 

ARGUMENT 

The Director’s determinations regarding a petition’s 
timeliness under 35 U.S.C. § 315(b) are subject to 
judicial review because Congress has not clearly 
stated otherwise. 

This may seem like a run-of-the-mill statutory con-
struction case about patent statutes, but it has important 
implications for the limits on federal courts’ jurisdiction, 
and the limits on executive power. This is because the po-
sition offered by the Petitioner and the Government in this 
case risks undermining one of our foundational rules of 
statutory construction: that courts do not interpret legis-
lation to redefine the traditional roles of or balance of 
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power among the branches of government unless Con-
gress has clearly stated that it intended to do so—whether 
that balance concerns the relationship between the courts 
and Congress, or also incorporates powers that Congress 
has conveyed to executive agencies. This approach en-
sures that it is Congress, not the courts, that alters the 
traditional balance of powers in these foundational fea-
tures of the federal government. And it is vitally im-
portant that this approach be reaffirmed here.  

A. Clear statement requirements preserve vital 
separation of powers principles. 

1. Clear statement requirements may relate only to 
construction and interpretation of statutes, but they have 
an important place in our constitutional structure, rein-
forcing the balance of power among the branches of gov-
ernment. Clear statement rules preserve Congress’s pri-
mary role in lawmaking on certain “critical questions,” re-
flecting “the traditional” and—“plainly correct”—notion 
that when the nation faces issues that might require 
changes in the status quo of the national order, it must be 
Congress that makes those critical decisions. Stuart Mi-
nor Benjamin & Ernest A. Young,  Tennis With the Net 
Down: Administrative Federalism Without Congress, 57 
Duke L.J. 2111, 2149 (2008). That is because in a democ-
racy, the “most important choices” must be made by the 
“political branches,” not unelected, unaccountable judges. 
William N. Eskridge, Jr. & Phillip P. Frickey, Quasi-Con-
stitutional Law: Clear Statement Rules as Constitutional 
Lawmaking, 45 Vand. L. Rev. 593, 631 (1992). 

Clear statement rules also ensure that the politically 
accountable branches remain accountable. Requiring 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0341112942&pubNum=0001133&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=LR&fi=co_pp_sp_1133_2149&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_1133_2149
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0341112942&pubNum=0001133&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=LR&fi=co_pp_sp_1133_2149&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_1133_2149
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0341112942&pubNum=0001133&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=LR&fi=co_pp_sp_1133_2149&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_1133_2149
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Congress to clearly state its intentions when making crit-
ical decisions ensures transparency, so that legislators 
may be held accountable to voters for their ac-
tions. See Henry M. Hart, Jr., The Power of Congress to 
Limit the Jurisdiction of Federal Courts: An Exercise in 
Dialectic, 66 Harv. L. Rev. 1362, 1399 (1953) (“The pri-
mary check on Congress is the political check - the votes 
of the people. If Congress wants to frustrate the judicial 
check, our constitutional tradition requires that it be made 
to say so unmistakably, so that the people will understand 
and the political check can operate.”); see also Herbert 
Wechsler, The Political Safeguards of Federalism: The 
Role of the States in the Composition and Selection of the 
National Government, 54 Colum. L. Rev. 543, 546-547, 
558-560 (1954). 

2. Clear statement rules protect the legislative pri-
macy of the politically accountable branches by requiring 
courts to approach interpretation of certain statutes with 
special caution. Where clear statement rules are applica-
ble, they require courts to ensure that “the legislature has 
in fact faced, and intended to bring into issue, the critical 
matters involved in the judicial decision’”—by restricting 
themselves to the clearly stated intention. Gregory v. Ash-
croft, 501 U.S. 452, 461 (1991) (quotations omitted).  

3. Clear statement rules also reflect the Court’s 
properly modest conception of the judicial role. Con-
gress’s lawmaking primacy and “important constitutional 
values” are perpetually at risk of potential judicial “in-
fringement”—no matter how “accidental,” “undeliber-
ated,” or well-intentioned. William N. Eskridge, Jr. & 
Philip P. Frickey, Quasi-Constitutional Law: Clear State-
ment Rules as Constitutional Lawmaking, 45 Vand. L. 
Rev. 593, 631 (1992). This is because the interpretation of 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0110257633&pubNum=0003084&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=LR&fi=co_pp_sp_3084_1399&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_3084_1399
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0110257633&pubNum=0003084&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=LR&fi=co_pp_sp_3084_1399&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_3084_1399
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0110257633&pubNum=0003084&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=LR&fi=co_pp_sp_3084_1399&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_3084_1399
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0101526347&pubNum=0001277&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=LR&fi=co_pp_sp_1277_631&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_1277_631
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0101526347&pubNum=0001277&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=LR&fi=co_pp_sp_1277_631&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_1277_631
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0101526347&pubNum=0001277&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=LR&fi=co_pp_sp_1277_631&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_1277_631
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statutes is art, not science, and while it is emphatically im-
portant for courts to answer all the questions properly put 
before them, doing so using congressional materials that 
are not clear leads to a risk that courts’ best efforts may 
different than what Congress actually intended. And in 
certain critically important cases, that risk is intolerable. 
Default rules presuming Congress’s answer on a particu-
lar question will remain in line with its traditional answers 
on similar questions thus offer a hedge against uncer-
tainty, protecting against a risk of introducing error 
through interpretation. Clear statement rules also check 
the natural but powerful impulse of judges to assume that 
their preferred outcome is the one that is written into law. 
By forcing judges to find the answer, in clearly expressed 
statutory text, rather than construct that answer through 
interpretation, clear statement rules offer judges no room 
to substitute their own judgment for Congress’s.  

4. There is another virtue of clear statement rules be-
yond their function protecting the separation of powers. 
They also make use of an important insight the Court has 
gained over time about the relationship between the legis-
lative and judicial branches: that legislation involves a 
two-way conversation between equally careful and delib-
erative bodies. The Court recognizes that if it regards a 
matter as important enough to merit a clear statement 
rule, Congress probably thinks speaking clearly is im-
portant too. And in drafting statutes touching upon those 
particularly important matters, congressional “‘[d]rafters 
don’t intend to leave them unresolved.’” United States Tel-
ecom Ass’n v. FCC, 855 F.3d 381, 422 (D.C. Cir. 2017) (Ka-
vanaugh, J., dissenting from the denial of rehearing en 
banc) (quoting Abbe R. Gluck & Lisa Schultz Bress-
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man, Statutory Interpretation from the Inside—An Em-
pirical Study of Congressional Drafting, Delegation, and 
the Canons: Part I, 65 Stan. L. Rev. 901, 1003 (2013)).  If it 
is a matter of real importance, Congress will speak clearly 
of its intentions.  

The Court has also recognized that when it has identi-
fied a matter as deserving of a clear statement rule, it is 
justified in “presum[ing]” that Congress legislates with 
“knowledge” of that rule in mind. McNary v. Haitian Ref-
ugee Ctr. Inc., 498 U.S. 479, 496 (1991). This gives the 
Court confidence that if it “effectively flags” an issue for 
Congress as requiring a clear statement of intent, and in-
forms it of the default rule to be applied if Congress does 
not provide clarity, Congress will listen. Ernest A. 
Young, Constitutional Avoidance, Resistance Norms, 
and the Preservation of Judicial Review, 78 Tex. L. Rev. 
1549, 1611 (2000). Not only does such “flagging” increase 
“the likelihood that the political process will actually focus 
on the structural principles at stake,” id. it also means that 
Congress will respond to a clear-statement rule in the 
rule’s own language. If Congress does not address a mat-
ter covered under a clear statement rule with the requisite 
clarity, “the absence of that clear statement is inextricably 
part of ‘conventional statutory meaning.’” Daniel J. Melt-
zer,  Congress, Courts, and Constitutional Remedies, 86 
Geo. L.J. 2537, 2586 (1998). It is a definitive answer on the 
statutory interpretation question—a response from Con-
gress that it intends to adopt the default rule that is to be 
applied in the absence of the clear statement.  

5. For all these reasons, the Court has in a variety of 
contexts imposed clear-statement rules demanding that 
Congress speak clearly on the most fundamentally im-
portant questions faced by the federal judiciary: those 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991040358&pubNum=0000780&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=RP&fi=co_pp_sp_780_496&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_496
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991040358&pubNum=0000780&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=RP&fi=co_pp_sp_780_496&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_496
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280819042&pubNum=0001251&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=LR&fi=co_pp_sp_1251_1611&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_1251_1611
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280819042&pubNum=0001251&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=LR&fi=co_pp_sp_1251_1611&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_1251_1611
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280819042&pubNum=0001251&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=LR&fi=co_pp_sp_1251_1611&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_1251_1611
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0110154792&pubNum=0001146&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=LR&fi=co_pp_sp_1146_2586&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_1146_2586
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0110154792&pubNum=0001146&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=LR&fi=co_pp_sp_1146_2586&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_1146_2586
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that would alter the traditional roles of government or the 
balance of power within its branches. The Court has ap-
plied clear statement rules to acts of Congress that assign 
powers to (or withdraw them from) the co-equal branches. 
Miller v. French, 530 U.S. 327, 340 (2000) (citation omit-
ted) (cautioning that Congress cannot alter courts’ 
longstanding prerogatives by “displac[ing] courts’ tradi-
tional equitable authority absent the ‘clearest com-
mand.’”); Ex Parte Yerger, 75 U.S. (8 Wall.) 85, 103 
(1869) (declining to “giv[e] to doubtful words the effect of 
withholding or abridging” the Court’s appellate habeas 
corpus jurisdiction). It has also imposed clear statement 
rules in approaching questions about the balance of power 
between federal and state governments. See Gregory, 501 
U.S. at 460 (requiring Congress to speak clearly if it in-
tends to “upset the usual constitutional balance of federal 
and state powers” by prescribing qualifications for state 
office: “‘it is incumbent upon the federal courts to be cer-
tain of Congress’ intent before finding that federal law 
overrides this balance’” (citation omitted)); Atascadero 
State Hosp. v. Scanlon, 473 U.S. 234, 238-239, 242-243 
(1985) (because abrogation of States’ Eleventh Amend-
ment immunity disrupts the “‘constitutionally mandated 
balance of power,’” courts should be “certain of Congress’ 
intent,” and “[t]he requirement that Congress unequivo-
cally express this intention in the statutory language en-
sures such certainty” (citation omitted)). The Court has 
exhibited the same cautious approach in interpreting stat-
utes that might alter U.S. law’s place within the interna-
tional order, imposing clear statement rules to determine 
whether acts of Congress apply extraterritorially, RJR 
Nabsico, Inc. v. European Cmty., 136 S. Ct. 2080 (2016), 
and to determine whether Congress meant for its laws to 
contravene norms of international law, Murray v. The 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000382986&pubNum=0000780&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=RP&fi=co_pp_sp_780_340&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_340
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1868140515&pubNum=0000780&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=RP&fi=co_pp_sp_780_103&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_103
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1868140515&pubNum=0000780&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=RP&fi=co_pp_sp_780_103&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_103
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991112179&pubNum=0000780&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=RP&fi=co_pp_sp_780_460&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_460
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991112179&pubNum=0000780&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=RP&fi=co_pp_sp_780_460&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_460
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Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 118 
(1804) (holding that U.S. courts are constrained to avoid 
interpreting “an act of congress” in a manner that would 
“violate the law of nations”). In all these structurally vital 
areas, the Court has stated an intention to presume Con-
gress has not affected the traditional balance of power un-
less Congress has clearly stated its intent to do so. 

B. The Court requires a clear statement from 
Congress to eliminate or restrict judicial 
review of agency action.  

There is one area where clear statement rules loom 
larger than any other—the particularly “strong presump-
tion favoring judicial review of administrative action.” 
Mach Mining, LLC v. EEOC, 135 S. Ct. 1645, 1653 (2015). 
Under this presumption, one of the most longstanding of 
this Court’s clear statement rules, courts are loathe to as-
sume that Congress intended to preclude judicial review 
of agency action without the clearest of congressional in-
dications of intent to do so. 

1. The presumption favoring judicial review is deeply 
rooted in both Anglo-American legal history and the his-
tory of this Court.  See Louis L. Jaffe, Judicial Control of 
Administrative Action 329-334 (1965). The King’s judges 
in England, for example, had authority to issue the pre-
rogative writs to inferior officers, “order[ing] the officer 
to demonstrate the legality of his order or determina-
tion.” Id. at 153. And the presumption has been law of this 
Court for over a century, since American School of Mag-
netic Healing v. McAnnulty, 187 U.S. 94 (1902). There, in 
determining whether the Court could review an action 
that the Government argued was “administrative” and 
therefore unreviewable, id. 108-110, the Court held that 
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delegation of authority to agencies “does not necessarily 
and always oust the courts of jurisdiction to grant relief to 
a party aggrieved.” Id. at 108. Rather, “[t]he acts of all *** 
officers must be justified by some law, and in case an offi-
cial violates the law *** the courts generally have jurisdic-
tion to grant relief.” Ibid. (emphasis added). 

2. McAnnulty’s holding eventually hardened into a 
bedrock rule of statutory construction: Judicial review is 
presumed unless Congress clearly says otherwise. That 
rule has been applied countless times since. See, e.g.,  Ge-
giow v. Uhl, 239 U.S. 3, 8-10 (1915) (holding that immigra-
tion commissioner’s decision reflected a misinterpretation 
of the law and noting that “[t]he courts are not forbid-
den by the statute to consider whether the reasons, when 
they are given, agree with the requirements of the act” 
(emphasis added)); Dismuke v. United States, 297 U.S. 
167, 172 (1936) (interpreting the Civil Service Retirement 
Act and holding that “in the absence of compelling lan-
guage, resort to the courts to assert a right which the stat-
ute creates will be deemed to be curtailed only so far as 
authority to decide is given to the administrative officer” 
(emphasis added)). See also generally Jaffe 339 (discuss-
ing McAnnulty). 

3. The presumption is also cemented into constitu-
tional law, as having its own vital place in the separation of 
powers—a basic feature of the judiciary’s primary respon-
sibility to “to say what the law is” even as Congress has 
some say in granting that responsibility to others, and as-
signs some law-making (and law-interpreting) responsi-
bilities to administrative agencies. Marbury v. Madison, 5 
U.S. (1 Cranch) 137, 177 (1803). The canon thus ensures 
not only  that courts stay within the boundaries Congress 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1902100446&pubNum=0000780&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=RP&fi=co_pp_sp_780_108&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_108
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1915100261&pubNum=0000780&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=RP&fi=co_pp_sp_780_8&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_8
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1915100261&pubNum=0000780&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=RP&fi=co_pp_sp_780_8&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_8
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1936124864&pubNum=0000780&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=RP&fi=co_pp_sp_780_172&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_172
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1936124864&pubNum=0000780&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=RP&fi=co_pp_sp_780_172&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_172
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has set for their jurisdiction and address only the ques-
tions that Congress has tasked them with resolving, but 
also ensures that the judiciary does not shirk from the du-
ties Congress has assigned to it, and does not cede power 
on a question when Congress has not required it.   

Accordingly, even assuming that Congress may consti-
tutionally foreclose judicial review of agency action in cer-
tain circumstances, maintenance of the separation of pow-
ers has driven this Court to prohibit the judiciary from 
construing statutes to have that effect unless it is clear 
that Congress has addressed the issue in an open and de-
liberate way. See Young, 78 Tex. L. Rev. at 1611; see 
also id. at 1605-1613; Erwin Chemerinsky, A Framework 
for Analyzing the Constitutionality of Restrictions on 
Federal Court Jurisdiction in Immigration Cases, 29 U. 
Mem. L. Rev. 295, 316 (1999) (“The ability of Congress to 
restrict federal court jurisdiction raises basic constitu-
tional issues in terms of separation of powers[.]”); Richard 
H. Fallon, Jr., Of Legislative Courts, Administrative 
Agencies, and Article III, 101 Harv. L. Rev. 915, 939 
(1988) (describing separation of powers interests served 
by ensuring appellate review by an Article III court of de-
cisions of non-Article III tribunals).  

4. This particular clear statement rule takes on added 
significance in the modern administrative state, because 
of the “awkward constitutional position of the administra-
tive agency”—in which “[b]road delegations of power” are 
given to regulatory agencies, but the agencies themselves 
are not subject to Congress’s direct oversight. Cass R. 
Sunstein, After the Rights Revolution: Reconceiving the 
Regulatory State 143 (1990). There is therefore every rea-
son to believe that Congress permitted these “broad dele-
gations” of power to administrative agencies only “on the 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280819042&pubNum=0001251&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=LR&fi=co_pp_sp_1251_1605&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_1251_1605
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0111991151&pubNum=0105911&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=LR&fi=co_pp_sp_105911_316&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_105911_316
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0111991151&pubNum=0105911&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=LR&fi=co_pp_sp_105911_316&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_105911_316
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0111991151&pubNum=0105911&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=LR&fi=co_pp_sp_105911_316&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_105911_316
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0111991151&pubNum=0105911&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=LR&fi=co_pp_sp_105911_316&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_105911_316
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=USCOARTIIIS2CL2&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
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assumption that courts would be available to ensure fidel-
ity to whatever statutory directives” Congress’s issued. 
Ibid. Accordingly, the presumption of reviewability does 
more than ensure that the judiciary has the “final say” on 
legal interpretation. Stephen I. Vla-
deck, Boumediene’s Quiet Theory: Access to Courts and 
the Separation of Powers, 84 Notre Dame L. Rev. 2107, 
2128 (2009) It also preserves Congress’s prerogative to 
check unlawful executive action in the ever-expanding ad-
ministrative state, using the only weapon Congress has to 
ensure agencies will remain faithful to its statutory direc-
tives—judicial review.  The presumption in favor of judi-
cial reviewability is therefore especially important to 
maintain the proper balance of power between the 
branches on two different fronts: between what Congress 
may do in setting the bounds of executive authority, and 
what Congress may do in setting the boundaries of the ju-
diciary’s review of executive action. This makes it espe-
cially unlikely that Congress would ever disrupt the status 
quo and preclude judicial review of any agency action. 

All these factors combine to make the presumption 
particularly “strong” “that Congress intends judicial re-
view of administrative action.”  Bowen v. Michigan Acad. 
of Family Physicians, 476 U.S. 667, 670 (1986). And it 
means the agency bears a “heavy burden” before this 
Court will be convinced that Congress “prohibit[ed] all ju-
dicial review” of the agency’s compliance with a legislative 
mandate. Mach Mining, 135 S. Ct. at 1653 (quoting Dun-
lop v. Bachowski, 421 U.S. 560, 567 (1975)). To overcome 
the presumption and take away judicial review, it will re-
quire “‘clear and convincing evidence’ of a contrary legis-
lative intent.” Abbott Labs. v. Gardner, 387 U.S. 136, 141 
(1967) (quoting Rusk v. Cort, 369 U.S. 367, 379-380 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0346537308&pubNum=0001211&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=LR&fi=co_pp_sp_1211_2128&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_1211_2128
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0346537308&pubNum=0001211&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=LR&fi=co_pp_sp_1211_2128&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_1211_2128
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0346537308&pubNum=0001211&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=LR&fi=co_pp_sp_1211_2128&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_1211_2128
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986129782&pubNum=0000780&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=RP&fi=co_pp_sp_780_670&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_670
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986129782&pubNum=0000780&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=RP&fi=co_pp_sp_780_670&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_670
https://www.leagle.com/cite/421%20U.S.%20560
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967100001&pubNum=0000780&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=RP&fi=co_pp_sp_780_141&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_141
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967100001&pubNum=0000780&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=RP&fi=co_pp_sp_780_141&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_141
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962127597&pubNum=0000780&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=RP&fi=co_pp_sp_780_379&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_379
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(1962)); see also Gutierrez de Martinez v. Lamagno, 515 
U.S. 417, 424 (1995) (“[W]e have stated time and again 
that judicial review of executive action will not be cut off 
unless there is persuasive reason to believe that such was 
the purpose of Congress.” (internal quotation marks omit-
ted)).  

Petitioner and the Government therefore start with 
the deck stacked heavily against them in their attempt to 
overcome the strong presumption that the Director’s de-
termination of a petition’s timeliness under 35 U.S.C. 
§ 315(b) are subject to judicial review.  And these long 
odds prove too much for them to overcome. 

C. Congress provided no clear statement that the 
Director’s timeliness determinations under 
Section 315(b) ought to be unreviewable. 

1. Determining whether Congress clearly stated an in-
tention to foreclose judicial review of the Director’s deci-
sions interpreting Section 315(b)’s begins here—and ulti-
mately ends—with the statutory text. E.g., Henson v. 
Santander Consumer USA Inc., 137 S. Ct. 1718, 1721 
(2017). And the text is unambiguous. Section 315’s prohi-
bition is clear. It provides that “[a]n inter partes review” 
of a patent “may not be instituted if the petition request-
ing the proceeding is filed more than 1 year after the date” 
the petitioner or its privies are “served with a complaint 
alleging infringement of the patent.” 35 U.S.C. § 315(b). 
That is an express limit on the Director’s authority to in-
stitute an inter parties review proceeding—one of the few 
restraints placed on the Director’s authority to institute 
inter partes review.  

Nothing in Section 315 gives any indication that Con-
gress intended for the Director’s determinations related 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962127597&pubNum=0000780&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=RP&fi=co_pp_sp_780_379&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_379
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995127682&pubNum=0000780&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=RP&fi=co_pp_sp_780_424&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_424
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995127682&pubNum=0000780&originatingDoc=Ia8ce9150784511deabded03f2b83b8a4&refType=RP&fi=co_pp_sp_780_424&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_424
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to a petition’s timeliness to be shielded from judicial re-
view. The clear statement this Court demands from Con-
gress cannot be found there. And despite what Petitioner 
and the Government contend, that clear statement cannot 
be found anywhere else in the U.S. Code either.   

2. It cannot be found, despite what Petitioner (at 17) 
and the Government (at 15) contend, in Section 314. That 
provision certainly contains a shield of unreviewability 
covering certain of the Director’s determinations made 
during the process of deciding whether to institute inter 
partes review. But it does not cover all of them. It covers 
only the “determination by the Director whether to insti-
tute inter partes review under this section”—Section 314. 
35 U.S.C. § 314(d) (emphasis added). Section 315’s time 
bar falls outside that Section 314, ergo it is not covered 
under Section 314(d)’s reviewability shield.  

a. There is only one determination by the Director that 
is specifically mentioned in Section 314, and thus only one 
determination on which Congress spoke with clarity of its 
intention to subject it to Section 314(d)’s reviewability 
shield. That is the Director’s determination that “there is 
a reasonable likelihood that the petitioner would prevail 
with respect to at least 1 of the claims challenged in the 
petition.” 35 U.S.C. § 314(a). And that determination has 
nothing to do with the Director’s application of Section 
315(b)’s time bar. It has to do instead with the Director’s 
threshold determination whether the petitioner would be 
likely to succeed in demonstrating that the respondent’s 
patented invention is unpatentable. 

b. Section 314(a) may not use the word “patentability.” 
but is clear all the same that it references only the Direc-
tors’ threshold decision related to the subject invention’s 
patentability and not any of the other calls made as part 
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of the Director’s institution decision. This much is clear 
from Section 314(a)’s discretionary language—requiring 
only that the petitioner demonstrate a “reasonable likeli-
hood” that it will prevail in inter partes review. This is be-
cause the whole point of an inter partes review is to do a 
thorough investigation of the subject invention’s patenta-
bility, and the point of the institution phase is to determine 
whether that inquiry is worthwhile. Section 314(a) gives 
the Director discretion in making that determination be-
cause it is only tentative, and could change after a full-
blown inter partes review.  

Yet that discretionary language makes it equally clear 
that the decision referenced in Section 314(a) and thereby 
covered under Section 314(d)’s reviewability shield cannot 
include Section 315(b)’s time bar, because the Director’s 
calls under Section 315(b) are not discretionary. Section 
315(b) does not permit institution if there is a “reasonable 
likelihood” the petition is timely. It absolutely prohibits in-
stitution of a time-barred inter partes review proceed-
ing—period. And that means the matters covered under 
Section 314(a) do not include the Director’s decisions re-
lating to Section 315’s time bar. The clear statement from 
Congress this Court requires cannot be found there. 

c. Nor does it matter, despite what Petitioner (at 15) 
and the Government (at 16) contend, that Section 314(a) 
mentions that the Director’s threshold patentability de-
termination is made as part of his decision whether inter 
partes review “may be instituted.” The fact that Section 
314(a) speaks generally about the Director’s decision to 
institute inter partes review cannot render all decisions 
the Director might make during the institution phase un-
reviewable. That reading would render Section 314 stag-
geringly broad, and raise substantial questions whether 
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Congress would—or could—ever go so far in barring ju-
dicial review of agency action.  

That reading is also unsupportable. Regardless of 
what Section 314(a) says generally about the decisions the 
Director might make during the institution phase, Section 
314(a) it speaks specifically about one—and only one—de-
termination the Director must make at the institution 
level: the threshold determination about an invention’s pa-
tentability. That is the only subject on which Congress 
spoke with any clarity of its intention to bar judicial re-
view.  

3. That result is consistent with Congress’s treatment 
of Congress’s precursors to inter partes review for recon-
sidering issued patents: ex parte reexamination under 35 
U.S.C. § 303, and the now defunct inter partes reexamina-
tion under former 35 U.S.C. § 313 (2000). In ex parte reex-
amination proceedings, only one type of determination by 
the PTO “Commissioner”—the predecessor to the Direc-
tor—was made unreviewable: its decision to decline to in-
stitute ex parte reexamination because “no substantial 
new question of patentability ha[d] been raised.” 35 U.S.C. 
§ 303(c). Likewise, in inter partes reexamination—the di-
rect precursor to inter partes review—only one relevant 
decision was excluded from judicial review: the Director’s 
“determine[ation] whether a substantial new question of 
patentability was raised. 35 U.S.C. § 312(a), (c) (2000). Ac-
cordingly, the status quo in judicial review of the Direc-
tors’ determinations in post-grant review of patents was 
that only its threshold determinations on the patentability 
of the subject invention were unreviewable. And Congress 
gave no hint it intended to deviate from that status quo 
when it added inter partes review as a new post-grant re-
view option. 
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The Petitioner (at 20) and the Government (at 18-19) 
hypothesize that Congress could have written Section 314 
more like its predecessors, and made its intention to allow 
review of Section 315 determinations more plain. But that 
gets the presumption of reviewability backwards—if Con-
gress was at all unclear, that of clarity cuts in favor of ju-
dicial review by default, not against. That is because lack 
of clarity is a statement by Congress—a statement that it 
wished the default of reviewability to apply. And in any 
event, hypotheticals about the statutes Congress could 
have drafted are several degrees removed from the tex-
tual clarity the Court requires and Congress traditionally 
provides to make questions unreviewable—and a textual 
clarity that is plainly lacking in that the statute Congress 
has drafted. The only thing that is clear is that the only 
decisions Congress has ever shielded from review in post-
grant review of the PTO’s patent grants relate to the dis-
cretionary decision of whether an issue of patentability ex-
ists to initiate a full-blown post-grant review proceeding. 
The status quo is thus that the Director’s decisions on all 
other matters are reviewable. And in the absence of simi-
lar clarity that Congress sought to erect a unique shield of 
unreviewability for the Director’s decision of whether a 
post-grant petition is timely under 315, when it had never 
done so before, that decision must remain reviewable. 

4.a. Petitioner (at 16) and the Government (at 17) fare 
no better in their attempt to glean a clear congressional 
statement from the matters covered in institution-level 
briefing. It is their contention that because timeliness is 
one of the matters that may be raised in the parties’ insti-
tution-level briefing, it is automatically incorporated into  
the only specific decision actually referenced in Section 
314(a), which must be made based on that briefing. This 
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argument falters first because it requires an extended set 
of inferences: that because the Director is instructed to 
consider all of the “information presented in the petition 
*** and any response,” 35 U.S.C. § 314(a), that the re-
sponse may raise statutory grounds why inter partes re-
view should not be instituted, id. § 313, and those statutory 
grounds may include the time bar in Section 315(b). To Pe-
titioner and the Government, that means they become 
part of the Section 314(a) determination. But each of these 
steps is simply a series of inferences from text. It is not a 
clear statement from Congress in text. And the sheer 
length of this inferential chain makes it impossible to say 
whether Congress “has in fact faced, and intended to 
bring into issue,” the matter of the reviewability of the Di-
rector’s timeliness determinations under Section 315(b). 
Gregory, 501 U.S. at 461.  

b. This inferential chain also breaks down at every link. 
Nothing in Section 314 or anywhere else in the AIA re-
quires the parties to raise timeliness at the institution 
stage, and thus nothing makes timeliness inherently part 
of the determination specifically mentioned in Section 
314(a). The respondent may raise Section 315’s time bar 
at any time. After all, if a time-barred inter partes review 
“may not be instituted” under Section 315(b), it is just as 
improper for the Director to allow an improperly insti-
tuted inter partes proceeding to continue as to allow it to 
commence. Indeed, the respondent may not have all the 
information it needs to raise the Section 315(b) time bar at 
the institution phase, particularly if application of the time 
bar turns on particulars about when or how exactly the 
petitioner was “served with a complaint alleging infringe-
ment of the patent.” Ibid. It might be necessary to develop 
this information in discovery prescribed under Section 
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316(a)(5) and raised in supplemental briefing provided for 
under Section 316(a)(3). And even if the parties never 
raise timeliness in their briefs, the Director could raise the 
issue sua sponte at any time. Nothing in the text Congress 
has provided indicates otherwise. 

The only place where it is required for parties to raise 
information relevant to Section 315(b)’s time bar at the in-
stitution stage appears not in statutory text, but in the Di-
rector’s regulations—which, as the Government notes (at 
5, 17), require a petitioner seeking inter partes review to 
certify to the petition’s timeliness. 37 C.F.R. § 42.104. But 
it goes without saying that a statement in a regulation, no 
matter how clear, cannot serve as a clear statement from 
Congress. And it would be perilous to allow an agency to 
rely on its own regulations to provide the clear statement 
Congress has refrained from providing. That would hand 
the keys to the agency to determine for itself whether its 
decisions ought to be reviewable, and that is inconsistent 
with every institutional value behind this Court’s clear 
statement rules and the presumption of reviewability. Ac-
cordingly, the inferential chain demanded by Petitioner 
and the Government falls apart under scrutiny, because 
nothing in the text Congress has written indicates that 
timeliness simply is so inherently a part of the determina-
tion made under Section 314(a) as to fall under Section 
314(d)’s shield against reviewability. 

c. Yet the problems with the argument raised by the 
Petitioner and the Government do not end there. Even if 
they were correct, and even if the parties were required to 
raise every conceivable statutory defense in their institu-
tion-level briefing—including Section 315(b)’s time bar— 
that does not make the Director’s interpretation of every 
one of the statutes outlining those defenses an integral 
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part of the institution decision specifically mentioned un-
der Section 314(a). The fact remains that of all the matters 
that go into the institution decision—evidentiary, legal, or 
otherwise, only one is specifically mentioned in Section 
314(a): the threshold determination about the subject in-
vention’s patentability. Accordingly, this extended inferen-
tial argument ultimately goes no farther than the text it-
self, and leads to the same place: The shield against re-
viewability in Section 314(d) preventing review of the Di-
rector’s determinations “under this section” incorporates 
only the threshold patentability determination in Section 
314(a). It does not include the time bar appearing in Sec-
tion 315(b)—and certainly does not clearly do so. 

 5. The decisions of this Court do not—and should 
not—suggest any other result. The Court in Cuozzo Speed 
Technologies, LLC v. Lee, 136 S. Ct. 2131 (2016) may have 
decided that Section 314(d)’s shield against reviewability 
“applie[d] where the grounds for attacking the decision to 
institute inter partes review consist of questions that are 
closely tied to the application and interpretation of stat-
utes related to the Patent Office’s decision to initiate inter 
partes review.” But if including questions “closely tied” to 
the institution decision under Section 314(d)’s unreviewa-
bility shield is an expansion at all beyond the Section 
314(a)’s plain terms, it is an extremely minor one. Nothing 
suggests that the decisions “closely tied” enough to the in-
stitution decision to fall within Section 314(d)’s reviewabil-
ity shield include anything entirely unrelated to the 
threshold patentability determination.  

Certainly the question at issue in Cuozzo was not un-
related to patentability. The question in Cuozzo may have 
been couched in procedural terms outside of Section 
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314(a), concerning whether the petition at issue met sec-
tion 312(a)(3)’s requirement that it state its complaints 
with “particularity.” 136 S. Ct. at 2139. Yet the only “par-
ticularity” at issue related to the substantive patentability 
determination—because the “particularity” on which the 
petition was questioned was whether it had challenged 
certain patents on obviousness grounds or not. Ibid. The 
Court corroborated the narrowness of this “closely tied” 
test just last term in SAS Institute, Inc. v. Iancu, 138 S. 
Ct. 1348 (2018), which confirmed, based the “strong pre-
sumption” favoring judicial review, that Section 314(d)’s 
scope is confined to its “plain terms” “preclud[ing] judicial 
review only of the Director’s initial determination under 
314(a) that ‘there is a “reasonable likelihood” that the 
claims are unpatentable. Id. at 1359. 

It would be hazardous to read Cuozzo as holding any 
more. The presumption of reviewability is founded upon 
the idea that statutory interpretation, no matter how le-
gitimate an inquiry, is irreducibly inexact. The pages of 
the Supreme Court Reporter thus cannot serve as a relia-
ble stand-in for a textual clarity that Congress refrained 
from providing in the Statutes at Large. And it is espe-
cially fraught business to mine the Court’s opinions about 
the logical steps taken to resolve other matters of statu-
tory construction to try and suggest Congress’s clarity on 
this statutory construction matter. Those opinions may 
have represented the Court’s absolute best wisdom in re-
viewing the question at issue there. But it should never 
supplant through reasoning what Congress has done in 
text.  

That risks the very core problems that clear statement 
rules were designed to combat against: that the judicial 
branch will look at an unclear statute and see only its own 
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preferred resolution, not the resolution Congress would 
have wanted. That may be the risk we have to face in in-
terpreting some statutes. But it cannot be a risk that we 
are prepared to live with when confronted with a matter 
on which the Court has properly demanded, and Congress 
has traditionally provided, clear statements of intent be-
cause of their essential importance to the structure of our 
government.  

CONCLUSION 

The judgment of the court of appeals should be af-
firmed. 
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