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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays-that a writ of certiorari issue to review the Jjudgment below.

OPINIONS BELOW

k¥ For cases from federal courts:

The opinion of the Umted States court of appeals appears at Appendlx A

to
the petition and is

[ 1 reported at _ : | ; or,

[ ] has been designated for publication but is not yet reported; or,
¥ is unpublished.

The opinion of the United States dlstrlct court appears at Appenchx
the petition and is

to

[ 1 reported at - ' ; or,

[ ] has been designated for publication but is not yet reported; or,
[x] is unpublished.

K3 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ 1 reported at ' __; or,

[ ] has been designated for pubhcatlon but is not yet reported; or,
[x] is unpublished.

The opinion of the | court
appears at Appendix to the petition and is

[ 1 reported at ’ ; or,

[ } has been designated for publication but is not yet reported; or,
[ ] is unpublished.



JURISDICTION

¥X For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was : 1-28-19 ] '

[¥] No petition for rehearing was timely filed in my case:

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: _ , and a copy of the
order denying rehearing appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A '

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1). .

kxd For cases from state courts:

The date on which the highest state court decided my case was _9-14-16
A copy of that decision appears at Appendix S

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including __ : (date) on (date) in
Application No. A :

The jurisdiction of this Court is invokgd under 28 U. S. C. § 1257(a).



LIST OF PARTIES

kx¥xAll parties appear in the caption of the case on the cover page.

[ 1 All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows: '

Joseph Vincent Sisneros, petitioner is a California staté
prisonef, who was sentencedﬂto 22 years to life following:

a jury trial in SacramentolCounty. |

Respondent R. Neushmid is the warden at theprison where.. Sisneros

is currently incarcerated.
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QUESTION(S) PRESENTED .

Was the State Court and District Courts rulings based upon an

nnreasonahle appllcatlon of U.S. Supreme Court precedence, or contrary to
- U.S.i Supreme Court precedence in violation of 28 USC_52254(d)(1) in regards
to the following‘grounds for relief petitioner submitted to the California
_Supreme Court:

1. Petitioner's life sentence imposed under section 186.22(4)(c)
must be strickem, in as much as.the jufy did not find thatppetitioner
violated section 136.1 with>force or violence ov the threat of foree
or v1olence. | _ .

2. The tr1a1 court erred when it allowed the state's gang«expert\
Detective Sample, to testify to multlple levels of hearsay regardlng Duran's

Juvenlle 211 adjudication, whcih had been excluded as a predicate crime.

3. Admission of the triple hearsay statement regarding Duran's
prior juvenile adjudication from detective'Sahple violated petitioner's

right to confrontation under Crawford v. Washington.

4. The state Appellate_cqﬁft;incorrecgly applied the Chapman standard
when it found that petitioner's Fifth Amendmen Rights were abridged by

vadmitteing evidence of his nonrmirandized-statement‘to law enforcement.

5. There was insufficient evidence to support the dissuading a
withess by threat of force as to petitioner.
: .

6. There was issufficient eviden.ce to support the substantive

——--gang crime under section 186.22(a).

7. There was insufficient evidence

to establish the gang enhancement.
5.



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Sixth Amendment
14th Amendment
5th Amendment

California Penal Code §136.1

California Penal code §2024

California Penal code §12022

California Penal Code §186.22

Californai Evidence Code §352

California Evidence Code § 801
.Confrontation Clause article 1, section 15



STATEMENT OF THE CASE

Petitioﬁer was convicted in California state court of Conspiracy to

éommit robbery with two enhancements for inflicting great bodily injury

upon victims (count 1); first degree robbery (count 23} two counts of

battery causing serious iﬁjury with enhanceménts for inflicting great

bodily injury upon the victims (couné 3 and 8); two counts of assault

by means of force‘likely to,produce great bodily injury wigh+enhancements
for inflicting great bodily injury upon a victim (count 4,and 7); dissuading
a wi;ness with an enhancement for the use of a deadly weapon furing the |
commission of the offense (count 4 and_9); two counts of making threats

to commit a crime'reéulting in death or great bodily injury (count 6 and
10); and active participation im'criminal streét gang activity (count 1). -
Counts 1,2,8,4,5,6,8,9, and 10 each included enhancements for éach of fense
was committed for the benefiﬁ of a criminal street géng. He was sentenced
to. 22 years to life imprisonment.. o . ‘
On‘April:14, 2010 at approkimately 10pm Petitioner was sleeping in the

- backseat of Duran's car. When petitioner'was awaken he was being aceused

of assault and rohbery ofid other crimimal ‘acts identified in the charges.



REASONS FOR GRANTING THE PETITION

The states knows that the charges are false, because those charges
did.not happen as the prosecution claimed. The evidence of petitioner's
claims is in the above arguments supporting each ground, therefore the
states highé&st court applied an unreasonable application of U.S. Supreme
Coutt authofity;»Furthetmore::the decision is/was contrary to U.S. Supreme.

Court authority which entitles petitonmer to 28 USC §2254 {d){1) relief.

the review of this highest court is significant to many other prisoner's
similary situated. Therefore review of this court is necessary to solve
the inherent constitutional violations of the state court and upheld by

the California District and Court of Appeals for the Ninth Circuit.

>



ARGUMENTS
I
APPELLANT'S LIFE SENTENCE'IMPOSED UNDER SECTION 186.22,
SUBDIVISION (4)(C) MUST BE STRICKEN, INASMUCH AS THE JURY
DID NOT FIND THAT APPELLANT HAD VIOLATED SECTION 136.1
WITH FORCE OR VIOLENCE OR THE THREAT OF FORCE OR
. VIOLENCE
Appellant was sentenced to a life sentence on his section 136.1 conviction as

a result of the true gang allegation. (5CT 1198, 1200-1201.) That sentence is

authorized for a violation of intimidation of witnesses by section 186.22,

- subdivision (4) (c).

The Information charges that appellant, as well as Duran and Vasquez Jr.,

committed a felony, a violation of section 136, subdivision (c)( 1) of the Califor_n_ia |
Penal Code, diésuading a witness, in that the named defendants; "did willfully, |
knowingly, and maliciously do any act described in subdivisions (a) and (b) of
Section 136.1 ..., Where said act was accompénied by force, and by the expfess and
implied threat of force and violence, upon any witness, any victim, and any third
person and the property of any Vvitness, any victim , and any the property of any'
witness, any victim, and any third person." (2CT 380-381.)

The jury made a special finding as to appeilant', J dseph Vincent Sisneros, onk
a verdicf form designated in his name alone, in regards to the count S, that "'th’e

defendant Salvador Benjamin Vasquez, Jr., committed the felony violation charged
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“in Count 5, that the felony violation of Penal Code section 136.1 was malicious

~and done with force or violence as required by California Penal Code 136.1 (¢) to

be: true." (4CT 918. ) TheJury did not make any such finding as to appellant or
co-appellant Duran. (4CT 886, 918. ) Recall that the State's evidence 1ndrcated
that Vasquez, Jr. had exited the vehicle after it was driven toward Cushing.
Vasquez Jr. exited first, demanding to know if Cushing was calling police and
then threatened to shoot h1m (2RT 378,379, 386, 402 .) Inasmuch as the State has
failed to both plead and prove that appellant committed the felony violation of
section 136.1 by establishing that he had vdone so either mali-ci‘ously or with force
or violence, appellant's life sentence must be stricken, and the matter remanded for

resentencing.

This court has consistently held that, "Before g defendant can properly be
sentenced to suffer the 1ncreased penalties [i.e., a minimum term under § 3024 or

an enhanced term under § 12022] flowmo from either such finding . the fact of

- the prior conviction or that the defendant was thus armed must be charged in the

accusatory pleading, and if the defendant pleads not guilty thereto the charge must

be proved and the truth of the g llegation determined by the j Jury, or by the court if a

| jury is waived." ([People v. ] Ford, [(1964) 60 Cal.2d 772] at p. 794; see also

People v. Hernandez (1988) 46 Cal.3d 194,204-206 [requiring pleading and proof
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of three-year enhancement for kidnapping.s committed for the purpose of rape (§

667.8)].)" (People v. Laﬁz (2.012) 54 Cal.4th 896, 904.) |
The Sixth and Fourteenth Amendments to the United_Statés Constitution

preclude a trial court from imposing a se:nt.ence above the statutory m’aximum

based on a fact, other than a prior conviction, not found to be true by a jury.

- (Cunningham v. California (2007) 549 U.S. 270, 274-275; Blakely v. Washington =~

(2004) 542 U.S. 296, 303-304; Apprendi V; New Jer;v_ey (2000) 530 U.S. 466,- 490.)
Whether a defendant uséd an express or implied threat of force when attempting to
di’ésuade a witness from testifying is a question of fact that subj ects the defendant
to a greater sentencé, which mandates that the juryAﬁnd this fact true beyond a v

reason.able_ doubt. (]bi'd.)

The failure to plead and prove the additional elements as to the section 136.1
conviction, renders the trial court without authority to have imposed a life sentence
for commission of that crime. (§ 186.22 (4) (c.) The plain language of section

186.22, subdivision (b)(4) (C), requires that the court may impose a seven years to

. life sentence only if the defendant "makes threats to victims and witnesses." A

recent decision has addressed this point. (People v. Lopez (2012) 208 Cal.App.4th

1049, 1065 [as modified.)
While it is true the jury was instructed as to the requisite sentencing factors,

there is no way of ascertaining what their decision was in light of the verdict forms
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signed and filed with the court. (4RT 2622, 2623.) The appellate court’s
determmatlon that this was an obvrous error”’ that comes wfthin the ambit of a

technrcally defective verdxc:t form” 1s erroneous (Slip Opn, p. 16) In the i mstant

made as to the Wt

In this instance, séntencing appellant without the requisite ﬁrldmo results in
an unauthorized sentence. A claim of unauthorized sentence is rev1ewable on
elppeal even in the absence of an objection in the tria] court; it is correctable at any |

time. (See People V. Sz‘owell (2003) 31 Cal 4th 1107 1113. )A challenoed

a'specific Obj ection to a sentencing error is required) when it’ could not lawfully
be unposed under any mrcumstanee in the partrcular case," such that it {s " 'clear
“and correctable' mdependent of any factual issues presented by the record at

sentencmo " (People v. Scott (1994) 9 Cal.4th 331,354)

Petitioner's conv1ct10ns should be reversed.
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II
THE TRIAL COURT ERRED WHEN IT ALLOWED THE STATE'S GANG
EXPERT, DETECTIVE SAMPLE, TO TESTIFY TO MULTIPLE LEVELS
OF HEARSAY REGARDING DURA] \'S JUVENILE 211 ADJUDICATION,
WHICH HAD BEEN EXCLUDED AS A PREDICATE CRIME
Prior to the commencement of trial, the parties discussed the use of Duran's

juvenile prior as a predicate offense and as a "basis for the gang expert opinion."
(IRT 43) Appéllant objected to the admission of that prior because the admission
of a robbery that was similar to the charged crimes was subject to exclusion under
- Evidence Code section 352. (1, RT 43.) Appellant had also joined in al] in limine

motions, which included Duran's motion to exclude hearsay evidence that would

come within Crawford v. Washington (2004) 541 U.S. 36. (2, CT 477-478, 520-

SQ—H-Th-efourt-noted*thahhrce*Duramvasfh‘@% withrrobbery with the useorg
dangerous or deadly weapon, aﬁd was convicted in juvenile court in 2006 of

robbery with a dangerous or deadly weapon, that the prejudicial effecf under

Evidence Code section 352 was greater than its probative value, and thus barred

the use of that prior asva predicate offense. (IRT 45.) However, the trial court

ruled that Officer Sample, "can use the petition and an amended petition if he |

knows what an amended ﬁetition is and dispositional orders as some of the data to

support an opine that Mr. Duran is a Nortefio criminal street gang member." The

court also ruled that "to the extent that he obtained information from the

investigating officer in that robbery case, concerning the details of that robbery
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c_ase; he can use those details and disclose them to the jury to buttress his opilnion
| that Mr. Duran [is] a Nortefio gang member. (lRT'45; 46,51.)

| During trial, both Duran and appellant blought a mistrial motion after
Detective Sample testified that Duran, had suffered a juvenile robbery conviction,
describing several facts obtained ffom an unnamed officer involved with the
mvestwahoh The facts suggested that the victim in that case had been held
: hostage at gun point as well as beaten, in order to obtain his ATM code number
and withdraw money from the account in order to bail out a fellow Nortefio gang
member held in jail. The hostage was held overnight so that his captors, several
other unnamed gang members, could withdraw more funds the following day. The

victim managed to escape, alerting police to the incident, resulting in Duran's

arrest. (BRT 882.) Duran was adjudicated for a robbery without any gang
allegations as to that 1nc1dent (.)RT 88 ; 4RT 941 943.)-

Appellant asserted that the testimony was h10hly 1nﬂammatory because of
the similarities between that and the subject crime. (4RT 890. ) Duran argued that
the impact would be against all of the defendants, which sentiment was echoed by
appellant. (4RT 890.) Vasquez Jr. Jomed in the motion, noting that once the court
ruled that the crime would not be allowed as a predicate, that there would not be SO
much detail. (4RT 891.) The court denied the mistrial motion, stating that nothihg

Sample had testified to violated his prior ruling. And moreover, the court's

t
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limiting instruction, "evidence that otherwise could or would not be admitted can
be discussed_ in a gang case." (4RT é93‘.j

Tne overall effect of the introduction of this prior adjudication as oan§
evidence was that a gross unfairness has occurred such as to depnve the defendant
of a fair trial or due precess of law.” (People V. Turner (1984) 37 Cal.3d 302,313
[re severance].) The overall effect of the expert's testtmony created a plcture of

pervaswe and extreme violence i in lifestyle and the comm1551on of

~ crimes. Appellant urges thlS court to consider the inherent prejudice of gano

e_v1dence, Wthh is well recoonized. (See e.g., People v. Cox (1991) 53:Cal.3d -

618, 660; People v. Karis (1988) 46 Cal.3d 612. )

Here, the evidence was cumulative, in light of evidence that Duran had

acknowledged that he was a Nortefio, had made statements classifying himself at

 jail as such, and was arrested for the 2006 case while in Nortefio colors and

surrounded by Nortefio graffiti. The ostensible purpose of the evidence was tg

establish his gang membership, which was already acknoWledged by his own

statements, which in tum was buttressed by other ev1dence apart from the spec1ﬁc

_ facts related to the 2006 hostage, which for his part in that matter resulted in a

juvenile adjudlcatlon for robbery, W1thout any gang findings. (4RT 943.) (See,
e.g. People v. Leon (2008) 161.Ca1..App.4th 149, 169 [Trial court abused its
discretion admitting evidence of Leon's commission of a robbery with other gang

Page 14]



members, in light of ovenV'heiming evidence establishing that Leon was a gang
member iln a gang].)

The court recognized this prejudice, when it ruled that the case would not be
admitted és a predicate crime, citing Evidence Cod‘e section 352. (IRT 45.)
Nevertheless; the court admiﬁted the same crime, with signiﬁcant facts that were
- attributed to Duran, as opposed to any rof the other defendants involved in that

crime, with unlirnited application to the gang enhancement allegations, as to all
'defendants, as well as motive to comnlit fhe substantive crimes. As such, the so0-
called "limiting" instruction did not actually limit the use of this testimony as to the
defendant who had committed the 2006 offense, Duran or as eV1dence that

pertained to prove the gang enhancement Wthh had more dire consequences than

any of the charges standmg alone, or the substantive offenses as to the underlying
motive for committing them. |

The only "limit" was that it was not to be used ae disposition evidence,
Which has been considered tc be a futile admonition when the evid'ence itself is so
inflammatory. (See, e.g. People v. Kovacich (2011) 201 Cal.App.4th 863, 891-892
‘[Where jury hears personal knowledge of a past act of the d.efendant, it is more
difficult to fashion, ancl more demanding to enpect the jury nvﬂl follow, a limiting

instruction].)
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Appellant also contends that the admission of this incident unfairly

prejudiced appellant's defense, thereby resulting in a denial of dye process.

criminal punishment for violation of that law untll there had been a charge fairly
made and fairly tried in a public tribunal free of prejudice, passion, e‘<c1tement and
tyfanmcal power." (Chambers v. Floridy (1940) 309 U S. 227, 236- 237) The
adm1551on at trial of thlS prior 1nc1dent was so unduly prejudlclal to appellant as to
implicate his rights under the Umted States Constitution.

"In the event that evidence is introduced that is so unduly prejudicia] that it

renders the trial fundamentaﬂy unfair, the Due Process Clause of the F ourteenth

Amendment provides a mechamsm for relief." (Payne V. Tennessee (1991) 501

U.S. 808, 825 [111 S.Ct. 2597, 115LEd7d720])

guilty of the crimes he was charged with :‘committing.

Petitioner's convictions should be reversed.




I
ADMISSION OF THE TRIPLE HEARSAY STATEMENT REGARDING
DURAN'S PRIOR JU VENILE ADJUDICATION FROM DETECTIVE
- SAMPLE VIOLATED APPELLANT'S RIGHT TO CONFRONTATION
UNDER CRAWFORD v. WASHINGTON, REQUIRING REVERSAL OF
APPELLANT'S CONVICTION : '
Appellant joined in all in limine motions, which included Duran's motion to
exclude hearsay evidence that would come within Crawford v. Washington, supra,
541 U.S.36. (2, CT 477-478, 520-521.) A’ppellahi contends here, that admitting
| Detective Sample's testimony that was derived from-speaking to investigating

officers regarding Duran's 2006 Juvenile matter violated appellant's right to

confrontation, requiring reversal of his convictions.

"In genefal, where a gang enhancement is alleged, expert testimony
‘co_nceming the culture, habits, and psycholbgy of gangs is permissible because
‘these subjects are..‘sufﬁciently beyond common experience that the opinion of ;'m
expert Wou___ld assist the trier of fact.’” (People v. Valdez (1997) 58 Cal. App.4th
494, 506; see Evid. Code, § 801, subd. (}‘1)-) The admission of expert testimohy has
been upheld when used to educate the trier of fact "conceming territory, retaliation,
graffiti, hand signals, and dress." (People v. Valdez, supra, 58 Cal.App.4tH at

5 06.) "The subject matter of the culture and habits of criminal street gangS" meets
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the "criterion" for admissibility of expert testimony under Evidence Code section
801. (People v. Gardeley (1996) 14 Cal.4th 605, 617.) |

However, in mefmd V. Washington, supra, 541 U.S. 36, the Umted States
~ Supreme Court held testlmomal hearsay 1s inadmissible when the declarant is
nnavadable and the defendant has had no prior opportunity for' Cross-examination.
In the instant case, the gang expert’sv opinion testimony, based on second-hdnd_. |
accounts of xvitnesees' statements, Viotated the dictates of Crawford and the right te
confrontation.

The Confrontation Clause of the Sixth Amendment provides that in all
criminal prosecutions the accused shall enjoy the right to be confrented with the

witnesses against him. '\The central concern ofithe Confrontation Clause s to

ensure the reliability of the ev1dence against a criminal defendant by subjectmo it
to rigorous testing in the context of an adversar1al proceeding before the trier of
fact. (Lzllyv Vzrgmza (1999) 527 U.S. 116, 123-124.) The California constitution
contams a s1m11ar right of confrontation in Amcle 1, section 15. (People v. Brown

(2003) 31 Cal.4th 518, 538.)

Petitioner's convictions should be reversed.
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THE APPELLATE COURT INCORRECTLY APPLIED THE CHAPMAN
STANDARD WHEN IT FOUND THAT APPELLANT’S FIFTH |
AMENDMENT RIGHTS WERE ABRIDGED BY ADMITTING EVIDENCE
OF HIS NON-MIRANDIZED STATEMENT TO LAW ENFORCEMENT

Appellant joined in co-appellant Duran’s supplemental brief, dated F ebruary -
20,2013, by letter brief dated February 26, 2014. The issue concerns admiévsion of -
evidence of appellant's un-Mirandized statement to law enforcement regarding his
ties to gang members, as well as reliance on co-appellant's Duran's statements
during booking regarding gang status.

Sample opined that appellant is an active member of the Nortefio street gang

member, because of his involvement in the instant crime. (3RT 863.) That

statement indicates that Sample relied om Duran's un-Mirandized statement during
booking that he was a gang member to tie appellant into gang activity.

Further, appellant said that he "hood bangs," rides with Northerners and
comes from a Northerner family. (3RT 864.) Appellant told police that he had no
gang affiliation. (3RT 879.) Appellant told police that he would not pursue
Southemners; he lived in a neighborhood that was predominately occupied by
Southerners. (4RT 930, 932.) Appéllant made these statements when going
through the jail classification system when booked into jail. (3RT 864.) Gang
members had an incentive to be truthful then because that classification procesls.

was for their safety when housed at the jail. (3RT 866.)
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Appellant contends that the ceurt exfred in allowihg admission of these
statements made during booking, inasmuch as the questions were designed to
_obtain incriminating evidence, for the purpose of documenting gang status for
prosecutlon in any given case. The Court of Appeal found that the €ITor was

harmless. (Slip Oplmon pp. 47- 48 ) Appellant respectfully disagrees with that

decision.

The Fifth and Fourteenth Amendments of the Federal Constitution and
article I, section 15, of the California Constitution prohlblt a defendant in a
enmmal proceeding from being compelled to be a_Witness against himself, Before

statements a defendant makes while in police custody may be used against him at

trial, they must be shewn to have been made Veluntarily and intelligently after the
defendant was advised of his right to remain silent, that if he gives up the r10ht
, anythlno he says can and will be used against him, his right to speak with an |
attomey5 and his right to haVe an attol'ney appointed without cost prior to
questioning before custodial qhestionjng commences. (Mz'rctnda v. Arizona (1966)
384 U.S. 436, 475.) | |

This court has recently reviewed a similar claim in People v, EZz:alde (2015)
61 Cal. 4th 523, holdmg that routine questions about gang affiliation, posed to the |

defendant while processing him into the jail on murder charges exceeded the
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booking exception to the Miranda requirement. The officers should have known

the questions were likely to elicit an incriminating response because of the pending-

c‘harges and gang allegations. While the officers were permitted to asked the
questions for .mstltutlonal securlty purposes defendant’s un- Mirandized responses
were inadmissible in the state’s case-in-chief. However, theerror in allowing the |
statements-was harmless where defendant’s gang membership was otherwise |
convincingly established. (Id. at p. 528.)

The Court of Appeal correctly found error, but mcorrectly applied the under
the much less “forgiving” Chapman harmless error standard (People v. Burnham
(1986)-176 Cal.App.3d 1134, 1149, Fry V. Pliler (2007) 551 U.S. 112)). This court

recently held where instructional error was of federal constitutional d1mens10n the

———

requlred standard of review was the “opp051te” of the “less demandmo

substant1a1 evidence review employed by the Court of Appeal (People v. Mil
(2017) 53 Cal.4th 400 417-418, original 1tahcs ) Indeed, under Chapman v,
California (1967) 386 U.S. 1, even an appellate declaration of “‘overWhelminc
evidence’” in support of that verdict isn’t enough. (Id at pp 18, 23.) Only where
the Judoment supporting evidence was truly ¢ uncontroverted’ — Where the
defendent “did not, and apparently could not, brlno forth facts contesting” it — can

the strength of the evidence Justify a harmless error finding. (Neder v. United

~ States (1999) 527 U.S. 1, 18-19.)




The Court of Appeal’s ‘approach to prejudice/harmless error énalysis fails to
take the most threshold step under all three standards — wﬁich require analysis of
the entire relevant record. (PeopZe V. Guz’fon (1993) 4 Cal.4th 1116, 1130 [ré
| People v. Watson, infral; see People v. Watson (1956) 46 Cal.?.d 818, 836 [calling
for “an examination of the entire cause, including the evidence”]; Wongv.
Belmontes (2009) 558 U.S.. 15] [fe Strickland, “the reviewing court must consider -
all the evidence — the good and the bad — when evaluating prejudice”]; Seaﬁ V.
Upton-(ZOIO) 571 U.S. 945 [Strickland prejudice “Inquiry requires preciseiy the
type of probing and fact—sﬁeciﬁc analysis that the state trial court failed to
~undertake below.”]; People v. Mil, supra, 53 Cél.4th 400, 417 [quoting Neder re

| Chapman review: appellate court’s threshold duty is “to ‘conduct a thorough

examination of the record’”]; see also pp. 4-1 1, ante.)

The United States Constitution doesn’t require a state to provide an appeal.
(Johnson v. Fankell (1997)520 US 911, 922, fn. 13.) But where the state
guarantees such a right — as California does (§ 1237) — “the procedures used in
deciding appeals must comport with the demands of the Due Process . .. Clause[]
of the Constitution.” (Evitts v. Lzéce_y (1985) 469 U.S. 387, 393; US Const., 14th
-~ Amend.) They do so oh.ly where they afford “adequate and effective appellate

revie\v[.]"’ (Griffin v. Illinois (1956) 351 U.S. 12, 20.) So federal due process is
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violated where the state “decided the appeal in a way that was afbitrary with
respect to the issues involved.” (Evitts v. Lucejz, supra, 469 U.S. 387,404.)
Notably this improper approach to Chapman analysis also appears in People v.

Gonzalez (2012) 210 Cal App.4th 875, 885 (admission of confession obtained in
violation of Miranda harmless because theré was ;‘sufﬁcient admissible evidence”
to support conviction) and Pelople v. Katzenberger (.2010) 178 Cal.App.4th 1260,
1269 (disc.ounting defense testimony because it “does not compel a conclusion”
that defendant did not inflict charged assault.

- Given this context, there is a considerable need for this court to intervene and
to put a halt to the misapplication of the Chapman principles by the courts of

appeal of this state.

The evidence of appellant’s admission of his gang affiliation strongly bolstered

the credibility of the gang expert’s opinions and the prosecutor’s closing argument

2

inasmuch as the booking admissions were made while appellant was being taken

into custody.

Petitioner's convictions should be reversed.




\%

THERE IS INSUFFICIENT EVIDENCE TO SUPPORT THE DISSUADING
A WITNESS BY THREAT OF FORCE AS TO APPELLANT

The federal Constitution’s Fifth Amendment right to due process and Sivxth
Amendment right to jury trial, made applicable to the states through the Fourteenth
Amendment, require the prosecution to prove to a jury béyond a reasonablevdroubt
every elemeht of a crime. (See Sullivan v. Louisiana (1990) 508 U.S. 275; 277-
278 [113 S.Ct. at p. 2078, 124 L.Ed._?.d at p; 182]; People v. Sengpadychith (2001)
26 Cal.4th 316, 3245 The Dué Process Clause of the Fourteenth Amendment also

requires that there can be no conviction without sufficient evidence. (Jackson v..

Virginia (1979) 443 U.S. 307 [99 S.Ct. 2781, 61 L.Ed.2d 560].) Here, the

pro.secution did not meet its burden of proving each‘element of the gang
’ enhancéments chafged under section 186.22,-subdivision (b) by substantia]
evidence beyond a reasonable doubt.

Section 136.1, subdivisiop (a) brovides that anyone who knowingly and
maliciously prevents or dissuades, or} atte.rnpts to preveht or dissuade, a witness or
victim from testifying is guilty of én offense that may bé punished as eithér a
misdemeanor or a felony. (§ 136.1; subd. (a)(1), (2).) Subdivision ‘(a) speciﬁcally.

names subdivision (c) as an exception to its provisions.




Lo

Recall that after Lowe's employee Cushing began calling 911, Vasquez, Jr.

 threatened to kill him and asked him if he was calling the cops. (2RT 386' 402.)
Someone had yelled, "he's cal'lino the cops. (2RT 376.) Cushm0 said that all three

men were ye lling. (2RT 376-378.) The three men got into the car, which was

driven toward Cushing, who got out of its way by j Jumpmo behind a light pole.

' (’)RT 377.) Vasquez Jr. threatened to shoot Cushing, Who saw a "dark object" go

into the waistband of his pants. (2RT 378.)

Appellant was not identified as makmo any threats Two of the males ran
towards h1m so Cushing took off running to the other end of the parkmcr lot. (2RT
383.) When he turned around, he saw the three men kicking Lozano in the face.

(2RT 384.)

Petitioner's convictions should be reversed.




VI

THERE IS IVSUFF ICIENT EVIDENCE TO SUPPORT THE
SUBSTANTIVE GANG CRIME UNDER
SECTION 186.22, SUBDIVISION (A)

As disc'ussed above, a conviction can be reversed on the grounds of
1nsufﬁc1ency of the evidence only when "it ..(is) made clearly to appear that upon
no hypothesis whatever is there sufficient subst_antial evidence to support the

| conclusion reached in the court below." (People v. Resena’ez (1968) 260
- Cal.App.2d 1, 7.) Due process mandates that the standard for evaluating the

sufﬁc1ency of ev1dence ina cr1rn1na1 case is whether any rat10na1 trler of fact could

* find guilt beyond a reasonable doubt. (Jackson v. Virginia, supra, 443 -U.S. at p.,

3\

=318;5)

Appellant was convicted of the substantive offense of active partlclpauon in .
a street gang, pursuanf to section 186.22, subdivision (a). Mere active and
knowing part1c1pat10n In a criminal street gang is not a crime. Applyln0 the third
element of section 186.22, subd1v1s1on (a), a defendant may be convicted of the
srime of gang participation only if he also willfully does an act fhat "promotes,
furthers, of,assists in any felonious criminal conduct by members df that gang

D

An element of the offense is that the defendant "actlvely pamclpates in any

criminal street gang. "(§ 186.22, sub'd. (a); People v. Castenada (2000) 23 Cal.4th

743,745, 752.) A defendant "actively participates" in a criminal street gang
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"within the meaning of section 186.22[(a)]" where the defendant's gang
involvement "is more than nominal or passive." |

In the instant case, appellant has no prior arrests or convictions for any
crimes, let alone any law violations relating to participation in a gang. The gang
evidence relating to'appellant consisted of his statement that he had family who
wére Northérners, and he "hood bangs" with Northerners. (3RT 864.) He denied
affiliation as a gang member, had no tattoos‘, or other iﬁdicia of gang membership
on his peréon. He had been spotted on four unspecified dates and/or times sporting
red apparel. (4RT 930,-932.) During the offense in question, appellant was

wearing a white t-shirt. The gang expert, Sample, opined that appellant was a gang

member because of his participation in the instant crime and because he had been

seen with other gang members wearing red clothing. (3RT 863.)

Appellant contends that this is insufficient as a matter of law.

Petitioner's convictions should be reversed.




VII

THERE IS INSUFFICIENT EVIDENCE TO ESTABLISH THE GANG
ENHANCEMENTS

Appellanf raised this issﬁe in a letter brief requested by the appellate court
when this court rendered its opinion in People v. Prunty (2015) 62 Cal.4th 5.9. In
light of that holding appellant asserts that there is insufficient evidence ‘of a
criminal street g’ang to establish that element of section 186.22, subdivision (b).
“Appellant’s sentence for the gang enhancements must be stricken on all counts on

7

which it was added.

The federal Constitution’s Fifth Amendment right to due process and Sixth

-Amendmentrighttojury-trial;-made-appli c—able%&thes—tat—eﬁhreug—hﬁh&FourteentH
Amendment, require the prosecution to prove to a jury beyond a reasonable doubt

every element of a crime. (See Sullivan v. Louisiana, supra, 508 U.S. 275, 277-

278 [113 S.Ct. at p. 2078, 124 L.Ed.2d at p. 182];.) The Due Process clause of the
Fourteenth Amendment also requires that there can be no conviction without

sufficient evidence. (Jackson v. Virginia, supra, 443 U.S. 307.) Here, the .

prosecution did not meet its burden o.fipro{/ing each element of the gang

| 'enhaneements charged undeér section 186.22, subdivision (b) by substantial

evidence beyond a reasonable doubt. Appellant was charged with a gang sentence

enhancement under section 186.22, subdivision (b)(1) on both counts. (CT 72-74)

Page 7‘2?.81"{



N R

This court held that this statute “requires the prosecution to introduce
evidence showing an associational or organizational connection that unites’

members of a putative criminal street gang.” (Peoplé v. Prunty, supra, 62 Cal 4™ at

pp. 67-68.) Where the prosecution’s case positing the existence of a single

“criminal street gang” for purposes of section 186.22(f) turns on the existence and
conduct of one or more gang subsets, then the prosecution must show some
associational or organizational connection uniting those subsets. (/d, at p. 68.)

Here, as in Prunty, the missing evidence relates to the predicate offenses

relied on by the prosecution in an attempt to meet the elements for the gang.

enhancement for appellant’s convictions. Two of the predicate offenses testified

about by the gang expert were committed by members of the Broderick gang. The

first pyedicate act described by Officer Duggins, was attributed to the s:ubsetv <
Broderick in describing the gang slogans that were shouted out during the aésault.
(3RT 711, 713.) The second predicate was also committed by the same gérig
members involved in the Memérial Park incident, Broderick, including Alex
Valadez, who was convicted of an assault with a deadl_y weapon violation, when he
d}rove by a residenée and rﬁade shooting motions. The father living at the
residencé was threatened. (3RT 714, 715 .) Thus two of the predicate crimes

described were committed by a different gang than the Nortefios subset that co-
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defendant Vasquez was associated with,'Richardson'Village Nortefios, or “RVN.”
(3RT 785-788, 874.)
The third predicate offense involved a murder committed by Steven Duran,

not related to co-appellant Duran. (3RT 859.) Duran shot a rival Surefio, and was

- not, according to Sample, affiliated with a particular set of Nortenos

As such it is apparent that the prosecution used at least two subsets of
Nortefios, Broderick and RVN, interchangeably with the generic Nortefios
designation. Appella_nt‘ was only des_cribed as a Nortefio, whose gang ties consisted -
of his statement tha_t he hangs with N,c')rthemers, but was not himself e Oane
member. (3RT 863, 864, 879.) Co -appellant Duran cla1med affiliation w1th

Northerners. (3RT 884.)

Here, Sample only presented evidence related t0 a common name, common
identifying symbols, and a common enemy. He simply explained that various
subsets of these 0roups claim certain ne10hborhoods with several subsets in the
Sacramento area, Wthh included RVN. (3RT 854, 855.) Sample descrlbed the
primary act1v1t1es of the Nortefios generically, mcludmg murder, assault, robbery
drive by shootings, drug charges, as well as weapons and ﬁrearms violations.
(3RT 858.) | |

The record is devoid of spec1ﬁc.ev1denc.:e showing that the Nortenos subsets

relied on to demonstrate both two of three pred1cate acts as well as Vasquez s gang




affiliation are somehow connected to each other or to the larger Nortefios group.l
To be sufficient, the evidence must show “collaboration among subset members,
long-term'relétionships among members ofdfffereht subs‘éts,l use of the same ‘turf,’
behavior demonstrating a shared identity with another or with a larger organization

-« ..” (People v. Prunty, supra, 62 Cal.4™ at pp. 72-73.)

Petitioner's convictions should be reversed.




 CONCLUSION

The petition for a writ of certiorari should bé granted.

- Respectfully submitted,

Date: __ 7~ Z‘/"/?
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