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{2019 U.S. App. LEXIS 1}ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
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CASE SUMMARYSufficient evidence supported convictions on three counts based on Pinkerton liability
because other group members violated 18 U.S.C.S. § 2422(b) as charged in Counts 14, 17, and 19, and
the crimes were foreseeable and committed in furtherance of conspiracy to produce child pornography;
group members enticed minors to perform sexual acts on webcam. .

OVERVIEW: HOLDINGS: [1]-Defendant's argument that the district court procedurally erred by
considering documentary evidence from the government without giving him the opportunity to test that
evidence in a full Franks hearing was rejected. The FBI 302 Report was the only government evidence
expressly referenced by the district court in ruling on defendant’'s motion. The FBI 302 Report was not
new evidence, having been created before law enforcement applied for the warrant and disclosed to the
defense before defendant filed his motion, nor was it inconsistent with the affidavit. Remand for a full
Franks hearing was not warranted; [2]-Based on Pinkerton liability, there was sufficient evidence to
support defendant's convictions on Counts 14, 17, and 19, which charged him as an aider and abettor
with coercing and enticing a minor to engage in sexual activity, in violation of 18 U.5.C.S. § 2422(}).

OUTCOME: Judgment affirmed.
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LexisNexis Headnotes

Criminal Law & Procedure > Appeals > Standards of Review > Plain Error > Burdens of Proof
Criminal Law & Procedure > Appeals > Standards of Review > Plain Error > Definitions

To show plain error, a defendant must show (1) error (2) that was obvious or clear, (3) that affected
defendant's substantial rights and (4) that affected the fairness, integrity, or public reputation of the
judicial proceedings.

Constitutional Law > Bill of Rights > Fundamental Rights > Search & Seizure > Scope of
Protection

Constitutional Law > Bill of Rights > Fundamental Rights > Search & Seizure > Warrants
Constitutional Law > Bill of Rights > Fundamental Rights > Search & Seizure > Probable Cause
Evidence > Procedural Considerations > Burdens of Proof > Allocation

Criminal Law & Procedure > Search & Seizure > Search Warrants > Affirmations & Oaths

The Fourth Amendment mandates that a search warrant may only be issued upon a showing of probable
cause. In order to demonstrate probable cause sufficient to justify a search warrant, the proponent must
submit an affidavit that indicates a fair probability that evidence of a crime will be located on the
premises of the proposed search.

Criminal Law & Procedure > Search & Seizure > Search Warrants > Affirmations & Oaths >
Sufficiency Challenges

Criminal Law & Procedure > Trials > Judicial Discretion

Evidence > Procedural Considerations > Burdens of Proof > Allocation

Whether to hold an evidentiary hearing based upon a challenge to the validity of a search warrant's
affidavit, given alleged misstatements and omissions, is committed to the sound discretion of the district
court. A defendant is entitled to a Franks hearing if he: 1) makes a substantial preliminary showing that
the affiant knowingly and intentionally, or with reckless disregard for the truth, included a false statement
or material omission in the affidavit; and 2) proves that the false statement or material omission is
necessary to the probable cause finding in the affidavit. A defendant seeking a Franks hearing bears a
heavy burden.

Criminal Law & Procedure > Appeals > Standards of Review > De Novo Review > Sufficiency of
Evidence to Convict’ .

Criminal Law & Procedure > Trials > Motions for Acquittal

Evidence > Procedural Considerations > Burdens of Proof > Allocation

The United States Court of Appeals for the Sixth Circuit reviews de novo the district court's denial of a
judgment of acquittal. When reviewing convictions for sufficiency of evidence, the Sixth Circuit asks
whether, after viewing the evidence in the light most favorable to the prosecution, and after giving the
government the benefit of all inferences that could reasonably be drawn from the testimony, any rational
trier of fact could find the elements of the crime beyond a reasonable doubt. A defendant claiming
insufficiency of the evidence bears a very heavy burden.

Criminal Law & Procedure > Accessories > Aiding & Abetting

A person is liable for aiding and abetting a crime if (and only if) he (1) takes an affirmative act in
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furtherance of that offense, (2) with the intent of facilitating the offense's commission.
Criminal Law & Procedure > Criminal Offenses > Inchoate Crimes > Conspiracy

Pinkerton v. United States holds that a deféndant can be convicted for the criminal acts of a
coconspirator so long as the crime was foreseeable and committed in furtherance of the conspiracy.

Opinion

ORDER

Justin D. Fuller appeals his judgment of conviction for child exploitation offenses. The parties have
waived oral argument, and this panel unanimously agrees that oral argument is not needed. See
Fed. R. App. P. 34(a).

Law enforcement conducted an investigation into a group conspiring to produce child pornography by
enticing minors to visit chatrooms on a website and, once there, perform sexual acts in front of their
webcam, the video of which would be recorded and saved by the group members. One member of
the group went by the username "Yep." During this investigation, law enforcement learned that "Yep"
used an |IP address associated with Fuller's home address in Modesto, California. Law enforcement
executed a search{2019 U.S. App. LEXIS 2} warrant at that address, seized Fuller's electronic
devices, and arrested him. After his arrest, Fuller signed a statement admitting that he "was
personally and directly involved in chat sessions and convinced no less than ten minor girls on
separate occasions to remove their clothing and rub their genitals" and that he recorded this conduct
and saved the recordings to his computer.

A federal grand jury charged Fuller and other members of the group with engaging in a child
exploitation enterprise and related offenses. Fuller filed a motion to suppress the evidence seized
during the search and his subsequent confession, alleging omissions and false statements in the
affidavit in support of the search warrant, and requested an evidentiary hearing pursuant to Franks v.
Delaware, 438 U.S. 154, 98 S. Ct. 2674, 57 L. Ed. 2d 667 (1978). The.district court heard arguments
from counsel and denied Fuller's motion. After a nine-day trial, a jury convicted Fuller of engaging in
a child exploitation enterprise, in violation of 18 U.S.C. § 2252A(g); conspiring to produce child
pornography, in violation of 18 U.S.C. § 2251(a), (e); five counts of producing child pornography, in
violation of 18 U.S.C. § 2251(a), (e); conspiring to receive child pornography, in violation of 18
U.S.C. § 2252A(a)(2), (b)(1); conspiring to access with intent to view child pornography,{2019 U.S.
App. LEXIS 3} in viclation of 18 U.S.C. § 2252A(a)(5)(B); and five counts of coercing and enticing a
minor to engage in sexual activity, in violation of 18 U.S.C. § 2422(b). At sentencing, the district
court dismissed, at the government's request, the conspiracy counts on double jeopardy grounds.
Varying downward from a guideline senterice of life imprisonment, the district court sentenced Fuller
to 420 months of imprisonment followed by five years of supervised release. This timely appeal
followed. :

Fuller first contends that the affidavit in support of the search warrant failed to establish probable
cause to search his residence. Although he argued in his motion to suppress that omissions and false
statements in the affidavit entitled him to a Franks hearing, Fuiler did not argue that the affidavit on

" its face failed to establish probable cause. We therefore review for plain error. See United States v.
Doxey, 833 F.3d 692, 702 (6th Cir. 2016). "To show plain error, a defendant must show (1) error (2)
that was obvious or clear, (3) that affected defendant's substantial rights and (4) that affected the .
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fairness, integrity, or public reputation of the judicial proceedings." United States v. Wallace, 597
F.3d 794, 802 (6th Cir. 2010).

"The Fourth Amendment mandates that a search warrant may only be issued upon a showing of
probable cause.” United States v. Thomas, 605 F.3d 300, 307 (6th Cir. 2010) (citing U.S. Const.
Amend. V). "In order to demonstrate{2019 U.S. App. LEXIS 4} probable cause sufficient to justify a
search warrant, the proponent must submit an affidavit that 'indicate[s] a fair probability that
evidence of a crime will be located on the premises of the proposed search.” United States v. Dyer,
580 F.3d 386, 390 (6th Cir. 2009) (quoting United States v. Jenkins, 396 F.3d 751, 760 (6th Cir.
2005)). "Search warrant affidavits are to be judged on the totality of the circumstances, not
line-by-line scrutiny." Thomas, 605 F.3d at 307. '

Based on the totality of the circumstances, the affidavit in support of the search warrant provided the
requisite "fair probability" that evidence of a crime would be found at Fuller's residence. The affidavit
explained that law enforcement had arrested a suspect ("S1") on charges relating "to his use of a
website that facilitated the trafficking of child pornography" and that S1 had admitted to being a
member of a group using "the internet to entice minors to engage in sexually explicit conduct via web
camera.” The affidavit went on to describe how the group operated. According to the affidavit, from
December 3 to December 22, 2015, an undercover law enforcement officer ("UCA") logged into thé
website's chatrooms using S1's username and passwords and observed the group's activities. The
affidavit stated that, through the course of this investigation,{2019 U.S. App. LEXIS 5} the UCA
determined that a member of the group used the username "Yep." The affidavit went on to describe
the activities of "Yep" based on information provided by S1 and corroborated by the UCA's
observations and quoted chat conversations involving "Yep." In one of those chat conversations, a
member of the group, "Nick," and a minor victim, MV-4, discussed the Kik accounts used by "Yep."
According to the affidavit, law enforcement subpoenaed Kik for subscriber information for the two
usernames referenced in the chat conversation and learned that both usernames were associated
with the same [P address owned by AT&T Internet. Law enforcement then subpoenaed AT&T
Internet and discovered that the subscriber using that IP address was located at an address in
Modesto, California. Law enforcement also learned that Fuller and his wife were the current residents
of that address. The affidavit further stated "that subjects who are engaged in the possession of child
pornography commonly store information related to their activities on computers and digital devices."

Fuller argues that the government's only link between the anonymous screen name "Yep" and his
home address was the uncorroborated{2019 U.S. App. LEXIS 6} chat conversation between "Nick"
and MV-4, with no showing of the veracity or reliability of either anonymous user. During that
conversation, "Nick" wrote, "the kik of YEP is yep_yep_hun." MV-4 responded, "he got a new one its
... yep ster.” That information was consistent with Kik's records, which showed that the most recent
login for "yep_yep_hun" was September 20, 2015, and that the logins for "yep_ster" covered the
periods November 20 through December 12, 2015, and January 8 through February 1, 2016. The
case cited by Fuller involves the veracity and reliability of anonymous tipsters and confidential
informants; "Nick" and MV-4 were neither. See United States v. Helton, 314 F.3d 812, 821-22 (6th
Cir. 2003). Nothing in the record indicates that "Nick" and MV-4 suspected that their conversation
was being monitored by law enforcement or that they had a reason to lie about Kik usernames used
by "Yep." See United States v. Gunter, 551 F.3d 472, 481 (6th Cir. 2009). Fuller has failed to show
any error, let alone plain error, in the issuance of the search warrant.

Fuller next contends that the district court erred in denying him a full Franks hearing. "Whether to
hold an evidentiary hearing based upon a challenge to the validity of a search warrant's affidavit,
given alleged misstatements and omissions, {2018 U.S. App. LEXIS 7} is committed to the 'sound
discretion of the district court," United States v. Young, 847 F.3d 328, 348 (6th Cir. 2017).
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A defendant is entitied to a Franks hearing if he: 1) makes a substantial preliminary showing that
the affiant knowingly and intentionally, or with reckless disregard for the truth, included a false
statement or material omission in the affidavit; and 2) proves that the false statement or material
omission is necessary to the probable cause finding in the affidavit.United States v. Rose, 714
F.3d 362, 370 (6th Cir. 2013). A defendant seeking a Franks hearing bears a "heavy burden."
Young, 847 F.3d at 349.

On appeal, Fuller does not contend that he made the requisite "substantial preliminary showing."
Relying on the Seventh Circuit's decision in United States v. McMurtrey, 704 F.3d 502 (7th Cir.
2013), Fuller instead argues that the district court procedurally erred by considering documentary
evidence from the government without giving him the opportunity to test that evidence in a full
Franks hearing. In McMurtrey, the Seventh Circuit held that a district court "has discretion to hold a
so-called 'pre-Franks' hearing to give the defendant an opportunity to supplement or elaborate on the.
original motion." /d. at 504. The court went on to hold that the district court "should not give the
government an opportunity to present its evidence on the validity of the warrant{2019 U.S. App.
LEXIS 8} without converting the hearing into a full evidentiary Franks hearing, including full '
cross-examination of government witnesses." /d.

This court has not addressed whether a district court errs in considering evidence submitted by the
government to make the threshold determination of a defendant's entitlement to a Franks hearing.
Regardless, any error by the district court was harmless. Fuller asserted in his motion to suppress
that the affidavit omitted key information-that interview notes taken by law enforcement agents
showed that S1 identified the usernames of other group members but not "Yep." In response, the
government submitted the law enforcement agent's formal summary of his November 19, 2015,
interview with S1 ("FBI 302 Report"), which showed that S1 identified the username "Yep" as a group
member. The FBI 302 Report was the only government evidence expressly referenced by the district
court in ruling on Fuller's motion. Unlike McMurtrey, where the government called an officer to testify
to bolster his affidavit and provide an explanation for any contradictions and discrepancies, the FBI
302 Report was not new evidence, having been created before law enforcement applied for{2019
U.S. App. LEXIS 9} the warrant and disclosed to the defense before Fuller filed his motion, nor was
it inconsistent with the affidavit. Under these circumstances, remand for a full Franks hearing is not
warranted.

Finally, Fuller argues that there was insufficient evidence to support his convictions on Counts 14,
17, and 19, which charged him as an aider and abettor with coercing and enticing a minor to engage
in sexual activity, in violation of 18 U.S.C. § 2422(b). Those counts involved MV-2, MV-5, and MV-7.
Fuller does not challenge his convictions for coercing and enticing other minor victims as charged in
Counts 15 and 16. »

We review de novo the district court's denial of a judgment of acquittal. United States v. Ramer, 883
F.3d 659, 682 (6th Cir. 2018). "When reviewing convictions for sufficiency of evidence, we ask
‘whether, after viewing the evidence in the light most favorable to the prosecution, and after giving
the government the benefit of all inferences that could reasonably be drawn from the testimony, any
rational trier of fact could find the elements of the crime beyond a reasonable doubt.™ United States
v. Jones, 641 F.3d 706, 710 (6th Cir. 2011) (quoting United States v. Ross, 502 F.3d 521, 529 (6th
Cir. 2007)). "A defendant claiming insufficiency of the evidence bears a very heavy burden." Ramer,
883 F.3d at 682-83 (quoting United States v. Vannerson, 786 F.2d 221, 225 (6th Cir. 1986)).

A person is liable “for aiding and abetting a crime if (and only if) he{2019 U.S. App. LEXIS 10} (1)
takes an affirmative act in furtherance of that offense, (2) with the intent of facilitating the offense's
commission." Rosemond v. United States, 572 U.S. 65, 71, 134 S. Ct. 1240, 188 L. Ed. 2d 248
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(2014). Fuller contends that the mere appearance of the "Yep" username on the chatroom's user list
while MV-2, MV-5, or MV-7 performed sexual acts does not establish an affirmative act in
furtherance of coercing and enticing the minor victims.

Regardless of whether logging into the chatroom constitutes an affirmative act to support liability as
an aider and abettor, the district court also instructed the jury that Fuller could be found guilty on
Counts 14, 17, and 19 under Pinkerton v. United States, 328 U.S. 640, 647-48, 66 S. Ct. 1180, 90 L.
Ed. 1489 (1946), which held that "a defendant can be convicted for the criminal acts of a
coconspirator so long as the crime was foreseeable and committed in furtherance of the conspiracy.”
United States v. Wade, 318 F.3d 698, 701 (6th Cir. 2003). Fuller does not chalienge the district
court's Pinkerton instruction. Nor does Fuller dispute that the evidence established the following: that’
he was found guilty on Count 2 of conspiring to produce child pornography; that other group
members violated § 2422(b) as charged in Counts 14, 17, and 19; and that these crimes were
foreseeable and committed in furtherance of the conspiracy to produce child pornography in that the
members of{2019 U.S. App. LEXIS 11} the group enticed minors to perform sexual acts on webcam
to achieve the conspiracy's objective of capturing video of that sexual activity. Sufficient evidence
supported Fuller's convictions on Counts 14, 17, and 19 based on Pinkerton liability.

For these reasons, we AFFIRM the district court's judgment
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United States of America, Plaintiff, v. Justin D. Fuller, Defendant,
UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF MICHIGAN, SOUTHERN
DIVISION
2017 U.S. Dist. LEXIS 167814
Case No. 16-cr-20239-01
October 11, 2017, Decided

October 11, 2017, Filed

Editorial lnformatlon Subsequent History

Appeal dismissed by, Motion granted by United States v. Garrison, 2018 U.S. App LEXIS 12029 (6th
Cir. Mich., May 7, 2018)

Editorial Information: Prior History
United States v. Dougherty, 2016 U.S. Dist. LEXIS 90792 ( E.D. Mich., June 29, 2016)

Counsel For Justin D. Fuller, also known as Yep, also known as Yep_yep_hun,

also known as Yep_ster, Defendant: William J. Stevens, LEAD ATTORNEY, Lakeside, MI;
Michae!l George McKneely, Michael McKneely, Attorney at Law, Fresno, CA,

For John L. Garrison, also known as Austin, also known as
Kenzie, also known as austinjt1, Defendant: Karen J. Davis Roberts, LEAD ATTORNEY,
Saline, Ml. .

For Virgil Napier, Jr., also known as Nietzi, also known as Neo,
Defendant: Richard J. O'Neill, Federal Defender Office, Detroit, MI. ,

" For Thomas S. Dougherty, also known as Mop, also known as

Jamesdimy, Defendant: Arthur J. Weiss, LEAD ATTORNEY, Farmington Hills, MI.

For Dantly G. Nicart, also known as Nono, also known as Zack,
Defendant: Henry M. Scharg, Detroit, MI.

For United States of America, Plaintiff: April Nicole Russo,
LEAD ATTORNEY, United States Attorney's Office, Detroit, Ml; Sara D. Woodward, United
States Attorney's Office, Eastern District of Mi General Crlmes Detroit, MI.

Judges JUDITH E. LEVY, United States District Judge.

Opinion

Opinion by: JUDITH E. LEVY

Opinion

OPINION AND ORDER DENYING DEFENDANT'S MOTION FOR A NEW TRIAL [.244]

The Court held a jury trial in the above-captioned case from March 28, 2017, to April 13, 2017. On
April 13, 2017, the jury reached a verdict finding defendant guilty of all fourteen counts for which he
was indicted, including one count of child exploitation enterprise, multiple counts of conspiracy to
commit child exploitation crimes, and muitiple counts of production of child pornography and
enticement of a minor. Defendant now moves under Fed. R. Crim. P. 33(a) to have the Court vacate
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the judgment against him and grant a new trial. (Dkt. 244.) For the reasons set forth below,
defendant's motion is denied.

[. Background

On November 16, 2015, an individua!l by the name of Virgil Napier was arrested in Waterford,
Michigan. (Dkt. 260 at 33.) Subsequent to his arrest, investigators learned that Napier was part of a
coordinated group that worked together to find young girls, invite them into secure chat rooms, and
entice them to perform sexual acts. (/d. at 34-35.) In an effort to identify other members of the group,
an FBI agent named Adam Christensen received permission to assume Napier's online identity for a
twenty-one day undercover operation. {/d.) During the course of the undercover operation,
Christensen observed and recorded hundreds of hours of onllne activity - both text chat and video -
within the secure chat rooms. (/d. at 35-46.)

During the operation, Christensen learned the KIK online messaging system usernames for other
members of the group, including two accounts associated with an individual who used the name
"Yep" in his activities within the private group chat rooms. (Dkt. 261 at 25-26.) The FB! subpoenaed
KIK in order to determine the IP address associated with those usernames, and from that
information, determined the physical address of the internet subscriber using the KIK accounts. (/d.
at 35.) This was the Modesto, California residence of defendant Fuller. (/d.)

When law enforcement executed a search warrant at Fuller's home, they recovered numerous
electronic devices including a desktop computer, an external hard drive, an iPhone, and a laptop
computer. (/d. at 46.) The forensic examination of those devices, which was approximately
twenty-eight percent complete at the time of the trial, identified approximately 2,700 saved child
pornography videos. (/d. at 75 and 77.)

On the day the search warrant was executed, Fuller gave a recorded confession at his home. (See,
e.g. Dkt. 263 at 143-45.) He later gave a second recorded confession (Dkt. 264 at 34-36) and signed
a written confession in which he admitted to misconduct including "watching minors undress and
perform sexual acts, such as rubbing their genitals," "record{ing] this conduct and sav][ing] the
recordings on [his] personal computer,” and "convincing these females to remove their clothing and
rub their genitals by 'looping' another teenage male's video and telling the female that [he] was the
person in the 'looped' video." (/d. at 39.)

In addition to the evidence described above, the three-week trial included testimony from
co-defendant Virgil Napier, testimony from one minor victim, and testimony from nine mothers of
identified minor victims.

ll. Legal Standard

"Upon the defendant's motion, the court may vacate any judgment and grant a new trial if the interest
of justice so requires." Fed. R. Crim. P. 33(a). Such a motion should generally only be granted "in the
extraordinary circumstances where the evidence preponderates heavily against the verdict." United
States v. Hughes, 505 F.3d 578, 593-94 (6th Cir. 2007). "A district judge, in considering the weight of
the evidence for purposes of adjudicating a motion for new trial, may act as a thirteenth juror,
assessing the credibility of witnesses and the weight of the evidence." Hughes, 505 F.3d at 593
(citing United States v. Lutz, 154 F.3d 581, 589 (6th Cir.1998)).

lll. Analysis 4

Defendant moves for a new trial on four grounds: (1) prosecutorial misconduct tainted the trial; (2)

the Court erred in limiting cross-examination of co-defendant Virgil Napier regarding sentencing

benefits he stood to gain in exchange for his testimony; (3) the Court erred in denying the
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suppression of evidence or a Franks hearing on certain evidence; and (4) defendant’s Confrontation
Clause rights were violated by the admission into evidence of co-defendant John Garrison's video
file naming convention.

a. Prosecutorial Misconduct

Defendant contends that a variety of inflammatory statements tainted the prosecution's closing
argument and rebuttal. (Dkt. 244 at 6.) When a defendant contends that prosecutorial misconduct
justifies a new trial, the misconduct "must be so pronounced and persistent that it permeates the
entire atmosphere of the trial." United States v. Mahar, 801 F.2d 1477, 1503 (6th Cir. 1986) (further
citations omitted). The Court conducts a two-part analysis to determine whether prosecutorial
misconduct warrants a new trial. First, "a court must first consider whether the prosecutor's conduct
and remarks were improper." United States v. Carter, 236 F.3d 777, 783 (6th Cir. 2001) (citations
omitted). :

If the remarks were improper, the court must then consider and weigh four factors in determining
whether the impropriety was flagrant and thus warrants reversal. These four factors are as
follows: (1) whether the conduct and remarks of the prosecutor tended to mislead the jury or
prejudice the defendant; (2) whether the conduct or remarks were isolated or extensive; (3)
whether the remarks were deliberately or accidentally made; and (4) whether the evidence
against the defendant was strong./d.

The first challenged statement is one made during the government's rebuttal closing argument: "Do
you honestly think that if [defendant] had the brain of a 15-year-old kid sitting here that we would be
sitting in federal court? There's no evidence of that. Don't let that fool you." (Dkt. 266 at 108.)
Defendant did not object to this statement at trial. He now argues that this statement implies a claim
that "someone with the brain of a 15-year-old kid would somehow be precluded from trial in federal
court." (Dkt. 244 at 7.)

When reviewing allegations of prosecutorial misconduct, it is "appropriate to consider whether, and
to what extent, a prosecutor's improper argument is invited by defense counsel's statements." United
States v. Jacobs, 244 F.3d 503, 508 (6th Cir. 2001) (citing United States v. Hickey, 917 F.2d 901,
905 (6th Cir. 1990)). Prior to trial, the Court granted the government's motion to exclude any
evidence regarding defendant's mental health and mental state during trial. (Dkt. 212.) As the
government points out (Dkt. 248 at 12), defendant’s counsel improperly argued during his closing
argument that defendant was mentally akin to a fifteen or sixteen-year-old. (Dkt. 266 at 98 ("Here's a
guy that's identifying with these 15 and 16 year olds. Because truly that's where his mind is. He's not
like these [co-defendant] 40 and 50 year olds.").} In context, the prosecutor was rebutting defense
counsel's earlier argument that defendant should not be held liable for his actions because he was
less mentally culpable than his co-defendants. Such a rebuttal is "completely proper." United States
v. Beverly, 369 F.3d 516, 544 (6th Cir. 2004). '

The second set of statements to which defendant objects were made during rebuttal: "This man took
advantage of hundreds of girls. Hundreds. We showed you some of the clips, the necessary clips we
needed to get there. But you heard evidence that there was a lot more." (Dkt. 266 at 108.) "We didn't
show you every stitch of thing there was. We tried to show you the least amount we could to

" minimize the trauma on everyone." (/d. at 108-09.) Defendant argues that these statements are
"inflammatory appeals to the jury" and that they imply the existence of facts that had not been shown
at trial. (Dkt. 244 at 7.) However, the overwhelming evidence in the case demonstrated that there
were hundreds of hours of video evidence the jury did not see, and that the defendants victimized
hundreds of minor victims. (See, e.g., Dkt. 263 at 39 (witness asserting that it would take "weeks and
months" to show the jury every video from defendant's desktop computer and external hard drive);
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Dkt. 263 at 12 (witness affirming "hundreds" of unidentified minor victims).) As the prosecutor's
statements were directly supported by testimony and evidence presented during the trial, they were
not improper.

The third rebuttal statement regarded a mathematical equation the prosecution used to extrapolate
that defendant had and would continue to victimize thirty-five girls a year if he was not convicted.
(Dkt. 244 at 8.) Defendant argues that this was misconduct, citing United States v. Foster, 982 F.2d
551, 299 U.S. App. D.C. 163 (D.C. Cir. 1993) and United States v. Roberts, 119 F.3d 1006 (1st Cir.
1997) as cases where prosecutors improperly implied that a defendant had committed other crimes
for which no evidence had been provided. However, in each of those cases, the prosecutor argued
that the defendant had previously committed criminal acts for which there was no evidence, or that
events did or did not occur when no evidence for those proffered reasons was provided. See Foster,
982 F.2d at 555 (holding that it was improper for a prosecutor to state that a defendant was engaged
in "[d]rinking, dope, selling drugs . . . [d]ealing all day long, all morning long."); Roberts, 119 F.3d at
1016 (holding that it was improper for a prosecutor to offer in rebuttal that certain evidence was nor
provided because to get the evidence would have violated due process).

Here, the equation the prosecution used was based on an undercover agent's testimony regarding
the frequency and extent of defendant's online activities witnessed within in a twenty-one day period.
The equation was supported by extensive evidence and testimony that defendant had been engaged
in a child pornography production enterprise for years (see, e.g., Dkt. 262 at 51 (witness confirming
that defendant had been creating child pornography videos for "more than three years")) and that he
possessed thousands of videos that had been produced over that time period (see, e.g., Dkt. 261 at
77 (witness confirming that a forensic analysis of defendant's laptop computer and external hard
drive revealed more than 2,700 suspected child pornography videos)).

it was not improper for the prosecution to ask the jury to consider how many times defendant had
committed a crime in the past based on overwhelming evidence that he had committed some
unknown number of crimes in the past, or for the prosecution to ask the jury to estimate how many
times he would commit the crime in the future, based on his documented past course of conduct.

Defendant also challenges the following statement made during the prosecution's closing argument:
"The defendant and this team took something away from them that they can never get back. Their
sense of privacy, their sense of security and safety. Their innocence.” (Dkt 232 at 44.) He argues that
this statement is akin to a statement, not based on evidence, where the prosecution argued that the
defendant took a victim's virginity. (Dkt. 244 at 10 (citing United States v. Bird, 372 F.3d.989 (8th Cir.
2004)).) ' . ’ '

A prosecutor may introduce victim impact evidence at trial, including during closing argument, for
"entirely legitimate purposes.” Payne v. Tennessee, 501 U.S. 808, 825, 111 S. Ct. 2597, 115 L. Ed.
2d 720 (1991). "A prosecutor is permitted a certain degree of latitude in summation." United States v.
Barker, 553 F.2d 1013, 1025 (6th Cir. 1877). Here, even if there was not direct evidence regarding
the impact of the defendant's conduct on his victims, the prosecutor's statements did not prejudice
the.jury to the point where the entire trial was rendered fundamentally unfair, particularly given the
nature of the crime, the testimony offered from the minor victim and nine mothers of victims, and the
fact that the argument was related to emotional and psychological impact of acts that were entirely
established by the evidence, rather than an effect for which no evidence had been offered.

Defendant also offers an argument that the cumulative effect of the prosecutorial misconduct was
greater than the sum of its parts, but because no meaningful misconduct took place, this argument
must be rejected. Therefore, defendant's motion for a new trial cannot succeed on these grounds.
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b. Cross-Examination of 'Virg/'l Napier

During trial, the Court limited defense counsel's questioning into what punishment co-defendant Virgil
Napier might receive and what efforts the government might make to reduce Napier's sentence if he
testified against defendant. Specifically, the Court prohibited defense counsel from introducing the
phrase "mandatory minimum"” during the questioning. (Dkt. 263 at 85.) Defendant now contends that
this violated his Confrontation Clause rights, because he should have been able to ask more specific
questions about the potential for a sentence reduction. (Okt. 244 at 12.)

Defense counsel was permitted to question Napier about his motivation to testify (Dkt. 263, 82-83
(the Court affirming, during sidebar: "You absolutely have the right to find out whether he's motivated
to lie. And so in doing that, you can ask him whether he expects to get the Government to
recommend a lower sentence."). Defense counsel pursued that line of questioning. (See, e.g., Dkt.
263 at 86 (defense counsel questioning Napier regarding whether "the sentence that [Napier] may
receive can be impacted by the Government's decision to do certain things if you testify or not?").)
Because defendant's counsel questioned Napier extensively on the possibility that he might receive
a benefit from the government in exchange for his testimony, the jury was "in possession of sufficient
information to make a 'discriminating appraisal™ of Napier's "motives and bias." United States v.
Kone, 307 F.3d 430, 436 (6th Cir. 2002) (quoting Stevens v. Bordenkircher, 746 F.2d 342, 347 (Gth
Cir. 1984)). The defendant's Confrontation Clause rights were not violated, and his motion for a new
trial cannot succeed on this ground. '

¢. Motion to Suppress

Defendant argues that his motion to suppress evidence (Dkt. 119) was wrongly denied, and that the
government provided evidence that contradicted the evidence that was not suppressed. Specifically,
defendant argues that evidence should have been suppressed because Agent Wenning, who wrote
the search warrant that led to Fuller's arrest, had limited personal knowledge of the investigation, and
because trial evidence showed co-defendant Napier did not identify defendant by his "Yep" screen
name in advance of the undercover operation. (Dkt. 244 at 12-13.)

The first challenge is without merit because an agent is permitted to rely on the investigations of
other officers in drafting a search warrant and establishing probable cause. United States v. Weaver,
99 F.3d 1372, 1377 (6th Cir. 1996). The second challenge is without merit because although Napier
stated that he did not mention the "Yep" username during the first FBI interview on November 16,
2015, (Dkt. 263 at 93), he did mention it during the second meeting with Agent Christensen on
November 20, 2015, which was in advance of the undercover operation in December 20185. (/d. at
115.) The Court did not err in denying defendant's motion to dismiss. Defendant's motion for a new
trial cannot succeed on this ground.

d. Co-defendant John L. Garrison's Computer and File Naming Conventions

Defendant's final ground for a new trial is that the admission of testimony and evidence regarding
filenames on co-defendant John L. Garrison's computer constituted improperly admitted hearsay
evidence. (Dkt. 244 at 15.) Defendant asserts the government was able to demonstrate a "key thrust”
of their theory of the case based on the fact that file names found on co-defendant Garrison's
computer contained the name "Yep" (defendant's username). (/d.)

Defendant misrepresents the evidence that was introduced at trial. The government introduced
testimony - without objection - regarding the naming convention on co-defendant Garrison's -
computer. Agent Christiansen, testifying as an expert forensic analyst, confirmed that when Garrison
was recording live activity, he used a naming convention that documented the username of the
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individual being videotaped, the name of the chat room in which the video was recorded, and a
sequential numeral. (Dkt. 261 at 79.) Similarly, when Garrison was capturing previously recorded
videos that were re-broadcast within a private chat room, he used a naming convention that
documented the name of the private chat room, the username of the individual who was
broadcasting the video, and a sequential numeral. (Dkt. 262 at 43.)

The evidence regarding co-defendant Garrison's naming convention was first introduced in the
middle of extended testimony by the analyst as he described a process of systematically matching
different videos found on the computers and external hard drives of different co-defendants. He used
this matching process in order to prove that the defendants had each created independent recordings
of the same minor victim performing the same sexual activity at the same time. (See, e.g., Dkt. 261
at 119 (confirming that an exhibit shown to the jury "showed the three clips together to show it's the
same activity by the same girl on the same evening").} The content of the videos - not their file
names - is what connected the activities of the co-defendants. (See, e.g., Dkt. 262 at 30 (analyst
confirming that he knows videos were all from the same date and approximately the same time
because he "watched them all and they matched").)

in later testimony describing the "looping" process (where a defendant would broadcast images and
pre-recorded videos of young men or boys engaging in sexual activity to the female victims in order
to encourage them to engage in sexual activity themselves), the analyst confirmed that he had found

_ several videos on Garrison's devices that contained "Yep" in the file name. As was the case with the
matching videos of the minor victims, the analyst did not rely solely on the file name to confirm the
coordination between the defendants. Instead, the government introduced evidence to demonstrate
that the same images and pre-recorded videos were found on defendant’'s own devices. (See, e.g.,
Dkt. 262 at 49-50.)

It is arguable whether or not the naming convention could reasonably be considered hearsay, as it is
unclear from the record whether Garrison used a software program to automatically geherate file
names. However, even if Garrison personally named all of his video files, information gleaned from
the file names was not necessary to link the "looping" images and videos that were found on both
Garrison's and defendant's machines. Defendant's motion for a new trial cannot succeed on this
ground. : ' :

IV. Conclusion

Even if defendant is correct on any one of his arguments for a new trial, and the undersigned does
not believe that he is, the evidence against the defendant was so voluminous and so powerful that
the interests of justice do not require a new trial. Indeed, it would be a miscarriage of justice to grant
this motion. Therefore, for the reasons set forth above, defendant's motion for a new trial (Dkt. 244)
is DENIED.

IT IS SO ORDERED.
Dated: October 11, 2017
Ann Arbor, Michigan

Is/ Judith E. Levy

JUDITH E. LEVY

United States District Judge
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