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QuESTIONG PRESENTED |

|, WHN WAS THE MEDICAL RECORDS NEVER INTRODU(.&D

INTO EVIDENCE !

2. WHY WAS PeTiTionere DENIED EFFECTIVE ASSIST OF, -
CounsEL® A VIOLATION OF SIXTH AMEND MeNT RAGHT

3 WHY wasir C.PS Records ENTerED INTOI.E.V‘D&NCé'? |

Y, WHY WASNT CDS SOUAL WORKER BRUNG IN TO -
Testiry FOR DEFENBE

SWHY NO OBIECTIONS BY DEFENSE. (PLAIN Ee®OT)
(. WHETHER TRE  AMENDING THE IchTMéNT WOITH -

OUT GOING TO RAND JURN, VioLaed PETITioNers

DUE PROCESS RIGHT, Pameqee BN T&e s+n AYin
Amenoment U.S. Qon

T WHY The \esser. INCLUPED OFFENCE " LoTH Tite Sm\/\e -
ELEMENTS.OF CHARGE . “Dovrte Jeoparoy ™

8. \A)HETHEE TRIAL AToeNeY PUT oN A DeFENSE .

9. WHeTHeR WS BLAKES TAIKS Witk ASHieY mom//weo Hez_

IO MAKe Ealse AllecaTioNs AND OUTCRY .

10, WHETHER THE Back. CHILD SLPPORT owes e NS, Ricke

PlaNeo A Pi6 PAeT 1M THE TABRMATED STorY OF SEYUAL
ASsALLT,

1.

ér,



QUESTIONS PRESENTED COnf.

[ \WHeTHer. A BRADN VIOLATION OCCURED .
( Goverwents TrecexvaTioN Duties )

[Z. WHeTHe A DLEA OF NOLO CONTENDERE “ Apvicen 8N Counsel’

LT THE PRESUMTION OF DeFERRED PRoBATION WS ACtUALY -
NelPfole STARGY For DEFENSE , \Wwien DENTIONE 1< -
INNOCENCE AND A SorN TRiAL AloNG Lt TH MEDICAL EXAMS

AND ReConps TRAT CONTRADICTS THESE AUAGATIONS .
woulDd PRove Hie InNnNocenice . |
13, WHETHER TovermenT /STre FAILED To wieeT TS BURDEN of
PROOF CONCERNMNG THE ELEMENTS 1N THIS CASE.

4. WHeTHaZ CREDIBLE AND ComPELLING EUIDENCE \WUAS cm(eb

INTo SERIOUSE DouBT EVIDENCEe LINKING PETITIONG TO
CLimee
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DECISIONS BELOW
REFERENCE TO THE OFFICIAL AND UNOFFICIAL REPORTS

| S THE CASE, .

- ON 3-21-2012, ORDER IVVED: JOINT MOTION TO ABATE:,
ORDER GRANT lED JOINT MOTION TO ABATE ‘
AMENDED TNDICTMENT CNOT IN THE Recordy

ON MAN A% 2017 ORDER 1SS06D AMeNDED INDICTNENT
RETRIEVED FROM THE PROSECUTOR AND TRIAL COONSEL

133UE0 OCTOBER 10T 7617 MEMORANDUN OPINION |
ATEIRM

ON FEBRUARY 24,2014 CAuse No: Wo8-b o= CAD
Per CURIAM ORDER TRIAL TUDGE ENTERED A TIMELY ORDeR :

DESIGNATING 133UES

WRIT OF HABEAS CORPUS 11.0T TR.CH Not WOB-lo2L0)
N (R _lak. DENIED WITHOUT WRITTEN ORDER

WRIT OF HAREAS CorPUS 1.0 TR . ¢+ Nb = WoB-lbZ loo!~
N (B )_ZnD0 DENIED WITHOUT WRITTEN ORDER

UNITED STATES DISTRICT COURT FOR TWE NORTHERN DISTRICT:
OF TEXAS ( DALLASDWsON Y G .0 A DENIED

WRIT OF HABEAS CORPUS BE DISMISSED WITH PREJUDICE AS;
BARRED BN THE ONE-YEAR LIMITATION PERWLOD 328 USC,
22494 (D) ON SePTEMBER TTL™° 2017

UniiTen States CourT OF APPEALS FOR THE FIETH CIRCUNT —

J

NO: 1T-113%L ORDER C.0O.A DENIED

T.



DECISIONS BELOW CONT.

NO: 17-113RL Per CURIAM 1T 13 ORDERED TWAT THE ,_
APPELLANTS MOTION FOR LEANE TO FILE OUT OF TiMe ,_

THE MOTION FOR RECONSIDERATION 1S SRANTED |

AMEMBEL OF THIS PANEL WREVIOUSLY DeNten APPELUANTS — -
MoTioN For A C.O-A. — The Panel Was Consineren |, —

APPeULANTS WOTION TOR RE CONSIDERATION .

TT 15 FURTHER ORDERED THAT ThHE MOTIoN \S Dénied

N



JURISBICTIONAL (3ROUNDS

THE JUDBNVENT OF THE UNITED STATES COURT OF APPEAL ,

FOR THE F1¥TH CieuimT WAS ENTERED ON AWGUST 20, 2018
AN ORDeR DenYING A PETITION FOR REHEARING /REONSIDARATION
WAS ENTERED ON Seetemper 28, ZOI8, AND D Copdl oF THAT

ORDeZ 1S ATTAcked AS AMenoiw B ToThe Petition.C )

JURSDICTION 1S CONFERRED (B U. S. C. 1254

CONSTITuTioNAL PROVIBIONS ;
TEX . CONST ARTAS 10

LLS. coNsT. AmeNO V', VL
LS. coNsT. AmeNno XTIV




STATEMENT OF CASE

PETITIONER (:m_ CLOPTON ) WAS CHARGED WITH CONTINDOUS SEXUAL
ADbUSE OF A CHILD UNDER FOURTEEN, PeTitioner wAwed A JueN
AND PLEADED NO CONTEST TO THE CHARGED OFEENSE . BUT ThHE CoRT
FOUND HIW GUILTN OF THE LESSER INCLUDED OFFENSE OF AGLRAVATED
SexUAL ASSAULT OF A CHMLD UNDER. FOLRTEEN . ON TUNE s O\, THE
Coukt SENTENCED DETITIONER To 25 YEARS IMPRISONMENT. THE
TUDGEMENT AND SENTENCE WERE AfGemed oM DIReCT A0Peal BN
BN Tte FIETH DIsTRACT CoURT OF APPeALS, See CLopTon V.STATE (—
NO. 05100 12 -CR . LOI2 Tex.

PRIOR To THESE FALSA ALLEGATIONS AND TRIAL PROCEDURES
QeriTioNer. ( Toe CLoPN) WAS LNt 1 Hovston , Texas
Lorth Wike Rofin " MoTiee 0 ASHEt , WUGHEAL . YORANDON /
Rogin Qubfeead FRom DRub ADDICTION AN Alconol IN 2000
e WAS ARRESTED Fok CHLD ABAND /ENDANGERMENT. ON |,
The FoLLoonno DAY Cwun PRotective Seruice came o mN
Home To \istt me. Ano Advicen Me STeonbtl To DIVORCE RoBIN
IN OROER To Kéeep Full CuSToDN oF MY TitRee DL |
IN 2001 THE DWORCE WAS FINALZED. RoBIN WAS SEnT 0
Dreon For APPRoy 2 Nears AND \Won Her RETuRN Wome

W ANTED VISITAT (on RIGHTS LTt 0ok 3 -ccdren . ASNEN |
MiChEl , BRANDON . Rovin WS Gen Strick VistTATION RuLe
A0 LHE WAS To PAN CRILD SURPORT FUl OUR 3-CHLDREN
ROBIN @ﬁ\DQ\SO o0 [ ONE TIME PRimvienT ) CHILD SOPPOIT AND _

REFUSED TO PAN ANY MORE CHILD SLPPORT THIS 1S WHEN ALL |
The CAUS To (il Protective Sexunces QarTen. Q.P. S would

Come TO OUI Home A QPeav LocTi Tie CLORE AND Qc‘ﬂﬂone/L
Never wiro Tieee AN CoNPANTS SAD . AS THESE STORIES wee
ALL CARRMATED Elom THe STaet On onAeout Between
10071 - 200D ANEY WANTED To Co Lwe Wit Wer
MoTHeR . ANQ AFTER T Sawd N0 Ano Wanten AseN To STad
Liine vttt ReR 2- ReoTtess Ann I Did ALL Hell Brer
Loose . AseN Became A(\bj% AT Me AND ReEQVesTeD




STATEMENT OF CASE(Con)

TO MOvE IN WITH WER AUNT. T wWAS TNING To WORK AND
AND SuPooeT MY FAMILY , LUREN FINALLY ASHENS AUNT

EDNA TAIKED Me INTD LETINGHER B0 Lwve 1 OatlAs
Witk ek, ATTen A Stoet Petion oF Time Astied AGAN
CTARTS TN LOUTH GOING To LWWE wouth ez wiotea. AGaing

T a1 No AND T MADe THE STATEMENT OF RoBIN WAS
Betinn 20, 000K Plus, on CHILD SUPPORT AND T LuAS Ganb

T TAKE et TO CourT ( RoBIN winlo NOT STop THE DRUGS )
THS i WwHeN THese FABRICATED STories CAME OuT. EDNA
1 Leaened Larer Wao BeeN Sexoal Asgl. BN Wer STep DAD
T Tevelty Relae THS 1S totee Astey Comes VP T
Thee ALEGATIONS AcareT MEPerimioner) TRE WIGHT
T SPore Lottt ASHEN AnD SatDd o 7o He YNOUING |N
et Hee Motttr. Qe Told me' Tupo whAT THe FU T
WANT T0 DO ¥ T \aas Latee Aboot Fove DAYS LATER "ARResTer

T WAS PONDED OUT. SPENT APPROX BYEARS 0UT oM Bono
Maoe ALL MY (OURT DATES AND WH Led o Beueue AL THEE
Clagoes LB RE DISMIGSED “Due To Mepicat REods ™
CHows ND AssautT Ever TAReN Vlace . ThRen Ove To ATTomey
Fees oF* 0, 000 coutd NoT Be MET, T whs DEPRWED 0 F

sk Paio ATIORNEY Lotto was PUtlinG LP A Decense fn MY
Cose. AND Grven A CoorT ARPowTED © PLe 00T, ATlorney
WIHo CovuesT, Ano Leo Me T Plea out” NOLO (ONTEN pac
LoviH Tue PResum oM 0F PRoBaTioN FOK A CHARGE T DIDNOT
CommiT,

11.-



Basts For Feoeral. Jursoution

Ths CAGE RAISES A AUeSTION OF INTERPRETATION OF THE FIFTH 5
SAKTH AND FOURTEENTH AMENOMENT T THE UNTED STATES |, —

- CoreTiToTioN, THE DSTRUT COURT HAD TURISDICTION UNDER THE
EENeRAL FEDERAL CuesTion Jusnicnion Contergen BN Z8 USL1251¢e)

- LR\M .\ Cg ) C1 ) Suereme COWRT mws]



NREBMENT

" Reocon For Grmting The wiut "

A‘ CONFLICTS WITH DeCISIONS OF OTuer COURTS .
Eovezmerrrs Phesenvation DuTies, “THe TovetmenT WAS A Lmiteo —
DUTY To Preserve EVIDENCE . Tn QP«UFORN\A \. TRomMBETA . THE y —
Supzente Court Beld THAT THe ConsTiToTion REQUIRES THE Loverment
> PRESERVE ENIDENCE “¢ THAT MIGHT BE EXPECTED o PIAN A
SIGNTELCANT ROLE IN THE SLSPeCTs VEFENGE?’

GovaemeNTs CoNSTITUTIONAL DUTIES - Tite FIETH AND FOOR TEENTH
AMENDMENTS REQUIRE THE Goverment T Disclose SPecific
TYPES OF EVIDENCE T DEFENDANTS. TN UNiteo Stares v. basLey
THE COLRT Held THAT THE GoveemenTs DUTY under IPRADY ARises
REGARDLESS 0 F WOHETHER THE DEFENDANT WIAKES THe REQUesT
for THe Evidence. 413 US. LoleT, 82 (1988) CPLuRALITY -

OPINION Y ([ PRosecUTIONS Coner TuTioNAL DUTY 70 DISClose
FAUDRARLE EViDeNce Trovenmen PN MATERALITY S TAMDARY AND

NOT LmiTen 70 SITUATIONS Wikeke DEFENDANT RE OUEST FAVORABLE
Evioence); id . at bfS [ wite, 3., concorrinG N PARTAND | —
ConcuRRANG 1IN JUDGMENT) Se.e also l(vLes V. WhitLev, SIL/'
W.S. 4ia, 433 (9a5).+
CC R JEGARDLESS OF REpUesT. FAVORABLE EVIDENCE 1 MﬁTeﬂML”)
FAVORARLE EVIDENCE 1S MATEUAL T PET(TIONER |F TIHEREISA RO Asomste
PROBARILITY"TUAT T# DISCIOSIRETOF THE EVIDENCE LGULD HAVE
CRANGED THE OUTCoME OF THE Procee DINGS. 8 R Kler v.lieeene
527 U.S.263. 281-82 (1999)- see Aiso Cone v. Bell, <SS US.
Y49, 469 C2000) (* CWIHen THE SThTE WiThHoos Rom A

CRAMINAL YJEFENDANT EVINDENLE THAT 1S MATERAL T s Gm LT
o Poskment , TT VioLATES s RGHT T Due PRocess of |

Law IN VieLaTion of Tie FOOKTEENTH MHIDMH)T 3y

13.



 TMPoLTANCE OF THe PuesTion HRESENTEDT
Fee SEC. A ‘

THE. EVIDENCE IN PETITIONERS CAE. [ Menical Recoros,
C.P.S. e Proteve Servces Rewsmios, DV D From,

DaLLAS CHILDRENS ADvocacN CenTer. 1N THIS CASE THE
(1 forensie Taterviawez WAS WS, Connrnert GolDEN

<IN WHICH HAO BN TRMINATED , For Her BANG TNcomPeTenT

WAS NOT InTRoDUCED 1NTo Evnence, (St Cir 2007) BaNKs |

V. THALER . 583 F. 3a 295, 21l [ CERTAN TRANSCRPTS OF flice

TINTERVIEWS WTH DoveRmMENTS LurTiness FAURABLE T ACCusen
< Perauvse THEN Could IMPEHH WiTitess TésTimonY) As Wl pe'nﬂoNé'Zf
0ase . Ay Clormn LiAs Cotugst dlone BV Forensic TnTeuievek
VOMAT 0+ WHAT Not T SaY. [ LeaniNe QuesTions ) TAT of woT
Hew OwN, . . THE STATE FulLwdl ¥KNouwd oeﬂ'ncwcz HAD
(RooF oF TNNocence IN THe Mepieal Recorps IN LOHCH \
(onTRADICTS THese FALSe ALLEGATIONS OF Sexual Assaulr
Ns TRAMA NOT ENIDENCE (N REPORT SUPPORTS THESE FALSE
AUEGHTIONS . THIS Case Luas Weal Fizom THE START
NeaesAY wias THE ONLY Evipence IN THIS CAse ALontt LotTH
THE STATES WiTness Eone BLAKE CAuNT) IN Wit IN Her
SITVATION OF BEN6 A VieTim 1N Soxval Assaolt wic Al
ConuesTiNg (ASHLEN Cloprn ) PlainTred 1N How sHe was

Abucen. (0.8 Reoros Wl REFLeCT TIAT EveRY —
VisiT Mave T TNVESTIGATE THESE FALSE)Alltoation s
Nevee Onee wias Tis Refokten’ NSet was Awmwis sdeoond
FanuLy Wever Dio site Comptan of AnN Aguse AGan, Thig
1S A StTUATION 0F A CHILD WANTING To GO Live WTH
Y2 WotHere AND Have Moee Frecoom T Do WRAT SHE.
WHMTED TO Do WITHOUT ADULT SOPERVISION . A's Wee
MoThee. wiss Moee Persuaswe T GeT Hee To Come Lwe wrei

New Ann THe FACT THAT Wée eathee Cetiionar ! Toe ClofTn)

WAS TAKING Robin Chieos Wotkee ) To Covet 67900, 0002
Rack CHLD SUPART . TAT LED TO THIS £RRONEOUSE CRARLE

[ 3

)

P




- A&Gumam‘s Uit

sectionB. Petitionte NRoues TIAT Hewoas NoT Afoeneo TIHE
RIGHT To (Russ-EYAM STATES WA ecs. THIS WOULD of

[Tiven PETITIONER THE CNANCE To A EDNA BLAKE ABOUT
New Past Sexual AT ' To ComPARE Lo (TH THeE STATEMENTS
AND TesTimonN oF AsHLe Clopod (Plantire) STATE OBIecTe0
0 Every ATlen? o (eoss -Extm. THUS BEING A ViclaTiod of
THE SIXTH AMenoMeNTS (ONFRONTATION CLAUSE . Provides

A CRominal DEFENVANT THE RIGHT TO DIKECTLY CONFRONT
ADVERSE WIUTN esses T RIGHT 70 (120SS-EdAaniiNe A DVEZSE
Wrnesses TTHE SIxTH AMENOMENT Povides IN PerTiNeNT ParT
THAT ““TiIN ALL CRIMINAL PROSECUTIONS , THE ACCUSED SHALL
ENJod THE RIGHT . . . TO BE CONFEONTED LOITH THE Wo(Tnesses
AGAINST M Y WO, ConsT. AMEND .V L. THIS RIGHT EXTENOS
To STATE PROSe cUTIoNS THLoULH Tite Due YRocess Clouse
OF The FourTeenTd AmeomenT.See Pomtee \L Tex 250 .S,
Hoo,403 QLS )

15.



o Demies el Petmision T Live wiTH ter WioTiher —
THeCE 1S No ABOLUTELY NO (‘_OR.EOBOK'ATINC': EUtbence of AnN soer

_ TIMPORTANCE OF THE PUESTION Pmemto
| For Sec. &

fETITIONER STATES THIS RAISES A DUSTION 6F TMALTNCE

EDNA BLAKES TeSTIMONN WAS \NONSISTANT AT TKIAL AND THAT
Qeoss- “EXAMINE \WAS ov Creat IMPoLANCE As Well WITH ASW.(—‘(

e NAD TESTIFIED THAT WHEN SHE TOLD A Lie SomeTimes,

IT couu) TURN INTO A WESS., RR Vol 2 6FS P6.5% Lv-to.

Ao staten 1N R.R. VoL, 2085 Pest L. 1u-15 ASNLEN STATES
T D6 WHAT THE FOCK T WANT To DOJ/TD ke DAD Loten W

A Qomo BORATES ATHLEYS STaATMENTS . TN FACT, TTS The Coneaey

Eow TESTIFIED THAT SHE 1S OR wAS THE VicTim o ABute
Yegeel s RQ \oL 2088 Po. Uy L.5-14 AND HAD Diewesen THNAT ,

. l
Wi AstLey Prin To THESE ALLEGATIONS ComING UP. THAT 1S
EAasilY SOMETHING THAT CouwLD INFLUENCE , AND 1R€ SWEHESTED

o AsHtey In THE EVENT SHE WAS UPSET LOTH ve OAD ABouTt

v (

NoT @aING ABLE To Wwve 1AL vttt e yiom .

RR VoL LoFS Pous L ib-21 Derense Exdeet Witness

DR.FLINN NaS TESTIFIED THAT N SITUATIONS, THEES A |
CeRTAIN PerreN TAGE OF CASES THAT HAVE BetN DETERMINED TO BE,
Fateoh AUeeaTions. AND TNAT INUMPBERS SKNROKETS LINEN THERE
AKE 1ssues ARouT (USTODY , CHILDSUPPORT AND WERE | IN FACT
Nere in Tis (ace .

FosrNOTE! R.R. 1S REPORTERS Recno £ COURT of AvPests NO.
—  TuAL (OuRrRT CAUSE NI, Fog- lo2 tol
Ul 20€6

16.



ARBUMENI_CONT.
f‘_:__. PRoor Lssues

PROVING ELEMENTS BEMOND A REASONABLE Dovs T, LNDer THE
Due Process Clause OF THE FirTs AmenpmenT, THe PRosecution,

1S REQUIRED 1D PROVE BEIOND A RASONABLE 1DOUB T EVERN ELEMENT
OF THE CRIME. WITH Witk A VEFENDANT 18 CHARGED . THE RIASON-
ABLE DoulT REDVIREMENTS APDlits To ELEMENTS TRAT DS TING;
-Uish A MoRE SERIoUSCCRIME FROM A \ESS Sexions ONEs AS well
AS TO THOSE ELEWMENTS THUAT DISTINGLISH CRIMINAL FROM NOM—_
CRIMINAL CONDULT. Dee Tn Re Winpswie; 3917 WS, 251, 214 —_
(19707 (YolDING THAT THE GovermeNT MusT PROVE every -
FACT NECESSARN To (ONSTITUTe THE Cranmie “BeNonn A 1CASOoN-
ABLE DouBT " See Also US V. 0 'Bien. 5o W.S. 218/ 224 —
(2010 Also See THe HOOING 1N Pracy V. MARN (AND 13413
U B82,87, %3 S.c4.1194, 10 L.ed 24 218 (1Qk3) See A\,
WS V. BAeLey, u12 WS Ll . 1Y, 105 S.ck 22115, %1
Leda 2d Ugl (1ass) See Ao Caslio N. Uniteo STATES |
Yos U.S.150 153-55 ,Q2 Sct. 3. 51 LEA2d lou
C1A72); Bactey 493 W.S. at L7l
Y THE GOVERMENTS EALLUKE TO MEET ITS BURDEN OF
PROOF RESULTS IN THe DEFENMANTS ACOUITTAL AT TRVAL OR
Reversal OF THE CONVICTION ON APPeAL. "
AT | THE Suveeme Count Has Hels TiaT ¢ Wieee  —
CONSTITU TIONAL R\GHTS DIRECTIN AFECCTING THE
ASCERTAINMENT OF EOILT ARE TMPLICAT €d, THE HQAR%K\!
RULe MAY NOT b6 APPLIED MecHANISTICALLY TO DEFEAT
THE ENDS oF Tuetice” Claeees V. Mhssissiovr, dio US.

284, 207 (1913) COSCUsSING THE DUE PROCESS RIGHT
- To AFAIRTRIAL .

17.



TAMPORTANCE OF DUESTIONS PRESENTED
FOR 6t0. 0 »

THE MEDICAL EXAM CONDUCTED SHOWED NO EVIDENCE
OF ANY TRAMA TO COMPLAINANTS BODY CONSISTENT
WITH ALLEGATION OF SeXUAL ASSAULT. . .LRR.\. 1685

Ph 58-591

DR. FLNNN, A PKAQT\UNE PSMCHOLOEST LlCENSED

IN THE STATE OF TEYAS SINCE 19778 TESTIFIED WHILE, _
FALSE ALLEGATIONS OF SEYUAL ABUSRE ARE RARE. ___
WHERE CUSTODY PLACENEENT OR VISITATION DISPUTES

EYIST, THE PERCENTABE OF FALSE ALLE GATIONS DRAMATICAUY
INCREASE T6 AROUND THRTY-THReE ¢3327) IN ADD\TION |
O ARGUND SEVENTEEN PELCENT (% (1% ) OF THE —,
AUEGATIONS REING INDETERMINGTE./R.R. -9

NOTE: R.R. ( REPORTERS RECOD ) :

- NoTABLY DR.FLINN FOUND THE COMPLAINANTS TINTERNIEW
0 BE TNDETEMINATE

.1.8’..



ARBUMENT con.

D. TNDICTMENT TMIRGPER(Y AMENDER

et

THE FIFTH CIRCOLT WAS wWerd N Uniteo States V.CAasrerA —
~TERRAN, 1B F.3d 141, 143 ( 5th Cir. 1999) THAT THE FAILURE,
GF THE TNDICTMENT TO CHAREE EACH AND everN ESSENTIAL
ELEMENT OF AN OFFENCE 1S A Seouse ConsTiTUTIONAL YIOLATION.
aee AlS0 Unmeo Stares V. Morales -Rosales, 338 F. 2d 1359,
[3lol-loT CSth Cir 120D TMAT CRIMINAL TNERMATION . . .,

DoES NOT CHARGE . . . THE SECOND ELEMENT OF THE OFFENCE _
THE CALLRE OF AN TNEHKYWTION To CHARLGE AN OFFENCE 1S

A JosDicTIoNAL DEFECT THAT 1S NoT waven BN A Gull
Plea . See Alw Uniten Sttes V.ELDRINGON T2l | 201079
1631 (540 Cie 1984 ) 1 A0 See United STates v. KinG .58
F.2d 950,903 (Cth civ 1978) Also See Uniteo STaTes

V. KURKA 818 F.2d 147,143 CQtn cir [937) TT ts ~oT
AMeNABLE To NarmLess Eren Revtewd . See Unites STaTe

V. OO B F.3d 721, 2277 (utnear Q1) See AVS O
UNITen Srres V. Beown A4S F.2d 1493 (104 cir 1993)
(ECFAILLRE OF THE \NDICTNIENT T AWLEGE ALL THE ESSENT;
- 1AL ELEMNENTS OF AN OFFeNCe . . .15 A JursDiCTIONAL
DEFECT REQUIZING DISMISSAL . . . Tre ARSENce of fresudice
TO THE DEFeNNANT DOES NOT LURE WRAT 15 NEe C esSALY CA,’,)
SUBRSTANTIVE , JURGDICTIONAL DEEECT 1N THE INDICTMENT )
Uniten States v. iaLe Ak F.2d 4gs Clin Cir. 19970
C“‘)& CRIMINAL CONVICTION WILL NOT 13€ LPIYELD IF THE INDICTMENT

DIPoN Lo 1T 1S BASED Does NOT SeT FOLTH THE ESSENTIAL
ELENENTS OF THE OFFENSE ) ; CiTiNG UNITED STATES V.

TIALAND , B3 F.22l 1480 (it Cir. 199% ) Uniteo STATS
V.DEICH, 20 F.3d 139 (6w G 199Y (““1 Be suFricienT

AN INDICTIENT MUST ALLEGE EACR MATEUAL ELEMENT OF THE OFFENCE;
IF 1T DOES NOT, LT FAILS TO C(HARLE TUAT 0 Feense >) .

19.




TMBRTANCE OF ALESTIONS PREENTED
FOR SEC. D

TRE TRAL COURT ACOUITTED PETITIONER OF THE CONTINUGLL

Sexurl AssdulT CHARGE Ao ONLY Foono PETITIONEE. GULLTY
OF THE LESSER INCLLDED AGOIAVATED SEXUAL ASSALLT OF
A CHILD, WK Wis THE SaN¢ E SSENTIAL ELEMENTS OF THE |

ACDWITTED CNARGE OF Tie ORIGINAL INDICTMEN T

IN ORDER To PROPERIN AMEND AN INOWCTMENT (I T MUST -
B¢ AuTHORZED BN A WlwTion AND o0 ORDer To 00 0. .
Sec Riney V.STaTe 28 S.W. 3d Sl Slot (Tex.Cem APp.
70005 Sec A\SO TEX. Code CRm . PROC . ARTS . 2810, 7811 .

REGARDLESS THE METRHOD EMPLOYED ., THE LAw) Repuires TNAT THE
AMENOMENT BE MeMOrIALIZED 1N A WRITeN DocoMenT.
Nedp v, &t WTe , 299 S.W.3d UIY, 438 ( Tex. APP— WousTon
L\Yth DisT 3 2009, Pet Refel) € Sumvw;\mz_(Nco CASES |
REOVIRING WRITTEN DocomenT) |

CrogThe Moce. THERE 19 NO REWOED AS TO WWAT AMEND
MENT. Were MADE T \NDIWCTMENT *).

ADD:’ZOML EvinenNCe Coud Wae PRoducen ADDI TIONAL |
DooRT AS To THe AUEGATIONS AGAINST PeTi TioNet
TTHUS 1S noT PossiBle T ConclUbe TRET THESE EXRURS DIo
NOT CONTRIBUTE 1O THE ConVICTION AND unsHmenT oF |
Pert Tione.

THE INDICTIMENT AS ConTRINED (N THE Clerx s ﬁ7 EORD , Nowam
ROFLECTS WO ALTERATIONS TD THE EACE 0F TRE INDICTMENT B
PeN AN iNK. CC RV 5) . Nore voes 7ire Cleaeis Wocorn

ConTAIN A Seraeate Motion AND /o Deoee SETTING OUT THE,
THE AMNDMENT O TIHE INOICTIIENT.

ZOD



ARGUMENT  CONT.

secE PETITIONER DENIED EFFECTWE ASSISTANCE OF
Counsel "VioLaTion of Wis QX AMENDMEN T OF THE

UniTeD STATES CosTiTOTION

THE SINTH AMENDMENT To THE L. 3 0.0NSTITUTION QuAKAN—
Tees ., THE RIGHT 70 EFFecTve CouNsel. D

Ubole W.S.Lale8, 94, 104 S.CT. 2052 .2068 .50 L.ED zud LY
(1984 A DerenoaNT 15 ENTITLED To A New TAL (£ He CAN SHaW
(1) TWAT THe THUIAL CouNSESs Pinunce LUAS DEFECTIVE, AND
(2) A RASONABLE AUotABILITY TEAT  BUT FOR T DEFICIENT Veclnmance,
THe ouTlome 6f THe PROCEEDINGs LoD UAVE BEEN DIFEERANT.
A PeTiTioNe Cant meet THIS STANDAKO BY SHOWING THAT CounSel
FAILED To ConpDueT ADEDUATE MRETRIAL INVESTIGATION.
Janes v Ween. 1Y F.34.1002 (Gth Cir. 1997 ““ hecore. AN ATloened
CAN MAe A KoASoNMRIE STRATEGIC AGANST PURSUING 4 (erTAN
Line OF INVESTIGATION . TRE ATIORNEM WUST OB TAN TRE €ACTS
NECOED TO MAKE THE VeQSioN? IsTee Y.\ ACCHART 4 £.34 172

726 ($th Cir. 1993 See Nsn . Qanners Vv Ratete . 21F.3d -
UG 1UBL (ath Cae 1994)

HEART OF EFFECTWE ASSISTANCE 1§ PREPARATIONL
RicHTER v YicKman , 5118 F. 3d QU4 (CA 9 1009) .

REINBARDT, CARCOIT SuDoe. T6 NOT PREPARE \s THe GeentesT
OF Comess To Be Preparen Bewrelanid For ANN (ONTINGENCY 1S
THE GreaTest OF VieTues. C tonT, NexT PaGe )

21



AreunenT . cont

SUN TZU. THE ARTOF WAR 8%,

(SAY\(SueL B. GureITH TRANS. OYFORD UNIVERSITY PRess
963

AT THE HART OF AN EFFECTIVE DEFENSE 1S AN ADeD -

- UATE, INVEST\GATION, LUTHOLT QUFELQENT INVESTIEGATION
A Derense ATTorNeEN , No MATIEE How INTELLIGENT OR,
Persussie 1IN CouRT RENDERS DEFICIENT PeRFoRMANCE
AND Seofaroizes Hhs Client$ OeFence.

L. . JAITHOUGH 17 WS APARENT TWAT AN \SSUE ORATICAL |

0 THE OUTome COVLD Res T Be Lesolver TRROLGH THE __
PRecenTATION OF FORENSIC EVIDENCE, Counsel EALed AT |

- EACH STAGE o0 F THE CASE TO ConSLLT WITH A FoLeNSIC ExPerT
OF AN TNPe AND THUS FALLED To onNueT THEe RuDIment2~
INUESTi 6ATION NECESSARY IN ORDeR. 70 (1) DeCiDe LPUN THE MATURZE
OF THE DEFENSE TO 1BE ALesenTen, (2.) DeTeemine v €40 TAAL

 WIAT EVIDENCE He Stoolo OFFER, (3 1RePare 1N ADIANCE How
0 COUNTER DAMAGING EYPERT TESTIMONY TRAT WHGHT 13€ INTR
opucen BY THe PRose cuTion, 4n0 (H) EEFECTIVEL CROSS—
EYAM INE AND RERUT THE Fose cUTIONS EYPEET WIITNESSES ONCE
THEY DID TesTIFY DukiNG T+ LolRse OF THE TRIAL. TRERE WAS
IN FACT NO STRATEGIC REATN FOR COUNSELS FaiLure To Do So.
AS 1T TORNED CuT, THSE REPEATED FAILURES TO INVESTIGATE ,
Wexe pEe:)‘uo:clAL: AVALLABLE FOReNSIC TESTIMONNY Woul 0
Wt CoNTRADICTED THe PRosecUTIONS EXPLANATION' OF,
THE EVENTS TNAT TIZANSPIREN AND Wouln HAve STRMNGY

]
DUPKRTED ~THe DeFenses Version . § Wit Geanteny

PeTiToNer Also Concurs wrrt Tiis ABove . PETITioneR WAS

Never AFFORDED EXPeRT Fogenste TesTimonN THAT o £ THE
MEDICAL ENAINELS N Lttic MEDICH Reccrns Roves Ui [NNo Cence

77.




TANPORTANCE OF DUESTIONS PRESENTED
for 9ec . E

IN PeTITIONERS CASE 1T 1S UNMISTAKABLY CLEAR AND EVIDENT
THAT 1S SIXTHAMENDMENT LS. LONSTITUTIONAL RIGHT WERE
VIOLATED WHEN COUNSEL FALLED To PROPRAN INVESTIDATE THE
MEDICAL EXAMS RePORT STATING No TRAMA To THE BopNL”
PeTITIONEZ 18 BANG CHARGED worTd .AGC?((A\/ATEO Sexval — )
ASSAULT oF A cwud. Me. Exams Conmrapret THe FALSE
AULEGATIONS " WHY DIp Tie DEFENGE COUNSEL 1GNOK TRIS |
ExTiieamLY IMPORTANT ANO FORNSIC EVIDence To FbT UP A
Derence For Pemimonee . ThuS Nas Cousen Norm Ane HAs |
Etaristiten YReTuoice To PeTTioNe . A VioLaTion o ¥ His
FIETH 1+ SIXTH ANO FOURTEENTH L.S. Conehduhonit RiuT ) .' .
CGuNSgL FAlLen To SLUBRPoenA Forensic EXPET FoR TesTimMonN
Fow Defense ALonG Wit Q.QS.“CH\LD VRo TeCTWe SELV 1es
Rewro /C.P.S. Case Woricer . See: Powe V. O usarreemant
4917 £ad. 45A. 467 (stn i 2001) CPS Racords would oF
Peoven NOTHING wiAs Ever RoperTen of SoxuAl Assdur or anN |
ComPLMNT of Soctt. Qe AnN Kino of ABuse TaKiNG Place .CouuseL
fALeo To PuT uP ANN KIND oF DEFNSE NE ONLY WANTED PETITIoNaC
To SIGN Fok A PLEA oF No Lo CONTENIRE 1N ORDEZ Fon TIHE
Coukt D Pe A8l To Ge Prosation To PeuT WONeL . WY |
Conugst PeniTionen T TaKe PROBATION To A CHAZLE [H€ DD

WOT_CommiT.’ Counsel Eaten To TMPEACH WATNESSES WITH —,
INCONSISTANT STATEMENT MADE Werore TRIAL, AND SevelAL
OTHEZ DISCREPANCIES IMADE IBECORE , DURING AN AF Tex, THE
Final JUoGMenT, CANNEDY v. Adams 70t F.3d 1YS, 1ol _
(am &r.lo(S)',leoN v. Newsome SEEE2d 112 —

( \ltn Cv 1989 See Reiant v.Sco, 28 F.ad 1411, 1415 —

(5tn Cir 1A9U Y AD IN THS CASE woniee Tire PetiTioner. HAS PLoven |
PRONG ONE OF THE STruekiAnn TesT, AT A BRE Minmum , 4 LAWER MusT ‘Wreaview
PoTeNTiaL WHTNESSES AND. . . IMAKE AN INDEPENDANT INVES TI GATION oF THE EACTS
AND CIRCUMSTANCES IN Tie eAse ! Berimionats Coonsel CaiLen

Do SO, Defense Counsel Beecten MS DUTY To INVESTIGATE 1SSUES Z 5-




CONCLUSION

For The FOREGOING REASONS, ANDAS IN THE CASE OF |
UL.S. v. Tasin, 215 F.QupP. 2d 552 (E.D.Pa 2002) TRIAL CounseL
WAS INEFFECTWVE BECALSE HE INEXPLICABLY FAILED To INTeZVIEW AND CALL
AT TRAL A NUMBER OF FACT WiTNeSSES PeTi TioNer oo Himt Loouud Be  _
NeLPFu\L TO WS DeFence. L.l(eu.nse Faileo T Seek ouT EXPeeT wiTNEsSES |,
A5 1 Mepicat Forensic Mentcat Examinee ' THAT woold 0F CANGEND ,
THE OUT CoMe OF THE TAIAL AND PRoveN Oet (TIONeLS INNOCENCE |,

CERTIORARL StouLD Be GRANTED IN THis Cage.

4.



