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INTHE

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT
THE PEOPLE OF THE STATE OF ILLINOIS,)  Appeal from the Circuit Court
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_ | )
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)
RUSSELL FREY, ) Honorable
_ ) Ronald M. Jacobson,
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JUSTICE SCHOSTOK delivered the judgment of the court.
Presiding Justice Hudson and Justice Spence concurred in the judgment.

ORDER

‘ q1 Held: The trial court did not err in admitting other-crimes evidence, and any error in
admitting a letter written by the defendant was harmless.

92 A jury found the defendant, Russell Frey, guilty of three counts of predatory criminal
sexual assault of a child (720 ILCS 5/11-1.40(a)(1ﬁ) (West 2010)), and he was sentenced to
consecutive prison terms tota:ling 50 years. He appeals, arguing that the trial court erred in
admitting certain evidence and that the errors denied him a fair trial. We affirm.

q3 I. BACKGROUND
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_1] 4 .In March 2012, the defendant was charged with committihg three acts of penetration on

his daughter, S.T.,. in January (count I) and February (counts II and IIT) of 2012. The defendant

' was 35 years.old and S.T. was 12 years old when the alleged acts occurred.

95  Prior to trial, the State moved for leave to present evidence of certain uncharged crimes

commitfed by the defendant, pursuant to section 115-7.3 of the Code of Criminal Proéedure

(Code) (725 ILCS 5/115-7.3 (West 2014)). The only such evidence at issue in this appeal was

the testimony of C.P., the defendant’s stepson, that the defendant touched his genitals on one
occasion. Specifically, the State indicated that C.P. would testify that, in 2008 or 2009 when he

was 11 or 12 years old, the defendant came into C.P.’s bedroom where C.P. was playing a video

game and offered to make a “betf’ on the outcome of the game: if C.P. won, the defendant WO;.lld

give him a “blowjob,” and if the defendant won, C.P. would give the defendant one. After C.P.

won the game, the defendant touched C.P.’s penis with his hands (under the clothing). C.P.told
the defendant that it made him uncomfortable and the defendant stopped. 7
96  The State argued that this testimony should be admitted because it was similar to the -
charged offenses, in that C.P. was the same age as S.T. was when the charged offenses occurred;
the defendant had a family relationship with both of them; and both children were in the
defendant’s care when the abuse occurred. The defendant argued that the C.P. incident was not
similar: C.P. and S.T. were of different sexes and the naturé of the alleged abuse was different as
there was no penetration with C.P. The trial court ruled that the C.P. incident was sufficiently
similar and was more probative than prejudicial, and was admissible. The defendant moved to
reconsider, and the trial court denied the motion.

97  The jury trial commenced on March 16, 2015, and lasted for five days. The facts below

. summarize the evidence given at trial.
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98 - The defendant and S.T.’s mother, Brandi T,nevermamed Théy 'splftﬁ’p before ST

was born on May 29, 1999. In 2002, the deféndant’s paternity was established and he began

seeing S.T. for regular visits. At the time of the dllééed offenses, the visitation scﬁédule

provided for overnight weekend visits every two weeks. |

19 - In January 2012, the visits occurred at 1613 West Chicago Street in Lee County (the

Woodland Shores house). The Woodland ‘Shotes house was owned and occupiéd' by Jarod

lHar’shman, Brandi T.’s husband. Jarod and Brahdi T. hé&i sep‘afatedthe ‘prei/ious summer. Thé

house had three bedrooms on the main Ievel and a basement bedrooin .é;nd"l'iving area. : J arc;d, his
new girlfriend (and eventual wife) Jessica, and her two sons lived in'the house, on the ﬁr%tzﬂoor.

Jarod allowed the defendant to live in the basement and the defendant’s daughter from his ﬁrsf

marriage, Jessie, to use the rémaining first fléor bedroom. At trial, Jérod éxﬁlainéd that hé

allowed the defendant to live there in large part'so that e could élso»see S.T. during her visﬁs

with the' defendaiit—during his marriage with Bandi T, S.T. had been like a daughter to him
and he missed her. ‘During her visits, S.T. would sléepvuin"tv:he same room as fessie, with whom'

S.T. was very close. -

Y10 Brandi T., who was angry at Jarod, expressed opboéitibn to the Visitsyltakjng pléée tthe |
Woodland Shores housé. In F ebruary 2012 the defendant Begaﬁ Vilsiting with S.T. at hlS p:.:l‘}ent\s’.

home ‘at 518 West 9th Street in Dixon (the’ gran&parénts"h()u'se). That house had an attic
bedroom wHer'e S.T. and Jessie (who would also visit Wwhen S.T. was there) would sleep. The

defendant continued living at the Woodland Shores house. At “that point, he did not have a

driver’s license. During the Weekehds of S.T’s visits, his father would pick him up on Saturdays ’

and Sundays about noon each day and return him to the Woodland Shores house each even.i'ng:
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-11 1 vOn March 7, 2012, _S_.T._‘_tqld_'l}ev:rvmof’cha;(_;hat the defendant had raped her. Brandi T.
i{n@ediately t%)o:k ST to thle‘ hospi_tal. AQn‘ the way thelje, SY.IT. said that during her last visit»with,.
" t_lae defendant 1n February (_at tha grandpa;ents’ house), he pushed her against a washing machine
in the Bathroom, took off his pants, told her to take off her pants, and sexually assaulted her.-
S.T. also said that on an g_arlie; Visit the ,dcfendant had sexually assaulted her in his basemen;t
bedrqom at the Woodland Shores house. At the hoépital, S.T. complained of pain in her pelvic
régian and when un?hating. A nurse .spoké with Brandi T. separately, who disclosed S.T.’s report
of abuse. The emerge'n%:y;qom physipian did‘r_lot. pei‘form a pelvic exam, as he did not want to
traumatize S.T. ﬁvnﬂ_lerf‘ Also, the emergency :ré)om did not have the appropriate equipment.
I{.(.)\’?yaveg,'the hospital contactcd the vl?eparl;;mentﬁ_of Children and Family Services (DCFS), which
arranged with Brandi T. for ST tovbc_interviewred at the Shining Star Children’s Advocacy -
Céntef and for a subsequent phys‘icall axaxninatiqn. )

91 2 TWO ¢day§ later, on ,Marf;h. 9, _201.2“, ST met with Traci: Mueller, a. forensic child
invtv.e:l")‘{ie.w_cr» at Shining Star. fI'he interview lasted about two.. and a half -hours and- was.
aud.io;fisually recorded. At trial, after Mueller explained the interview. procedures . and
summarized S.T.:’svtestilr_nony,:thve 5I¢Cotdi¥1g was played for the jury.

q 13 In the _inte_rv_iew, S_._T’.{ _da_scribgc! _f;hre_;g ‘incidents- of sexual assault by the defendant in
January and» Febmary 2012. A"Il_fheﬂ,ﬁrst!:iggident‘_ogcurred at- the Woodland Shores house in
January ST said that »hS{l':le and thg »de,fe;m_iang were watching a movie in the living room. When-
they. got _ﬁp to go into thc dqfandant’s })eglraqm, the defendant told her.,to.tak-e off her pajamas.-
He then unglressg:d and put his “bad spof’ into her “bad spot.” (S.T. _explaing:d that the penis was -
the ‘;n;alg bafi spot” and the vagina was the “female bad spot.”) S.T. said that, when this -

happened, there was a Sons of Anarchy blanket on the defendant’s bed.
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9 14 | The second and't}ﬁrd -incidents occurred at the :granvdpvarents’b house mFebruary One
assault tf'o'ok'pylace' afier S.T. had been cleamngthe attic bedroom she shared with Jessie. The .
defendant came in and had her take off her clothes. He applied “lotion” to his “bad si)ot” and put
it into her “bad spot.” The other assault occurred in the first floor bathroorn; about two weeks
before the interview. As -shedwasflea\vzing the bathr00n1, the defendant grabbed her arm and
pulled her back into the bat}uoom. ‘He ‘pushed her against the Wash'ing'nlac_hine in the bathroom.
He thén toldvvher: to take off her clothes, lie down on the t‘toor, and put herj leés; over his shoulders..
'I'he defendant put his bad spot into her bad spot ‘She told him;that i‘twhurt,'vand he saidthey
needed to stop‘ before 'they W'ere daught. | o o | '»

| 15 fn the interview, S.T. told Mueller that the detendant had also assaulted her a few &ears
earlier during a week-long road trip. The defendant'wasa Iong-'haul truck driver at the tlme | ;S.he ’
did not remember how old she was, She and the defendant were nlaying a spider solitaire garne
ona 'lan’top in the cab of h1ssem1truck Thewmnerof .'ea(:h' game had to rerno{'e a:niece of
clotliing."'Eventually,' they were both undressed.’ The defendant told S.T. to lie down on the bed
in the private portion of the truck’s cab. ‘The defendant rade $.T. i)ut her rnouth and hand on h1s '
bad spot and white stuff came out. Then he made her get on her hands and knees on the bed he
put lotion on both of their bad spots and he put hrs bad spot into her butt and into her bad spot
S.T. told him that 1t hurt, but the defendant told her it would be okay | R
T 16 ' S.T. said that, during several of the assaults”the' defendant told her to'say tlﬁng;s such as
“daddy F- word me” S.T. told Mueller that she did not talk about the mcrdents before because
the defendant told her not to. Also she loved the defendant and Jessie and d1d Dot want to lose |

them. =



&V 30 1L SAPY \ &My 1JV0U0TY

117 At trial, after the recording of the in_teryiew was ‘playe;d for the jury, h/lueller answered
fm'ther questions about the _interviewl) and the anato_mical drawings used‘by‘ Mueller and S.T. _»
dunng the 1nterv1ew - - | |

1 18 On March 13, 2012, Dr. Merry Demko performed a full physmal exam of S T At trlal |
Dr. Demko described her training to become famil_iar ‘Wlth» normal and abnormal er(ammation

' results of children. She regularly performed specialized physical eXaminations for children'
mterv1ewed at Shimng Star When exarmmng S.T j Dr Demko saw no indication of bleedmg,
trauma, mjury, or bruismg to the gemtal areas, and tests for urinary tract mfectlon and venereal "
disease were negativex Dr. Demko testiﬁed that th1s was not unexpected. It was very uncommon
for children to show physical sions of abuseﬂ because injuries tended to heal duickly and
typically did not leave scars. Dr Demko testlﬁed that even in children where abuse was known _
to have occurred over 95% of exammatlons were normal Although the use of force or repeated
abuse could be more hkely to leave s1gns of i mJury, that was difﬁcult to predict and trauma was
less hkely when lubncation was used Dr Demko testiﬁed that based on her physwal
examination of S T, she could not either corroborate or rule out the occurrence of sexual abuse.
1[ 19 On March 9 2012 a group of ofﬁcers mcludmg Ill1n01s State Police forensm 1nvest1gator v
Clmton Smith an ofﬁcer w1th the Lee County sheriﬁ" s department and two Dixon police
ofﬁcers including Matt Richards, searched the Woodland Shores house and the grandparents’
house pursuant to a warrant Smlth testiﬁed that at the grandparents house he searched the attic
bedroom and the first ﬂoor bathroom In the attic bedroom he collected the fitted bed sheet and_
a lotion bottle, and he collected a lotionfbo_ttle from the bathroom. He searched for stains that
might contain bodily fluid, found one such stain on a carpet near the attic bed, and collected the

stain by transferring it to a cotton swab. At the Woodland Shores house, he searched S.T.’s
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bedroom, the defendarit’s bedroom; and the basement- living“area.” He collected ‘stains from the
bed sheets, “personal lubricant” aind “rale enhancement” pills from the defendant’s nightstdnd,

and lotion and a tube of petroleum jelly from the dresser. He searched the two scenes by hand
and with a special light, and he believed that he would have uncovered any physical evidence
that existed: At both houses; Smith took pictures of various rooms; he identified thése at trial,
and they were admitted into é'videncé. a -

920 'The sheets and rug stain were sent to the State Police lab for testing. An Tllinois State
Police forensic scientist tested them arid compared the DNA she found with' DNA samples from
S.T. and the defendant. She determined that the stains collected from the defendant’s basement _
bedroom at the Woodland Shores house contained the DNA of “a't'least‘ three'pe'o'ple” and that
the defendaﬁt and S.T. could not be excluded as sources of that DNA, but the amount of DNA in -
the sample was insufficient to form any opinion. as to whether the defendant or S.T. in fact
contributed to the DNA. The rug stain contained male: DNA that did not match the defendant.
No semen was fOﬁnd on the sheet collected from the attic bed in the grandparents” house. Dixon
police detective Richards later testified that the defendant’s mother, Sandra (Sandy) Fréy,":had
told him that she washed those sh‘éetS after S.T:’s most recent Visit. Sandy’s testimony at trial
contradicted this: she said she had not washed the sheet and that she had told Richards so. S:T.
testified that the sheets shown in the picture of the attic bedroom taken on March 9, 2012; ‘were
not the same ones that were on the bed when the defendant assaﬁlted- her ori that bed.”

121 S.Ts testimony at trial largely echoed her -recorded intetview “three  years earlier,
although she often used less childlike terms for genitalia, terms that she said she had becorie
more comfortable using after undergoing counseling. She described the January 2012 assault in

the basement bedroom of the Woodland Shores house, the February 2012 assaults at her
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grandparent_sf .house, and_ the eérli,er}_q.ssaults .in the semi t_ruck.”‘ Her trial testimony. diﬁ‘ere_:d_
somewhat ﬁybm,the recorded interview in. the, following respects: - She said that she had been
\ cleaning her sister’s room before the Jan_uéry assault in the Woodland Shores house (rather than .
watching a movie with the defendant as she said earlier)‘.__ :Also? rather than one incident in the.
bathroom of her grandparents’ house, she described two. One incident occurred as she was

getting out of the shower and found the defendant was in the bathroom. He grabbed her and had .
her lie on the floor, where he sexually assaulted her. The other incicient occurred when she was -
in the bathroom doing laundry. The defendant came in and closed the door, took their pants off, "
set her on the washing machine, and sexually assaulted hér.‘ ST. did not immediately disclose
the assaﬁlts because she was afraid that the defendant would start to abuse her sister Jessie, who
was ’_‘10_0r 11 yeérs ol_d'_‘inv2012.: e

722 At trial, the State presented Anna Salter, Ph.D., a clinical psychologist who was an expert
in ,thf: disclpsure. of sexual abuse by children. = Dr. Salter testified that children were often
relup’fta_qt to disclose sgaxual abuse and might.do so gradually, “testing the waters” by revealing a
few facts at first and then. adding more details later on as they gained confidence that such
disclosure was safe. Childrenfs.reluctanég,to disclose could arise from several factors. First,
de$p§;§ the abqse_, rr‘:ianyychildren still loved their abusers énd wanted to maintain ties with them,
evcg‘_‘yyhcn they Waqted the abuse to stop.. Children might also be ashamed.of the sexual acts that
occurred. Children also might believe that if. they accepted the abuse, they could protect
someone else they cared a};dut,;suqh as a sibling, from abuse. As a result of this reluctance, only -
about one-third of children told anyone about. sexual abuse while they were still .children, and
less than 20% of sexual -abuse got “to the ears of” the police. Further, it was not unusual for

childreh.who' had experienced repeated abuse to mix pieces of different incidents. When asked
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about an incident, they might remémber what usually happened, not necessarily what happened-
on.that specific occasion. On: cross-examination, Dr. Salter agreed that children could be
| suggestible. However, that effect was strongest in very young (3- or 4-year old) children; by age
10 to-12, children’s resistance. to suggestion was the same as for adults. -

923 In its case-in chief, the State also presented: the testimony ‘of C.P. that had been the
subject of its pretrial motion. C.P. testified that for several years the'defendant was married to

C.P.’s mother, Jennifer A: (then known as Jennifer P.). The family included Jennifer; her two

children frbm_a- previous marriage, C.P. and C.P.’s sisfer Sadie P.; the defendant; and Jessie, the

daughter of the defendant and Jennifer. Between October 2008 and July 2009, the family was.-
living in Amboy. - At some point during that time, the defendant entered C.P.’s room while he

was playing a computer game. No one else was present. The defendant “bet” C.P. that if C.P.
won the game, the defendant would give him a blowjob, and if C.P. lost, C.P. would give the
defendant one.. After C.P. won, the defendant began touching C.P.’s genitals inside his clothing.

C.P. said he was uncomfortable and the defendant stopped. C.P. acknowledgéd that he was iow
20 years old and living in Kentucky, and that the State had paid for his travel to Illinois to téétify;

924 On cross-examination, C.P. said he knew S.T. “pretty well” and still thought of her as his-
sister, and “she always knows I’m there for her.’; Although C.P. told his mother about the:
incident about a week after it happened, he did not' speak:to police or counselors about it until
July 2012.. The first time he did so-was after the defendant was arrested in this case. 'C.P. denied

that he had known what the defendant was accused -of when the police'and counselors: spoke to -
him. He did not recall when he first learned of the accusations. He remembered being
' inter\}iewed at Shining Star in July 2012, but he did not recall telling the interviewer bthét he was

aware that the defendant was accused of abusing S.T. He did not recall talking to DCFS in2012 -
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“and saying that the' defendant was in:jail for inappropriately touching S.T. The jury later heard a
stipulation that, if called to «,t.estify,aC;P.’s:ir’iterviewer at Shining Star would testify that during his
‘ July 2012 _intcry_iew)’ C.P.said he was aware that the defendant had abused S.T.
925  C.P. also knew Melissa Frey, who-had been his aunt. C.P. denied telling her that hé made
up his ac_éusation that the defendant abused him and denied having a conversation with her on
Facebook about it. . He agreed that he had not wanted to testify in the case, because he “just
wanted it to be over and forgotten about.” It was not easy for him to talk about. Later in the-
trial, the defense called Melissa Frey as a witness. She testified that, sometime in 2009 near the
end of the summer or the beginnirig of fall, C.P. and his mother Jennifer told her about C.P.’s
accusations toward thé defendant.. HbWever, .about two days later, in the presence of Jennifer
and C.P.’s sister Sadie,'C.P. said that he had lied about the accusations’ He said he made up the
accusations because he was mad.thét the .defendant “left” and did not take C.P. with him.-
(Jennifer and the defendant split up in July 2009.) -On cross-examination, Melissa agreed that
she was not familiar with research on why children might be reluctant to acknowledge abuse.
926 In addition to Melissa-Frey, the defense.put on the testimony of the. defendant’s parents,
Richard (Rick) and Sandy. Frey; the defendant’s:sister, Roxanne Shaffer; the defendant’s
daughter Jessie; and the defendant himself:
927, Rick and Sandy testified that the defendant was.never alone with:S.T. during her visits at
their house in January and February 2012. . Rick was generally in‘his garage workstop or outside
working, while Sandy was-often in' the. kitchen. - The kitchen was where people would come in
and out of the house through the back door, and it was close to the entrance to the bathroom.
However, Sandy also went to other rooms inlthe house and was not able to say where'in the -

house she was any particular point during the day. Sandy testified that if she needed to run an

-10-
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errand she would take S.T. and Jessie with her. She had not Washed:the attic bedroom sheets

between the time that S.T. visited in February 2012 and ‘when the police’ came to the house in -
March 2012, and she denied telling Detective Richards ~otherwise"." ‘Sandy could not remember

the defendant ever taking S.T. with him on a trucking trip. Sandy also testified that, when the
defendant was a young boy, the toilet lid fell on him during urination and he had a “round circle”

that “sort of looked like a bruise” on his penis as a result. When she last saw the defendant’s

penis (when he was 13 or 14 years old), the bruise was still there. (Earlier, S.T. had testified that |
she did not recall the defendant’s penis having any‘maiks_ or discoloration, but she did not really

look at it because she did not want to.)-

928 Roxanne, the deferidant’s sister, festiﬁed that she knew Brandi T. On Febfuary- 11,2012,

she ran into Brandi T. at Wal-Mart. Brandi T: said fh‘at if the defendant took S.T. to his house

(i.e., the Woodland Shores house) that weekend, Brandi would make sure that he would néver

see S.T. again, adding that she “had DCFS on her side.” Roxanne thought that the defendant had

in fact taken S.T. to hiS‘hpme.inz Woodland Shores that weekend, but she was not there and had

no personal knowledge. Roxanne agreed that S.T. really: loved the defendant and wanted to be

around him and Jessie.

929  Jessie, the defendant’s daughter, was 13 years old at'the time of trial and lived with

Roxanne and her husband. She remembered her father driving a truck when she was younger,

and she and S.T. would sometimes go with him on trips. S.T. never took a trip like that alone

with the defendant. In January and February. 2012, she was-living with her father ‘at the

Woodland Shores house. At her grandparents’ house, she was never left alone with her father,
and she did not recall any time when S.T. was left alone with him. On cross-examination, Jéssie -

said that when she was visiting at her grandparents’ house she would sometimes gd over to play

-11-
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with her next-door neighbor. While they were. playing, S.T. or She might go back to the

grandparents’ house for things sometimes. . Her grandmother Sandy might be in any of the rooms
in the house, not just the kitchen., Jessie agreed that she and S.T., whom she last saw in 2012,

" had been very close. . | |

930 - The defendant testified in his own defense. He denied ever taking S.T. or ahy of the

children with him alone on. trucking trips, saying that he would not have wanted to take any of"
the girls alone because ..theywoﬁld have had to enter the restrooms at truck stops alone. - He = -
denied ever abusing S.T. in his semi-truck. The defendant described his living ‘situation, Wofk.

hours, and weekend schedule in January and February 2012. He was living in the basement of

the Woodland Shores house and never spent the night at his parents’ house during S.T.’s visits

there. .He denied ever being alone with S.T., either at the Woodland Sh_ores house or his parents’.
house. '_.He never sexually abused her at either house. He used “personal lubricant” on his -
nigljjcstand in the Woodland Shores house when he had sex with Jessica, Jarod’s. girlfriend. The_

Sons of Anarchy blanket had never been: on his-bed in the'Woodland Shores house. He had last

washed the sheets on that bed in December.2011. -He also denied ever sexually e_lbusing C.P.

931 On cross-examination, the State began asking the defendant. about a letter he had written

to State’s Attorney Anna Sacco-Miller. - The. defense attorney immediately objected. The letter

had been the subject of a motion in limine by the-defense to bar its use at trial, for the following

reasons. |

132. .Sacco-Miller was originally one of the defendant’s attorneys for about seven months soon

after. his ,afrest.. In November 2012, Sacco-Miller withdrew from representiﬁg the defendant

because she had been elected State’s Attomey of Lee County. The defendant obtained other.

counsel and the prosecution was taken over by the Attorney General’s office. At some point

-12-
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after that, while he was in jail awaiting trial, the defendant wrote Sacco-Miller a letter. In it, he
suggested the creation of a “sex offender court” for first- and second-time sek offenders in which
such offenders would b¢ required to atteﬁd counseling twice a week and report to court once a
week. The sex offenders also would be sent to jail for 6-12 months. After completing this
| program, the offenders would be on “probation and [a] 10 year registry,” but then could have
their criminal record expunged. If they “messed up” again, sex offenders would be sent to prison
and put on the sex offender registry for life. The defendant sent the letter td Sacco-Miller at the
State’s Attorney’s office, which then gave it to the prosecution.

933 Inits motion in limine, the defense argued that the letter had low probative value as it did
not relate to the charged offenses, but it would be highly prejudicial. The State argued that,
although the defendant never indicated in the letter that he viewed hjrriself as one of the sex
offenders who might be helped by his proposed program, the letter demonstrated a consciousness
of guilt and could even be seen as a “veiled” admission of guilt. The trial court denied .the
motion in limine, finding that the lgtter was not unduly prejudicial and its probative value
outweighed any such prejudice.

134 At trial, when the State sought to question the defendant about the letter, the defense
reiterated its objection. The trial court overruled the objection and allowed the questioning,
during which the defendant admitted that he wrote the letter but was adamant that the proposed
program was not directly relevant to h1m because he had never sexually abused aﬁyone and was
not a sex offender. On re-direct, the defendant explained that he had written the letter because
when he was in jail he had talked to numeroﬁs sex offenders who had told him that there were no |

programs for them except for counseling, which did not help.” The letter was admitted into

-13-
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evidenee and was published to the jury. After. the defendant .ﬁnished:testifying? the defense
rested its case:- :

135 The State then introduced the testimony of various rebuttal witnesses. Jarod, Brandi T.’s
ex-husband, testified about the living arrangements at the Woodland Shores house. He testified
that the defendant could be alone with S.T. during visits, and that S.T. would go down'to the: -
basement where the defendant had his bedroom. S. T and Jessie were close and. spent a fair
amount of time playing together Jessica Fargher, who was Jarod’s second ex-\mfe testlﬁed that
she and her boys were living with Jarod in the Woodland Shores house in January and February
2012. The defendant was living in the basement. - She-did see S.T. go down fo the basement in
January 2012; all the kids played down there, so it was not uncommon for S.T. to-be down there.
She received a Sons of Anarchy blanket for Christmas, the same one.shown in one of the pictures
taken at the Woodland Shores house on March 9,:2012. (S.T. had identified the bl’anket in this
picture during her tes;timo_ny as well.) In late January 2012, she ‘could not find the blanket and
then found it-downstairs on the defendant’s bed. . - .

936 . Sadie P. testified that the defendant was married to-her -mother,‘Jenﬁjfer A., for about 11
years, i_ncluding during 2008 and 2009. .-The_ .defendant would sometimes take- the childr‘én, |
including Sadie, alone with him en trucking trips. Sadie went alone with him “several times” on-
trips of more than one day. One summer when Sadie did not want to go on a trip with him; the:
defendant teok S.T. She thought they were gone-about a Week.. She saw them pull out of the -
driveway in his truck.
937 - Jennifer A. testified that she was married to the defendant for-ten years, from 2000
through 2010 when the divorce became final. She had one child with him, Jessie. She also-had

two.older children from her first marriage, Sadie and C.P. During their marriage, the defendant
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drove semi trucks and would take the kids on trips with him. - Jennifer, S.T., and Jessie took a
couple of trips together with him. Jennifer recalled the defendant taking Sadie alone on trips.
She was. “positive” that the defendant took -S.T. alone with him on one trip. It was during the
summer when S.T: was not in school, and Jennifer thought it was a three-day trip to Tennessee.
In 2008, the family moved to .Arﬁboy. When C.P. was about 11 years old, hé told ‘her that the
~ defendant touched him inappropriately. At the time, she was working from 9 a.m. to around’ 3
p-m. and the defendant would sometimes be alonie with C.P. and Sadie in the house. . Jenrifer
asked the defendant to leave the house. She later told him that he would “be in trouble” and she
would call the police if he ever touched her kids again. They split up in July 2009.

938 " 'The parties then gave their closing arguments. The State focuséd on the credibility 'of 4
S.T.’s account, noting details that she had provided that had been corroborated, such as the Sons

of Anarchy blanket being on.the defendant’s bed... It attacked the credibility of the defense

witnesses, noting that they included only the defendant and his family members, all of whom

were biased in his favor and had a motive to lie. ‘The State pointed- out ways in which the

defense witnesses had been impeached on'the issue: of whether the defendant had ever been alone

with S.T. durmg her visits and whether he.had taken S.T. on a trucking trip with him. The State

also played ‘key portions of S.T.’s recorded. interview ,_again, and noted Dr. Salter’s testimony
about why disclosure of abuse might be delayed or =gradi1al.

939" The State also. mentioned C.P.’s testﬁnony in its closing, 'saying that the ;‘bet”-fon a
computer game C.P. described was similar to S.T.’s testimony that the defendant used a’
computer solitaire game to persuade her to take her clothes off. The State also attacked Melissa

Frey’s testimony that C.P. said he made up his accusation and argued that even if C.P: knew that ~

the defendant had been accused of sexual abuse of S.T: before he was interviewed, C.P. would
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not have known details like the defendant’s use of the laptop solitairelg;uvne.f‘ Neﬁ tﬁe end :of i;cs
initial closing, the State mentioned C.P. again: < ' "
“Hetre’s a comparison of [C.P.]’s and [S.T.]’s- situation. -Neither knew of the other’s
" situation about a game being used to molest a child. Neither one. -And look at the
sﬁnilafity here: [CP.]s eleveﬁ or twelve. [S.T.] is about eight or nine. He uses spider
- solitaire game with her to get her to take‘her clothes-off and he used a video game contest
'~ to get him to get involved and he fondled him.”
The State did 'né)t' mention the lettér from the defendant fo Sacco-Miller in its initial closing.
{40 The defense closing arguiment reminded the jury that it should consider the evidence
only, not arguments, and that the State bore'the burden of proving the defendant guilty beyt)na a
reasoniable ‘doubt—the deferise witnesses did not neéd to establish that a reasonable doubt
existed. Instead, the jury must focus on whether the witnesses were telling the truth. Brandi T.
was fighting with the defendant and had threatened t6 prevent the defendant from seeing S:T.,
and that threat had come true. As for C.P., he said he told his mother one week later, but'he*did
not tell the police until after he had heard S.T.’s accusations, and he had lied by saying that he’
had not known about the accusations.’ C.P. also had a motive to lie, because he cared for S.T.
and wanted to make sure that the accusations would “stick.” The defense also highlighted
various inconsistencies in S.T.’s account, incliding the number of times the defendant assaulted
her and where the first incident of abuse occurred. The defense then turned to the heart of'its
argumert: the lack of physical or “obje'ctivé”‘“é'\}id‘ehbe~éoﬁdbotaﬁng S.T.’s account. Affer
going through the laél‘cv"Ao'f corroboration from various potential sources of physical évidence; the
défense then returned to C.P., arguing that his testimony did not provide any corroboration either

because it was unreliable, as C.P. had lied and recanted.”
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941 The defense then raised the issue of the letter to Sacco-Miller.. The defens‘e not,e;} that the

defendant never conceded guilt in the letter or referred to himself as being within the group of

people (sex offenders) who would be helped by the proposed program. = Although sending the

letter might not have been wise, it was not any evidence of guilt. Rather the or_ﬂy real evidence

was S.T.’s accusation, which was not supported by any otherr.evid.ence, because th_e.defendant

was innocent of the charges against him.

| 42 TInits rebuttal closing, the State afgued that it had shown that the defendant.had lied, as

key parts of his testimony had been contradicted by other witnesses. The suggestion that Brandi
T. had “cooked this up” was not believable, given that S.T._.had had difficulty speaking abogt fch(__é

abuse and Brandi T. took S.T. directly to the hospital upon hearing her. report of abuse. As for
the Sacco-Miller letter, the State thought the defendant was “one pronoun away from saying give
[him] a break,” but the jurors could read it and “take from it what you want.” After being

instructed, the jury retired to deliberate. . .

1:43 .- The record reflects that, about two hours after starting deliberations, the jury sent out a.
note with the following question: . “Does the- burden of proof [sic] hav¢ to have physical
ve‘_\,_{idepce?’? With the consent of both attorneys, the trial court responded: “You are to decide this
case based on the evidence you have seen and heard together with the instr.uct_i_on‘s I have given
you.”.
T44. About six hours after starting. deliberations, the jury reached its verdict, finding '_thc_
defendant guilty on all three counts. vThe Jjurors were polled individually as ‘to whether the
verdict represented their own verdict, and all of them confirmed the verdict. |

7145 The defendant’s motion for a new trial was denied. After a sentencing hearing, the trial

court sentenced the defendant to 10 years of imprisonment on count I, 15 years on count II, and
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25 year'g oh count III, all sentences to-run corisecutively, fora total of 50 years. The trial court
denied the defendant’s motion to reconsider his sentence. This appeal followed.

146 - - - II. ANALYSIS

947  On appeal, the defendant argues that the trial court erred in édmittiﬂg (1) the testimony of
C.P., and (2) the Sacco-Miller letter. The defendant also argues that, even if neither error was
cause for reversal standing alone, their cumulative effect was sufficiently prejudibial to dérllyv him
a fair trial.

{48 The determination of whether evidence is admissible is within the sound discretion of the
trial court, ‘and we will not reverse its deterfninatiqn unless there has béen a clear abuse of that
discretion. People v. Montano, 2017 IL App (2d) 140326, 9 74." An abuse of discretion exists
where the trial court’s ruling:is arbitrary, fanciful, or unreasonable, or no reasonable person
would take the view adopted by the trial court. People v. Donoho, 204 Il 2d 159, 182 (2003).
949 This same standard-applies to the admission of other-crimes evidence such ‘as C.P.’s’
testimony. " See id. Under section 115-7.3 of the Code, when a defendant is chargéd with certain
sex offenses; evidence of other sex offenses committed by the defendant may be admitted at'tfiél":
to show the defendant’s propensity to commit sex 6ffenses, so long as the evidence “is otherwise °
admissible under the rules of évidence.” 725 ILCS 5/115-7.3(b) (West 2014).  Our supr‘errfé";'
court has explained that the requirement that the evidence be “otherwise admissible” means that
its prejudicial effect must not substantially outweigh its probative _Val-u_e,,- --Danqhb; 204 111 2dﬂa.£
183. |

9 50_ In determining whether other-crimes evidence is admissible under section. 115-7.3, a -
court must consider the length of time between the charged offense and the other offense, the .

degree of similarity between the offenses, and any other relevant factors. 725 ILCS 5/1 15-7.3(c) .
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(We_s;t 2014). Even if the evidence is admissible under these factors, however, a trial court must
stiil weigh ifs probative value against its prejudicial effect, and exclude the evidence if the latter
substantially outweighs the former. Donoho, 204 Il1. 2d at 183. The risk of undue prejudice is a
function of how likely the other-crimes evidence is to “lure the factfinder into declaring guilt on
a ground different from proof specific toh the offense charged.” Old Chief v. United States, 519
U.S.172,180(1997)..

951 On appeal, the defendant’s argument focuses on whether the two offenses—the
unqharged fondling of C.P.’s genitals and the sexual penetration, of S.T. with which the"
defendant was charged—were sufficiently similar. - The.supreme court has held that other-crimes
ev_idencc_: isuaclirnissible $0 .lor}g as it -has__f‘s.ome_threshpld_ snmlanty to the: crime charged.”. Id. at“.
184 ,(quoting‘PeopZe v. Bartall, 98 111. 2d 194, 310 (1983)). This means thét-‘fmere general areas
of similaﬁty will suffice.” Id. (quoting Peop_lg,y, lligen, 145 111. 2d 353, 372-73 (1991)).. As the
trial court noted when making its ruling, the offenses share the similarities that the defendant was
a member of the victim’s immediate family at the time of the offense, the victim was in the
dgf;e,x}dant’s care at the time of the offense, and.the victims were about the same ages (1 1: or 12
years old) when the abuse occurred. In, addition, the use of a computer game to facilitate the

defendant’s initiation of sexual contact was similar.' The State also argues on appeal that the

! The defendarit-points out that this' similarity is not between the charged offenses and an
uncharged offense, but between two uncharged offenses (the abuse of CP and the assault oﬂ
S.T. in the semi truck). ‘However, givén that S.T.’s testimony about the uncharged offense in the
semi truck was admitted into evidence and the defendant has not attacked that ruling on appéal,

the trucking incident may properly be considered as part of the trial evidence.
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‘locations where __the abuse occurred (i_n‘sidc‘ a _I}pmg) were _sjrrli]ar. . Tglgel.,l, t:o:getvhe‘r,v the§_¢
similarities meet the generd—similmWAM¢shold for admissibility.ur:lder Donoho. -

952 Thg defendant argues that ,therg: were many _differences _ befween the  other-crimes
evidgnce and the cha;ged offgnses: the yictims were of different sexes, and the abuse‘involved
dif_fgrent. acts _(fondlir_lg versus pe{xetration) 3‘;1’}(14 diffcrent details (the abuse of C.P. did not
involve the use of lotion or sexual language and did not include nudity, and the defendant
stopped when the victim pr_gtested). However, once the requirement of general similarity is met,
the diﬁ'erenqgg betweép the other crime and the charged ,offer_lsgs do not necessarily render the
othe;—crir_nés eyidence_inadn;issible. Rather, such diffgrences lessen the probativ;: value of the
oth‘er-crir‘nes evidencg. Id. :(thg greater the fgqtua! __simila;ity, the greater the probative value).
Th‘uAsl,bthe _degree of similarity or difference affects the trial court’s weighing of the probative
valﬁe of the other-c;imt;s _evi_dméce as compar_ed, to its likely prejudicial effect.

753  The defendgnt argues that the différencgs ‘between the. C.P. incident and the cha.rged‘
offenses were so substantial that the othgr-c;ri;nes ~evidence  should hgye, been excluded, -
comparing his case to People v. Smith, 406»_1'11. App. 3d 747 (2010_),‘ and People v. Johnson, 406 .
IlI. App. 3d 805 t2'01()'),“in which cher-érimcs gyidence was ruled inadmissible. However, the,sAe., .
cases are inapposite. | |
954 . In Smith, trial court had excludgd the pthepfq{imes_ evidence, and the deferential standard.
of review thus favored affirming that ruling. _Eurthe__r, the reviewing court found. that the. .
evidence was prope;riy excluded based on (1) the extreme length of time between the earlier.
offcnscs and the cha;gedAoffen_se (the excluded sex oﬁ'enses against the defendant’s sisters and -
daughte_rs were all committed between 25 and 42 years earlie;) and (2) the substéptial prejuc__lice‘

likely to be caused by the admission of five witnesses’ testimony to repeated abuse that was
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more serious in nature than the charged offénse. Neither of thesé factors is i)'res’éi'l‘ti here. ‘.’l'y"he
defendant’s abuse of C.P. took place in 2008 or 2009, about when his assault on S.T. in the semi
truck appears to have taken place, and within a few years of the charged offenses in early 2012.
And the potential prejudice flowirig from thé other-crimes evidence here was far lle'ss,, in that it
was an7':isolated'incident, the level of abuse was iess serious ‘than the chargéd offenses '(fondliﬁg"
versus penetration), and’ C.P. testified that the déféndant ‘stopi)ed as. soon as C.P. voiced
discomfort. As the Smith decision rests on factors not present in this case, it is'inappésité.

55 Nor is Johnson an apt guide for this case. In Johnson, the defendant was accused (v)f‘
raping a young woman by penetrating hér-vaginaliy after dragg'ing. her into an alley. The
reviewing court found that the trial court had abused its discretion in admitting evidence of a
prior sexual assault by the defendant because there were t00 many differences betWééﬁ the |
charged offense and theA'othe'r-'crime‘s" evidence: the pi'idr assault had been carried out by two
meii, who used a car to block the victim’s ésc‘ape',"uséd alcohol and drugs to subdue her, and
penetrated her orally and anally as well as’“'\';a'ginally. Johnson, 406 11 App. 3d at 811. In
addition, the trial court made an error of law by failih;g to engage in dny assessment of the
prejudice likely to arise from admitting the other-crimes evidence. Id. at 812. Here, By contrast,

. the defendant was the only alleged perpe_frator both in C.P.’s account and the charged 6ffehses;
and'rather than using a different instrument such as a car, his modus operandi was similar in that
he"initiated-ééxual contact with both victims through the use of a computer gaiﬁe. Furthér, the
prior offense in Joknson was even more tiéinous t'han:the charged offense, and thus ran a higher
risk' of ‘causing the jury to convict the defendant for conduct not associated with the charges

against him. Here, by contrast, the prior offense was less serious than the charged offenses, and
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thus presented a lower risk of undue prejudice. See Old Chief, 519 U.S. at 180. For all of these
reasons, this case is distinguishable from both Smith and Johnson.

956 In this case, the trial court determined that, despite the differences in the victims’ sexes,
the seriousness of the abuse, and other details of the abuse, the defendant’s prior sexual abuse of
his 11- or 12-year old étepson, initiated through engagement in a computer game, had probative
value. The potential prejudice flowing from.the admission of that evidencé was less than in
Smith or Johnson, in that the prior offense was an isoléted incident that was less serious in nature
than the charged offenses. Moreover, the prejudice caused by the admission of C.P.’s testimony
was blunted by the defense’s capable use of cross-examination, other witnesses, and a
stipulation, all of which impeached C.P.’s truthfulness. |
957 As was noted in Donoho, the fact that reasonabie minds could differ about the
. admissibility of evidence does not demonstrate an abuse of discretion, and “[t]he reviewing court
owes some deference to the trial court’s ability to evaluate the impact of the evidence on the
jury.” Id. at 186. We cannot say that the trial court erred in determining that the probative value
of the evidence was not substantially outweighed by its prejudicial effect. Accordingly, the trial
court did not abuse its discretion by admitting C.P.’s testimony as other-crimes evidence.

758 We tumn to the defendant’s attack on the admission of the Sacco-Miller letter. To be
admissible, evidence must be relevant: that is, it must make some disputed Iﬁatter either more 6r
less probable. Ill. R. Evid. 401, 402 (eff. Jan. 1, 2011); In re A.W., 231 1L 2d 241, 256 (2008).
Even relevant evidence may be excluded, Vhowever, “if its probative value is substantially
oufweighed by the danger of unfair prejudice.” Ill. R. Evid. 403 (eff. Jan. 1, 2011). As with the
other-crimes evidence, wé review the trial court’s decision to admit the Sacco-Miller letter into

evidence under the abuse-of-discretion standard. Montano, 2017 IL App (2d) 140326, § 74.
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Under that standard,"bue will reverselonly if theruhng was arbltrary or no reasonable person‘
would take the view adopted by the trial court. Donoho, .2.‘04"'1'11. 2dat182. |
959 The defendant argues that the letter should not have béen adrnitted "because it was
irrelevant to the central issue of whether he committed the alleged offehses, as 1td1d not contain
any admissions of guilt. Further, e argues that any b‘robati\;e‘value it rnight: have had was
“vastly” outweighed by the preJudlce it created in the minds of the jurors, espec1ally as the State
implied, when' questromng the defendant about the letter, that the letter suggested that sex
offenders’ criminal records should be expunged “s0 they can be around kids again.” (The letter
did not in fact state that sex offenders should be ﬁee to “be around kids agaln » Immed1ate1y
after the State’s questlon the defendant vehemently demed that th1s suggestlon was elther
contained in the letter o a reasonable inference from 1t.) | o
960 | The State responds that the letter was relevant because it reflected the defenvdant’s’
- consciousness of his own guilt, and it was admissible because it posed little danger of unfair
prejudice. In connéction with the latter argument the State notes that it made minimal use of the::.
letter, addressing it only after the defendant had rarsed the letter in hrs own case and mentlonmg'
it only briefly in its closing argument telling the Jurors that they could read the letter for |
themselves and determine what weight to glve it | | h
9161 We agree with the State that the letter did not have to contain admissions t0 the charoed !
offenses in order to be relevant. The letter had probat1ve value as tendmg to show dal}:
consciousness of guilt, grven that 1t was wntten after the defendant had been charged W1th sex?
offenses and was in Jall as a result of those charges. As to the prejud1c1al effect of the letter the:;. '

defendant argues that by suggesting that the letter actually contained the language “so they can

be around children again,” the State was attempting to add facts not in evidence. We disagree—
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that expungement of sex offenders’ records could result in their being able to “be around leids_

i

again” is a logical inference from facts'that were in evidence, i e.,__the contents of ,the letter. We
condemn the State’s phrasmg of its questions, which falsely indicated that ‘the | letter itself
co‘ntained._ the Lphrase .‘;be ar_ound kids again.” However, the defendant’s( immediate and
Vehernent denial of this ins_inuation, and the jury’s opportunity _to_readl the lette_r and yiew its .
contents for itself, mitigated the prejudice from the State’s irnplication.

9 62 In thls case, even 1f we were mclmed to view the preJudlce ansmg from the letter as
substantlally outwe1ghmg its probatlve value (so that adrmttmg it mto ev1dence was error), any
such error was harmless See People V. Nevztt 135 Ill 2d 423, 447 (1990) (ev1dent1ary error is.
harmless “where there is no reasonable probabihty that the Jury would have acqultted the
defendant absent the”. error) Relatively little attention was pa1d to the letter during the trial.- The
State did not mentlon it at all durmg its case in chief (which occupied two and a half days). The
letter was ﬁrst raised dunng the defendant s cross- exarmnation aﬁer he chose to testify. The
focus of the trial was the relatlve cred1b111ty of the two competmg accounts: S T.’s accusations
and the defendant s denials. The letter contamed no adm1ss1ons or lies and it was not relevant to
the issue of whether the defendant or S.T. was telhng the truth At worst, it simply portrayed the
defendant as sympathetlc to sex offenders—a fair portrayal, based on its contents.

)| 63 In arguing that the error was not harmless because. it was a close case, the defendant
. highllghts the lack of physrcal ev1dence in the case, a point that apparently concerned the jury,

which sent out a note askmg about whether such phys1ca1 evidence was “part of the burden of

proof "2 But the letter d1d not relate i in any way to the issue of the physrcal evidence in the case,

- 2 The defendant also points out that the record contains a second note apparently writteh -

by the jury, which reads, “Please advise—We have 10 guilty (all 3 counts) 2 not guilty all 3
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nor d1d it bear on the‘prrm‘ary llssue m the case, the defendant S truthfulness We have ne
d1fﬁculty concludmg that even 1f the adrmss1on of the letter was error, there is no reasonable
probability that it affected the j Jury s verdlct Id -

| 64 Lastly, ‘the defendant argues that even 1f nelther of the trial court’s rulings merited
reversal on its lown their cumulative effect demed him a fair trial, thereby denying him due
process. The defendant argues that the case wasessenuallya credibility contest and thus the
evidenti‘ary‘ rulmgs, which:vallowed in evidence that portrayed him as a repeat sex offender

(C.P’s testimony) and someone who was either sympathetic to sex offenders or possibly aware

counts. The 2 not guilty are firm that the State did not prove guilt on all the counts.’; However,
there is absolutely no indication in the record as to the source of this note. The trial transcript
reflects that the jury retired to deliberate about 4 p.m. About 6 p.m., it sent out the note
regarding physical evidence, and the trial court called the attomeys back to discuss the
appropriate response, which it then delivered to the jury. The bailiff notified the court that the
jury had reached a verdict shortly before 10 p.m. There is no mention whatsoever of the second
note regarding the 10-2 split in the jury, and no explanation for its presence in the common law
record. Accordingly, we have difficulty in determining what weight, if any, should be placed on
the second note. Ordinarily, when the record is silent on a point, we must presume that the trial
court acted in conformity with the law. In re Estate of Cargola, 2017 IL App (1st) 151823, 9 17.
- A trial court generally must address on the record any notes it receives from the jury. See People
v. Childs, 159 11l 2d 217, 228-29 (1994). We presume that the trial court’s failure to address the
second note on the record indicates that the jury ultimately chose not to send out the second note.
This presumption is buttressed by the fact that the trial court took great pains to properly address

the note it received about physical evidence.
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that he might be found to be a sex oﬁ‘ender (the Sacco Mlller letter) damaged his ability to
* receive 1mpart1a1 cons1derat1on by the Jury However we have found that the trial court did not
err in admitting C. P.’s testlmony and that even 1f the adrmssmn of the letter constituted etror, any
such error was harmless. Where at most one error is found a defehdant cannot argue cumulatlve
error. People V. Caﬂey, 205 111 2d 52,118 (2001) | |

165 _ - Com CONCLUSION

66 For the reasons stated, the ju:'dgme‘nt_(‘)f the circuit court.of Lee' Cotmty is af‘ﬁrn:tedt

167 - Affirmed. -
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