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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 17-51018

KIRBY GARDNER, -
Petitioner - Appellant
V.

LORIE DAVIS, DIRECTOR, TEXAS DEPARTMENT OF CRIMINAL
JUSTICE, CORRECTIONAL INSTITUTIONS DIVISION,

Respondent - Appellee

Appeal from the United States District Court
for the Western District of Texas

ON PETITION FOR REHEARING EN BANC

Before DENNIS, GRAVES, and COSTA, Circuit Judges.
PER CURIAM: -

( Treating the Petition for Rehearing En Banc as a Motion for
Reconsideration, the Motion for Reconsideration is DENIED. No
member of the panel nor judge in regular active service of the court
having requested that the court be polled on Rehearing En Banc (FED.
R. APP. P. and 5 CIR. R. 35), the Petition for Rehearing En Banc is
DENIED.

( ) Treating the Petition for Rehearing En Banc as a Motion for
Reconsideration, the Motion for Reconsideration is DENIED. The court
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having been polled at the request of one of the members of the court and .
a majority of the judges who are in regular active service and not

disqualified not having voted in favor (FED. R. APP. P. and 5 CIR. R. 356),

the Petition for Rehearing En Banc is DENIED.

ENTERED FOR %ﬁ COURT:

J L. DENNIS -
UNITED STATES CIRCUIT JUDGE
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IN THE UNITED STATES COURT OF APPEALS
| FOR THE FIFTH CIRCUIT

No. 17-51018

KIRBY GARDNER,
Petitioner-Appellant

V.

LORIE DAVIS, DIRECTOR, TEXAS DEPARTMENT OF CRIMINAL
JUSTICE, CORRECTIONAL INSTITUTIONS DIVISION,

Respondent-Appellee

vAppeal from the United States District Court
~ for the Western District of Texas

ORDER:

Kirby Gardner, Texas prisoner # 1003719, was convicfed by a jury of
~ possession of less than one gram of cocaine and was sentenced to 20 years in
prison. Gardner v. State, No. 01-00-00863-CR, 2001 WL 1345007, *1 (Nov. 1,
2001 Tex. App.) (unpublished). Gardner was released on parole, which was
subsequently revoked by the Texas Board of Pardons and Paroles. Gardner
filed an application under 28 U.S.C. § 2254 challenging the revocation. The
district court denied Gardner’s application in part and dismissed it as time
barred with respect to his challenge to the condition of his parole that he
register as a sex offender. Gardner now seeks a certificate of appealability
(COA) to appeal the district court’s order and has also filed a motion to

supplement his motion for COA. Because this court determines his motion to
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supplement should be granted, all grounds for COA raised in Gardner’s filings
before this court have been considered. " Gardner contends that: (1) he was
denied due process in the parole revocation hearing before the Texas Board of
Pardons and Paroles; (2) the credit for time served against his sentence was
miscalculated; and (3) the requirement that he régister as a sex offender was
erroneous and that his challenge to it was not time barred.

This court will grant a COA if Gardner makes “a substantial showing of
the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). He must
“demonstratfe] that jurists of reason could disagree with the district court’s
resolution of his constitutional claims or that jurists could conclude the issues
presented are adequate to deserve encouragement to proceed further.” Miller-
El v. Cockrell, 537 U.S. 322, 327 (2003). With respect to the portion of the
application dismissed on pfocedural grounds, Gardner must show that “jurists
of reason would find it debatable whether the petition states a valid claim of
the denial of a constitutional right and that jurists of reason would find it
debatable whether the district court was correct in its procedural ruling.”
Slack v."McDaniel, 529 U.S. 473, 484 (2000).

Gardner has failed to make the relevant showings with respect to all
portions of his § 2254 application. See Slack, 529 U.S. at 484. First, Gardner
was provided all the process he was due at his revocation hearing, including
being allowed to testify and being given a two-week continuance to allow him
time to obtain additional evidence. Second, as the district court correctly
concluded, Gardner was ineligible to receive the time he claims should have
been credited against his sentence, belying .his claim that his sentence was
miscalculated. Finally, the district court’s determination that his sex-offender-
registration claims were barred by limitations was correct, because, as the

district court found, the applicable statute of limitations began running at the
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time of his release on parole on January 19, 2010, and there exists no reason
to toll that limitations period.

Gardner’s motion to supplement his COA motion is GRANTED.
Gardner’s motion for a COA is DENIED.

/s/ James L. Dennis
JAMES L. DENNIS
UNITED STATES CIRCUIT JUDGE

A True Copy i
Certified order issued Jul 12, 2018

Clerk, 3“; Court of peals, Fifth Circuit
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H IN TH AJI)S A’lLS DISTRICT COURT F !LE

FOR THE WESTERN DISTRICT OF TEXAS . -
AUSTIN DIVISION 170CT 13 PY 3:45

LERK U6, DISTRICT COURT.

KIRBY GARDNER g TERF D!"T‘% G OF TEXAS
V. § A-17-CV-220-SS B BEPOTY SLERK
§
LORIE DAVIS §
JUDGMENT

Before the Court is the above styled and numbered cause. On this date, the Court denied in
part and dismissed with prejudice in part Petitioner Kirby Gardner’s Petition for Writ of Habeas
Corpus and determined that a certificate of appealability shall not be issued. Accordingly, as all
issues in the cause have been resolved, the Court renders the following Judgment.

It is therefore ORDERED that Petitioner Kirby Gardner’s Petition for Writ of Habeas
Corpué is hereby DENIED IN PART AND DISMISSED WITH PREJUDICE IN PART AS
TIME-BARRED. |

It is finally ORDERED that the above styled énd numbered cause is‘hereby CLOSED.

Signed this /3 2 day of October 2017.

ﬁwm
SAM SPARKS
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF TEXAS 17 0CT 13 p

AUSTIN DIVISION H

' CLERK.U.5 51578y
KIRBY GARDNER § WESTERH BisTRIC
' § BY“"""‘"*»‘“
V. § A-17-CA-220-SS T

§ ,
LORIE DAVIS, Director, §
Texas Dept. of Criminal Justice- §
Correctional Institutions Division §
ORDER

Before the Court are Petitioner’s Application for Habeas Corpus Relief under 28 U.S.C.

§ 2254 (Docket Entry “DE” 1); Respondent’s Answer (DE 11); Petitioner’s reply (DE 18),

supplemental reply (DE 21),.memorandum oflaw (DE 22), addendum to memorandum (DE 23), and

second memorandum of law (DE 24). Petitioner, proceeding pro se, has been granted leave to

. procegd in forma pauperis. For the reasons set forth below, the undérsigned finds that Petitioner’s
application for writ of habeas corpus should be denied.

STATEMENT OF THE CASE

A. Petitioner’s Criminal History

According to Respondent, the Director has lawful and valid custody of Petitioner pursuant
to é judgment and sentence of the 185th Judicial District Court of HarrisVCOunty, Texas, in cause
ﬁumbér 831335. After a jury trial, Petitioner was fopnd guilty of the. state jail felony of_fehée of
possession of cocaine weighing less than 1 gram, enhanced by prior convictions for credit card abuse
and robbery. On June 6, 2000, Petitioner was sentenced to 20 years in prison.

Petitioner does not challenge his holding conviction. Rather, Petitioner challénges the

calculation of his sentence, his parole revocation, and his registration and status as a sex offender.



5¢) 7EX. CONST”

b
R
ART U

HeatoRs

ecided

UM o
} perm
here.

8

1res 4hal 3p,
gk 3
does Aot

T 17C.8.P be
udbes
T+

+ equ
T(l«g
1o¥ 3,
ol cases

£55 habeas cotpas A
pi

pane
a,\)c,'?c(‘ NON-C
mﬁge. Jo detade cases B2 was dsae

suegle )

e, Tenas Cons
fa

!

WOrUM o

d
en

Case 1:17-cv-00220-SS Document 26. Filed 10/13/17 Page 2 of 14
[APEX 5
) &

Respondent asserts on January 19,2010, Pctit_ioner was released on parole subject to certain
conditions, including that he register as a sex offender and submit to electronic monitoring. A pre-
revocation mest warranted issued on August 6, 2015, and was execﬁted on August 7, 2015. The
Board of Pardons and Paroles (“BPP”) revoked Petitioner’s parole on September 30, 2015.

Petitioner challenged the calculation of his sentence in a time dispute resolution form
(“TDR”) on November 5, 2015. The TDCJ’s Classiﬁ(;ation and Records Division responded on
November 18, 2015, advising Petitioner he was denied street-time credit pursuant to Texas
Government Code § 508.283(b) due to his prior robbery conviction.

On September 14, 2015, Petitioner filed an application for state writ of habeas corpus,
challenging his registration as a sex offender and the revocation of his parole. Ex parte Gardner,
No. 17,070.-16 (DE 12-9). The Texas Court of Criminal Appeals denied the application without
written order on the findings of the trial court without a hearing on- March 30, 2016. Id. (DE 12-1).
Petitioner filed a second state application on April 16, 2016, challenging his sex offender
registration, the revocation of his parole, and the denial of stfeet-time credit. Ex parte Gardner,

No. 17,070-18 (DE 12-17). The .Texas Court 6f Criminal Appeals denied the application without

written order on the findings of the trial court without a hearing on January 11, 2017. Id (DE 12-

o MISLERDTNG, WALAG, KOT TRUE ) £x maTE Dawisnd, Sba $.b0.28 2% (e k)

=

Grounds for Relief

Petitioner argues:

1. He was not permitted to present medical evidence at his parole revocation hearing in
violation of due process;

2. He is entitled to street time credit under the “saving clause” of Texas Government
Code Section 508.149(a); '
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3. His sentence has been unlawfully extended beyond the statutory range for a second-
degree felony; ' ‘

4. The BPP lacks jurisdiction to impose sex offender parole conditions on him; and

5. He is exempt from the duty to register as a sex offender under article 62.052 of the
Texas Code of Criminal Procedure.

C. Respondent’s Representations

Respondent does not contest that Petitioner has exhausted his state court re.medies regarding
the claims brought in this application. A review of the state court records submitted by Respondent
shows Petitioner has properly raised these claims in previous state court proceedings. Respondent
does, however, assert Petitioner’s fourth and fifth claims are time-barred and additionally argues
these two claims are not cognizable in an application for habeas corpus relief.

DISCUSSION AND ANALYSIS

A. The Antiterrorism and Effective Death Penalty Act of 1996

The Supreme Court has summarized the basic principles that have grown out of the Court’s
many cases interpreting the 1996 Antiterrorism and Effective Death Penalty Act. See Harrington
v, Richter, 562 U.S. 86, 97-100 (2011). The Court noted that the starting point for aﬁy federal court
in reviewing a state conviction is 28 U.S.C. § 2254, which states in part:

An application for a writ of habeas corpus on behalf of a person in custody pursuant

to the judgment of a State court shall not be granted with respect to any claim that

was adjudicated on the merits in State court proceedings unless the adjudication of *

the claim—

(1)  resulted in a decision - that was contrary to, or involved an

unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United Statcs; or
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(2)  resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.
28 U.S.C. § 2254(d). Thg Court not;:d that “[b]y its terms § 2254(d) bars relitigation of any claim
‘adjudicated on the merits’ in state court, subject only to the exceptions in §§ 2254(&)( 1)and (d)(2).”
Harrington, 562 U.S. at 98.

One of the issues Harrington resolved was “whether § 2254(d) applies when a state court’s '
order is unaccompanied by an opinion explaining the reasons relief has been denied.” Id. Following
all of the Courts of Appeals’ decisions on this question, Harrington concluded that the deference due
a state court decision under § 2554(d) “does not require that there be an opinion from the state éourt
explair.ling the state court’s reasoning.” /d. (citations omitted). The Court noted that it haa
previbusly concluded that “a state court need not cite nor even be aware of our cases under
§ 2254(d).” Id. (citing Early v. Packer, 537 U.S. 3, 8 (2002) (per curiam)). When there is no
explanation with a state court decision, the habeas petitioner’s burden is to show there was “no
reasonable basis for the state court to deny relief.” /d And even when a state court fails to state
which of the elements in a multi-part claim it found insufficient, deferenc_e is still due to that
decision, because “§ 2254(d) applies when a ‘claim,” not a component of one, has been adjudicated.”
. , _

As Harrington noted, § 2254(d) permits the granting of federal habeas relief in only three
circumstances: (1) when the earlier stafe court’s decision “was contrary to” federal law then clearly
established in the holdings of the Supreme Court; (2) when the earlier decision “involved an

unreasonable application of” such law; or (3) when the decision “was based on an unreasonable

determination of the facts” in light of the record before the state court. Jd. at 100 (citing 28 U.S.C.
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§ 2254(d); Williams v. Taylor, 529 U.S. 362, 412 (2000)). The “contrary to” requirement “refers to
the holdings, as opposed to the dicta, of . . . [the Supreme Court’s] decisions as of the time of the
relevant state-court decision.” Dowthitt v. Johnson, 230 F.3d 733, 740 (5th Cir. 2000) (quotation
and citation omitted).

Under the “contrary to” clausé, a federal habeas court may grant the writ if the state

* court arrives at a conclusion opposite to that reached’by . . . [the Supreme Court] on

a question of law or if the state court decidés a case differently than . . . [the Supreme

Court] has on a set of materially indistinguishable facts.
Id. at 740-41 (quotation and citation omitted). Under the “unrcasonable application” clause of
§ 2254(d)(1), a federal court may grant the writ “if the state court identifies the correct governing
legal principle from . . . [the Supreme Court’s] decisions but unrcasonably applies that principle to
the facts of the prisoner’s case.” Id. at 741 (quotation and citation omittéd). The provisions of
§ 2254(d)(2), which allow the granting of federal habeas relief when the state court made an

“unreasonable determination of the facts,” are limited by the terms of the next section of the statute,

§ 2254(e). That section states that a federal court must presume state court fact determinations to_

be correct, though a petitioner can rebut that presumption by clear and convincing evidence. See 28
US.C.§ 2254(e)(f). But absent such a showing, the federal court must give deference to the state
ourt’s fact ﬁnding.s.. 1d. |
1.  Parole Revocation (Claim 1)
In his first claim, Petitioner contends He was not permitted to present evidence at his parole
revocation hearing, on September 10,2015, in violation of due process. The BPP alleged Petitioner
had violated the conditions of his‘,v parole _ bS/ failing to wear his patrol bracelet and submit to

electronic monitoring.v Petitioner argued he only removed the monitoring device wheﬁ “his leg

PLEASE REFER STURR BY WISTVERSTTY 0F TEXRS
SoWool 6F LAW SUAMTITED PRAEUTDUSLY FOR HOW
HARATS CounTy?, T LOODUCT PROCEEDINGS oA
WATTS 6 LAGERS tyafus I .

o
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swelled-up to [the] point where he was suffering excruciating pain exasperated by the monitor.
When his foot became numb petitioner feared the monitor was about to cause irreparable injury.”
Petitioner alleges at his revocation hearing he was not permitted to obtain a copy of or offer into
evidence a “UTMB medical document” showing he “had been medically treated for swelling of his
legs prior to his release” to parole. According to Petitioner, it took him from August 2015 to
February 28, 2016, to obtain a copy of the document on his own. The document is a Correctional
Managed Care Clinic Note that states on July 30, 2015, Petitioner was expetiencing edema in his
lower extremities. (DE 12-3 at 17).

In Morrissey v. Brewer, 408 U.S. 471 (1972), the Supreme Court fully discussed the rights
that must be afforded a parolee in conjunction with parole revocation proceedings. The Supreme
Court made the following introductery comments in listing the rights that must be afforded to the
parolee:

We begin with the proposition that the revocation of parole is not part of a criminal

prosecution and thus the full panoply of rights due a defendant in such a proceeding

does not apply to parole revocations[.] Parole arises after the end of the criminal

prosecution, including imposition of sentence. Supervision is not directly by the court

but by an administrative agency, which is sometimes an arm of the court and

sometimes of the executive. Revocation deprives an individual, not of absolute

liberty to which every citizen is entitled, but only of the conditional liberty properly

dependent on observance of special parole restrictions.

Id. at480. The Supreme Court held a parolee is entitled to a preliminary and final revocation hearing
and the revocation procedures must provide the following:

1. written notice of the alleged parole violations;

2. disclosure of the evidence against him;

3. an opportunity to be heard personally and to present evidence;

Parole revorahion heativns B1E quast judictdl...dhe p-oris
{Eb(‘;’t d,e‘\'e&_l“nn).@{fl)ﬁ‘j BA)&XL\,BT ;%‘ L5 P\‘OSBC\A‘I’OP wiXhe %B C},BQLSLG'Q
baiog legally enfosced { Tk 15 ax @&uwmargmﬁef eolor af=stake
pawders. Bodn p.os are co-utorkess, F d
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4. the right to confront and cross-examine adverse witnesses, unless the hearing officer finds
good cause for not allowing confrontation;

5. a hearing before a neutral and detached body, and

6. a written statement by the factfinders describing the evidence reviewed and the reasons
for revoking parole. ' '

Id. at 489. See also Meza v. Livingston, 607 F.3d 392, 404 (5th Cir. 2010); Williams v. Johnson, 171
F.3d 300, 304 (5th Cir. 1999).

The Supreme Court emphasized the final revocétion hearing should not be equated to a
criminal prosecution. Morrissey, 408 U.S. at 489. Moreover, the inquiry is narrow and should be
flexible enough to consider evidence of letters, affidavits and ofher materials that would not be
admissiblé in an adversarial criminal trial. Id. The right of confrontaiion and cross examination
afforded a defendant at revocation hearings is qualified, and can be limited for good caﬁse. 1d.

Petitioner testified before the panel and offered two written statements into evidence. When
Petitioner began cursing at parole officers during the hearing and was advised such language would
not be télerated, he stated he was done and was leaving. The hearing officer advised Petitioﬁer, that
by leaving, he w;)uld be giving up his right to be heard. Petitioner was escorted from the hearing
booth by" jail staff.

Petitioner’s parole revocation hearing began on August 28,2015. However, when Petitioner

Cre
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requested at the hearing that his medical documents be presented, his hearing was continued for two
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weeks. On September 10, 2015, Parole Officer Dekesha Lovelace testified she sent an email to

Parole Officer Asante at the ISF requesting Petitioner’ medical records but did not receive a
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response. Lovelace testified she then checked OIMS Imaging to search for Petitioner’s ISK records

and found an ISF/SAFP Medical Screening Form completed on May 27, 2015. According to the
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form, Petitioner refused to be interviewed, and ISF staff completed it based on information inhis file
. ' e )
and TDCJ records. The form did not list fluid retention or swelling as concerns. c(:c
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Petitioner raised his claim in his state applications for habeas corpus relief. The state trial

-1 253

court found Petitioner “fails to show that his supervised release was improperly revoked or that he
was denied due process in the revocation proceeding” and “[i]n all things, the applicant fails to show

that his due process rights have been violated or that he is improperly confined.” (DE 12-9 at 88)

N o 1S
‘(Q??;W’% ~E ol

and (DE 12-17 at 130). The Texas Court of Criminal Appeals denied Petitioner’s applications

S R

YL - E 1590

without written order on the findings of the trial court without a hearing. (DE 12-1) and (DE 12-10).

'amgmvd shatbe.ba ™ %

Although Petitioner did not have the July 30, 2015 clinic note at the time of his hearing, he
testified about the swelling in his feet. As noted by the hearing officer, Petitioner explained:

[H]e removed his monitor because it was affecting his physical health. He was
having issues with fluid retention which caused his ankles to swell. His feet were
going numb, and he cut the monitor off himself. When asked why he did not go to
‘the hospital for this issue, offender replied that it made no sense to go and sit at a
hospital for 14-18 hours just to get the monitor taken off. Offender stated that he is
not refusing the monitor; however, he will cut it off again if his ankles start to swell.
T 6EF B0 GRETMOUND fus FROM DALLRS -+0- 110USTON
(DE 11-1 at 9). LEFT QUILDRELS, TX S:008M ARRTVED TN 1HoLSTON 12; 00 MIDNIGHT
STILL GETSG m@bttﬂ%%%ﬂﬁ? T (5 YRS oL,
Petitioner has failed to demonstrate the state court’s disposition of this claim constituted a

decision that was contrary to, or involved an unreasonable application of, clearly established federal
law as determined by the Supreme Court of the United States, or resulted in a decision that was
based on an unreasonable determination of the facts in light of the evidence presented. See 28

U.S.C.A. § 2254(d). Petitioner was provided all the process he was due.

NUE O LACK oF EUTRENTTARY HEARIDES
FACTS VAVE BEEN UDEVELDOPE D AS TO THE TRUTH 5
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2. ©  Denial of Street Time (Claims 2 and 3)

Petitioner challenges the denial of street-time credit. Petitioner raised this claim in his state
application for habeas corpus relief. The state habeas court issued detailed findings of fact and
conclusions of law. Specifically, the court found Petitioner is not eligible for street-time credit
because he has a prior robbery conviction, prohibiting such credit. (DE 12-17 at'128). The court
~ concluded TDCJ properly penalizéd Petitioner by the forfeiture of éll calendar time credits earned

while on supervised release prior to the revocation of his parole, because Petitioner was not eligible

Tey3s paple 5§3L:J~¥em was a»shhﬁmug% ﬁ% .

for the credit. (DE 12-17 at 130).T8g, Const. AREUEL). Once oraitd hme ser
gesved) eonstdushodallse |

The law in this Circuit firmly establishes that time spent on parole or mandatory supervision
does not operate to reduce the sentence of a parole or mandatory supervision violator returned o
prison. The courts have consistently held by violating parole or mandatory supervision a prisoner
forfeits all credit of good conduct time accumulated prior to release and all credit for time on parole
or mandatory supervision before the violation. See Cortinas v. United States Parole Comm'n, 938
F.2d 43 (5th Cir. 1991); Munguia v. United States Parole Comm’n, 871 F.2d 517, 521 (5th Cir.),

“cert. denied, 493 U.S. 856 (1989); United States v. Newton, 698 F.2d 770, 772 (5th Cir. 1983);

Starnes v. Cornétt, 464 F.2% 524 (5th Cir.), cert. denied, 409 U.S. 987 (1972); Bettsv. Beto, 424 T .2d
' Cél\)liqut TO! i} q

1 . \ \ MAR, Y 5. 3L (D0 S CE T

299(1970).  PORTLEY Y GROSS ‘\“ tes ;is oo eered by yudge

Usontener Caomot be et 9
Thus, Petitioner has no federal constitutional right to reduction of his sentence for time spent
onparole or mandatory supervision. Additionally, the Court notes parole and mandatory supervision
conditions are not additional to, but rather part of, the original sentence. See Coronado v. United

States Board of Parole, 540 F.2d 2i6, 218 (5th Cir. 1976); Sturgis v. United States, 419 F.2d 390

(5th Cir. 1969). Petitioner violated the terms of his supervision, and as a result, lost any credit for
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the time he spent on parole. He is not bcmg forced to serve more than his 20-year sentence, his

“sentence has not been extended, and he has not been subjected to double jeopardy.
Petitioner is also not entitled to his street-time credit based on Texas law governing patrolc.

The Texas parole statute in effect at the time the controlling offense was committed (December 15,

NCT SO ..MM o re)\)obe,émvs--»mst%ch%‘d

1999) provides in relevant part:

If a parole panel revokes the person’s parole, the panel may require the person to
serve the remaining portion of the person’s sentence in the institutional division.
The remaining portion of the person’s sentence is computed without credit for the
time from the date of the person’s,release to the date of revocation.
b LONGER APPATCARLY
TEX. GOV’T CODE ANN. § 508.156(¢) (West 1998). Accordingly, Petitioner was never entitled to

receive a reduction of his sentence for the time he spent on parole.
Finally, even under the Texas statute addressing street-time credit in effect in 2015, at the
time of Petitioner’s revocation, Petitioner is not entitled to credit. That statute reads in pertinent part:

(c) If the parole, mandatory supervision, or conditional pardon of a person other
than a person described by Section 508.149(a) is revoked, the person may be
required to serve the remaining portion of the sentence on which the person
was released. For a person who on the date of issuance of a warrant or -
summons initiating the revocation process is subject to a sentence the
remaining portion of which is greater than the amount of time from the date
of the person’s release to the date of issuance of the warrant or summons, the
remaining portion is to be served without credit for the time from the date of
the person’s release to the date of revocation. For a person who on the date
of issuance of the warrant or summons is subject to a sentence the remaining
portion of which is less than the amount of time from the date of the person’s
release to the date of issuance of the warrant or summons, the remaining
portion is to be served without credit for an amount to time equal to the
remaining portion of the sentence on the date of issuance of the warrant or
citation.

Thus dpes aot Eﬁola o M\A)Jrocﬁ opzpf/\sﬁ o
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TEX. GOV*T CODE ANN. § 508.283 (West 2014). Therefore, before an inmate can be entitled to

. . . . . ¢ .
restoration of street-time credit, he must not be serving a sentence for, and must not previously have

) | Evacded ACTS 1G85, 1%
been convicted of, ‘a crime described in section 508.149(a) of the Texas Ggyernment Code.

Leé, th. 26331 o opertte prospechaely ch. 23 83(E)(H) <4t Sept. |, 196

P AMEND U8 (oS

PUT TA JSDPARDR

The Texas Court of Criminal Appeals has held “[e]ligibility under § 508.283(c) for credit 72§ T
prn)
against sentence for time spent on early release is determined by the law in effect on the date the %‘D%?{,
) £
. . . . . <
gileasee’s parole or mandatory supervision was revoked, including the version of § 508.149(a) in % » é
effect on the date of revocation,” rather than on the date of the releasee’s original offense. Ex parte a% ,’:
' | | =W
Hernandez, 275 S.W.3d 895, 897 (Tex. Crim. App. 2009); see also Ex parte Johnson, 273 S.W.3d 5SS E—;’
| PR E
340, 342-43 (Tex. Crim. App. 2008) (whether a person, whose mandatory supervision is revoked, & ‘E; N
‘nbo
| B FIN
is entitled by statute to time credit, against the prison sentence upon revocation of mandatory /}D,?\/\
o ) I =C
supervision, for time spent on release pursuant to mandatory supervision, depends, in part, on his
status on the date of revocation, i.e., whether at such time he is serving a sentence for or has been 3‘3@ .
<
previously convicted of an offense which makes him ineligible for mandatory supervision). ﬁa N
mAarRtR LU 5 o<
&——— Detitioner had previously been convicted of robbery, one of the offenses listed in -y & %’ W
: o A
section 508.149(a) of the Texas Government Code. See TEX. Gov’T CODE § 508.149(a)(11). Cfé _&?%
(=4
Because at the time of his parole revocation, Petitioner was a person described in § 508.149(a), he §§ é"
was not entitled to street-time credit on his sentence for time spent on parole prior to revocation. ™ :% é
Having independently reviewed the entire state court record, this Court finds nothing g «é
‘ A
unreasonable in the state court’s application of clearly established federal law or in the state court’s g

determination of facts in light of the evidence. Accordingly, Petitioner’s claim does not warrant

toderal habeas relicf. "'SAUTOG CLALSE™ AeTS 1945 Hdh heg.,
¢ 263 33 (B) IS NEVER MENTIONED
WHITW PROHTBTTS RETAdSPELTLVE
APPRTCATION TO 1491, LYEAVER Y GRAHAM
d50 W.5. 24, 1110] S.¢4£.960081), LY~CE
MATTS, 519 1.5.423, 117 5.Ct 8919
WO STATE SHALL PASS AOY L POST FACTD LALY
ART.A 3% cl.3} ART IS . cll WS, CodsT
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3. Sex-Offender Registration and Classification (Claims 4 and S)

Finally, Petitioner contends the State improperly required him to register as a sex offender

Aondition of his release to parole on January 19, 2010. Specifically, Petitioner asserts the BPP

.Com. Code (e,

yAY O1  did not have jurisdiction to impose such a condition and he is ineligible for registration under state
2 Wdeee wahitch T CHALLENGED dhe uotahsa)
A R Vs 15 e < Al
Qé& S TSN 3@11&5,2&0&@012 Was \Mmposed. Aug 6, 2015 certo
< L .
&g‘ Respondent asserts Petitioner’s claims are time-barred and additionally argues Petitioner’s
T claims are not cognizable in an application for habeas corpus relief.
N a Federal law establishes a one-year statute of limitations for state inmates seeking federal
ey ,
“’g § habeas corpus relief. See 28 U.S.C. § 2244(d). That section provides, in relevant part:
< ‘
-~
13 £ (d)(1) A 1-year period of limitation shall apply to an application for a writ of habeas Ho & —
é‘gj‘ corpus by a person‘l in custodfsgursugm‘ to the judgment of a State court. The = S ' 3 %\
- limitation period shall run from the latest of-- g § g ®
(A) the date on which the judgment became final by the conclusion of direct & & T =
review or the expiration of the time for seeking such review; "e_\. iz\ >
o 52 (B) the date on which the impediment to filing an application crcated by State £ — a’,}
< ! \3 action in violation of the Constitution or laws of the United States is 8? 10 I
% %) M% 2 removed, if the applicant was prevented from filing by such State action; ?@1 n
“% WR>I= (C) the date on which the constitutional right asserted was initially recognized @ é __(5 T
E} g E P by the Supreme Court, if the right has been newly recognized by the Supreme 3&) o
R 3 Court and made retroactively applicable to cases on collateral review; or "é /8
E QE@ A 2 (D) the date on which the factual predicate of the claim or claims presented =2 008 X
QK ﬁg could have been discovered through the exercise of due diligence. &’7‘ gz, 2
V. . - g
= : C -~
éz § % 92‘\\’ (2) The time during which a properly filed application for State post-conviction or :Dl" g g
t:r:{;?_')J tj 3 {;l;) other collateral review with respect to the pertinent judgment or claim is pending (/ C ‘i
= b2 % g 3‘2 shall not be counted toward any period of limitation under this subsection. . 20&5_0)
o509 E‘ ‘ :
V)QAKQ&C, " . , ) . L . hen h lcased )
\H g_t & 8 E © Petitioner could have ‘dlscovered the factual predicate of his claims when he was relcased on (.?% 7
parole on January 19, 2010. Therefore, Petitioner had until January 19, 2011, to timely file his g

| bté%ﬂ(‘:’% Qouﬂr"tér\mes” pe\L\Q\o«Ss Qled, Qfmi 17 2010 3

November 22, 2.010 wo drial court: Bodh has neverbeen resolutd
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habeas corpus application. Petitioner did not execute his application until March 2, 2017, more than
six years after the expiration of the limitations period.’

Petitioner has alleged no facts showing any equitable basis exists for excusing his failure o,

timely ﬁl_e his federal habeas corpus application. See Pace v. DiGuglielmo, 544 U.S. 408, 418

(2005) (“a litigant seeking equitable tolling bears the burden of establishing two elements: (1) that
he has been pursuing his rights diligently, and (2) that some extraordinary circumstance stood in his
way.”). In addition, the record does not reflect that any unconstitutional state action impeded
Petitioner from filing for federal habeas corpus relief prior to the end of the limitations period.
Furthermore, Petitioner has not shown that he did not know the factual predicate of his claims
carlier. Finally, the claims do not concern a constitutional right recognized b); the Supreme Court
within the last year and made retroactive to cases on collateral review.

CONCLUSION

Petitioner has failed to establish the state court’s rejection of his first three claims on the

merits during his state habeas cvorpus proceedings was either (1) contrary to, or involved an .

unreasonable application of, clearly established federal law, as determined by the Supreme Courtof
the United States, or (2) based on an unreasonable determination of the facts in light of the evidence

presented in the petitioner’s state habeas corpus proceedings. Petitioner’s application with respect

! The Court does not construes Petitioner’s claims as brought under 42 U.S.C. § 1983. Even

_if Petitioner had raised these claims in a civil rights complaint pursuant to 42 U.S.C. § 1983, his
claims would be time-barred. Morcover, Petitioner already unsuccessfully pursued his sex offender
registration claims through the civil rights process. See Gardner v. City of Houston, No. H-12-1612,

J
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to his last two claims is time-barred. As a result, Petitioner’s federail habeag corpus application does
not warrant federal habéas corpus relief.

It is‘ therefore ORDERED that Petitioner’s Application for Habeas Corpus Relief under 28
U.S.C. §2254 (DE 1) is DENIED IN PART AND DISMISSED WITH PREJUDICE IN PART
AS TIME-BARRED.

It is further ORDERED that a certificate of appealability is DENIED, as Petitioner failed
to make “a substantial showing Qf the denial of a federal right” and cannot make a substantial
showing that this Court’s procedural rulings are incorrect as required by FED. R. APP. P. 22 for a
certificate of appealability. See Slack v. McDaniel, 529 U.S. 473, 483-84 (2000). .

SIGNED this /&2 f' day of October 2017. |

SAM SPARKS '
UNITED STATES DISTRICT JUDGE
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