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JURISDICT'IONA‘L STATEMENT
Th1s courf has Jurlsdlctlon to grant and 1ssue thlS petition for

rehearlng pu"suant to Artlcle IIT of the Unlted States ‘Constitution,

28 U.S.C, 1651 anﬁ ‘Rule 44

iii



CERTIFICATE OF GOOD FAITH

I hereby certify that this petition for rehearing is preseéented.

in good faith and not for delay‘and is restridted-to the grounds
limited to intervening circumstances of-substantial or contfolling
effect or .to other substantial grounds not previously presented

and adjudicated.



STATEMENT OF CASE

‘The right to have redress in courts incorporates the right to
betition "in forma pauperis" as an indigent person. Applying the
"three strike rule' regarding state petltloners being granted "in
forma pauperis' status would foreclose a state petltLoner s access
to the'federal courts as would v1olate-the'F1rst and Fourteenth
Amendments. For examnle, if a state circuit court, court of appeals,
'and supreme court grants petitioner the right to proceed in forma
pauperis . the three strlke rule would end all access to have a state
action rev1ewed by ‘a federal court, even 1f a federal questlon of
law was necessary to de01de a case. or controversy in dlspute, in
such case would be repugnant to the Constltutlon and laws of the
United States. |

Case in p01nt, the Supreme Court declared that "The right to.
access to courts for redress of wrongs is an aspect of the First
Amendment rlght to petltlon...the petltlon clause protects. the
rlght of 1nd1v1duals to appeal to courts...for resolutlon of legal

-

dlspures." See Borough of Duryea v. Guarnlerl, 564 U.S. 131° (2010)

'



ARGUMENT

As a matter of law it muet be first noted that a writ of
mandamus to this Supreme Court of the United States does not ask
the Court ﬁo adjudicate the merits of a pleading but rather ask
the Court to exercise within its supervisory capacity over lower
courts when called forﬁ In the case Dickerson v. United States the
Court made clear that 'the Supreme Court of the United States has
supervisory authority over the federal courts. See Dickerson, 530
U.S. 428, 437 (2000). ’

As 1is here the court dec1d1ng to deny in forma pauperis the
basis for which the petition for.wrlt of mandamus was dlsmlssed.
without cause is contrary to and would be .in violation of the
Constitution and the laws of the United States. fA violation is
not simply an act or conduct, it'isvan act or eonduct that is
contrary to law.' See Richardson v. United States, 526 U.Sf'813;
818 (1999) | ’

GROUND ONE '

Section 28 U.S.C. 1915(g) states 'in no event shall a prisoner
bring a civil actioﬁ or appeal -a judgment in a civil action or
brOCeeding under this section if the prisoner has on three or more
occasions, while detained in any facility brought an action or
appeal in a court of the United States that Qas dismissed on the
grounds that it is frivolous, malicious, or fails to state a claim
upon which relief may be granted."

Case in‘point it is settled law as announced'in-the»qese of
Duke v. Turner, 204 U}S,’623 631 (1907) that "a proceeding in
mandamus is not a e1v11 actlon,f therefore making the requlrements

under sectlon 28 U.S. C 1915(g) 1noperable in this instance. To



another point, the Courts below which granted in forma pauperis
did not give an opinion and does not give rise or cause to draw
inference on thé‘gnouﬁds of frivolousness ot malicioﬁsness and
should not be misconstrued otherwise if not stated in their
conclusions therefore it cannot be considered as a fstrike"
against petitioner .as a matter of law. Thé Supremé Courﬁ further
announced thét’"ln-1892, Cbngress enacted the informa pauperis
(IFP) statute, now codified ét-28 U.S.C. 1915 to ensure that indigent -
litiganté have meaningful éccess to the federal courts. See Bruce
v Samuels, 136 S. Ct. 627, 630 (2016); "that statute is intended
to guarantee that no citizen shall be déniéd an opportunity to
commence, prosecute, or defend an action, civil or criminal in any.
Court of the United States solely because his poverty‘makes it
impossible for him to pay or secure the cost. See Adkins v Dupont
de Nemours & Co., 335 U.S. 331, 342 (1948).

The Court's conclusion reveals no plausible. explanation or
leg@l°reasoning for its decision. In the ordinary course of legal
pr06¢edings it is the duty of thélcqurﬁ to explain its decision
in order to bind the parties subject to be reviewed by a higher
courts. Merely claiming that frivolousness or maliciousness exits
in itself is not enough it must be a primd facié showing on the

record spoken of to a legal Certainty which is nct the case here.
LN ) :
Finally, it was made clear that "mandamus is a remedy to compel

any pérsbn, corporation, public functionary, or tribunal to perform
a duty required by law,‘Where the duty sought to be'enforced is
. clear and indisputéble, and the parfy:seeking relief has no other
legal remedy." See Riggs v. Johnsdn, 173 U.S. 166, 193 H1867);
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GI-KOUNDVTW'O :

‘The court rejected granting bin forma pauperis' on a petition
for writ of mandamus citing.Rule 39;8, frivolous Or'maliciOUS»grounds
for reachiné'its dediéion, however, did not state'any content found_-
to he'supportive for‘itSndecision See Rule 39.8.

Flrst, on the ground that the wr1t of mandamus is frivolous
falls because ‘the’ facts ‘averred 1n the petltlon are fully supported
on the face of the record and documentary ev1dence appended to which
the law is to be applled to as briefed. There is no evidence. that ‘
the writ of mandamus f11ed contalned any textual or wrltten language
rising te the level: of frlvolousness. "The frlvolousness standard
author1z1ng sua sponte dlsmlssal of an Min forma\pauperls complalnt""
ionly 1f the petitioner cannot make any ratlonal argument in 1aw or -
fact whlch would entitle him or her to relief." See;Ne;tzke V. Wllllams:;
490 U.S. 319, 323 (1989). | | |

| As to the-first p01nt the frlvolous 'standard has not been met d
‘and petltloner should be allowed to proceed "in forma pauperis" status
as a; matter of law. ' o _ -

Second on- the ground that the writ of mandamus’ contalned w1th1n
malﬂclous materlal fails because the writ .is. based on const1tut10na1
grounds which- constltutes a deprlvatlon of a- legal right. The" court
p01nts to no part of the wr1t of mandamus f11ed 1n suPport of its. |
' contentions made warranting dlsmlssal. L y

|  CONCLUSION -
It~is”therefore_approbriate for this‘court;to grant "in forma

pauperis' status.and issue mandamus in the interest of justice.
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