No:

IN THE
SUPREME COURT OF THE UNITED STATES

KURT ZAMOR,
Petitioner,
V.
UNITED STATES OF AMERICA,
Respondent.
APPLICATION FOR ENLARGEMENT OF TIME FOR FILING OF
A WRIT OF CERTIORARI
COMES NOW, the Petitioner, Kurt Zamor, by and through his undersigned counsel,
pursuant to Rule 13(5), and respectfully requests, based upon good cause, that the Court extend
the time to file a Petition for Writ of Certiorari for a period of 60 days, and as grounds and in
support thereof states as follows:
1. The Petitioner, Kurt Zamor, was convicted of delivery of firearms to a common carrier
for shipment in foreign commerce contrary to Title 18 U.S.C. Sections 554 and 922(e) and
sentenced to 60 months incarceration.
2. The Petitioner, Kurt Zamor, filed an appeal to the 11 Circuit Court of Appeal with the
following issues:
L WHETHER THE EVIDENCE WAS SUFFICIENT TO ESTABLISH
KURT ZAMOR KNOWINGLY AND WILLFULLY DELIVERED FIREARMS

AND AMMUNITION TO A COMMON CARRIER?



IL. WHETHER, IN LIGHT OF EXHIBITS 104, 105 AND 142, THE EVIDENCE
WAS SUFFICIENT TO SUPPORT ELEMENTS 1, 3, AND 4 OF THE
OFFENSE CHARGED IN COUNT I OF THE SUPERSEDING INDICTMENT?

II.  WHETHER THE DISTRICT COURT REVERSIBLY ERRED BY FAILING TO
GRANT KURT ZAMOR’S MOTIONS FOR JUDGMENT OF ACQUITTAL
PURSUANT TO RULE 29, FED.R.CRIM.P.?

IV. WHETHER THE DISTRICT COURT ERRED IN SENTENCING KURT
ZAMOR?

3. The basis for jurisdiction in this Court is a violation of the Petitioner’s constitutional

rights to due process of law, a meaningful adversarial process and to a fair trial.

4. The Judgment sought to be reviewed in this case is the unpublished Opinion issued by the

11* Circuit Court of Appeals in United States v. Zamor, Case No: 16-16731 on August 9, 2018,

a copy of which is attached hereto as Exhibit “A”.

5. The Petitioner’s Petition for Panel Rehearing filed on August 3, 2018 is likewise attached

hereto as Exhibit “B”. Said Petition was denied via the 11% Circuit’s Order entered on

November 8, 2018.

6. Extension of time is justified in this case based upon:

a) A backlog of appellate and trial matters;

b) Court appointed counsel is working continuously and diligently on the drafting and filing
of the Appellant’s Initial Brief at the Florida Supreme Court in State v. James Herard,
Case No: SC15-391 wherein James Herard has been sentenced to death; and

¢) Preparation for oral argument before the 11% Circuit Court of Appeals in United States v.

Delva, Case No: 16-12947.



7. Pursuant to Rule 13, Supreme Court Rules, this Application is based upon extraordinary
circumstances warranting the requested relief,

8. This extension of time is based upon unforeseen circumstances and good cause.

9. No prejudice shall enure to any party as the Defendant is presently in custody.

10.  Itis respectfully requested that the time for the filing of the Petition for Writ of Certiorari
be enlarged for a period of 60 days.

WHEREFORE, based upon the foregoing grounds and authority, the Petitioner, Kurt
Zamor, respectfully request this Honorable Court enter an Order enlarging the time in which he
may file his Petition for Writ of Certiorari up to and including 60 days from the date the relief is
entered.

I hereby certify that on February i, 2019 I electronically filed the foregoing
document with the Clerk of the Court using CM/ECF. I also certify that the foregoing document
is being served this day on all counsel of record via transmission of Notices of Electronic F iling
generated by CM/ECF and via U.S. Mail to the Solicitor General, Room 5614, Department of
Justice, 10th Street & Constitution Avenue, N.W., Washington, D.C. 20530.

Respectfully submitted,

LAW OFFICES OF RICHARD ROSENBAUM
Primary Email: Richard@RLRosenbaum.com
Secondary Email: Pleadings@RLRosenbaum.com

S/RICHARD L. ROSENBAUM
Richard L. Rosenbaum, Esq.

Fla. Bar No: 394688

315 SE 7% Street

Suite 300

Fort Lauderdale, FL 33301
Telephone (954) 522-7007
Facsimile (954) 522-7003
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[DO NOT PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 16-16731
Non-Argument Calendar

D.C. Docket No. 9:15-cr-80095-DTKH-1

UNITED STATES OF AMERICA,

Plaintiff - Appellee,
versus

KURT ZAMOR,

Defendant - Appellant.

Appeal from the United States District Court
for the Southern District of Florida

(August 9, 2018)
Before WILLIAM PRYOR, ANDERSON, and JULIE CARNES, Circuit Judges.

PER CURIAM:
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In 2014, Defendant Kurt Zamor attempted to ship a container from Florida
to Haiti containing firearms and ammunition without providing written notice to
the shipping company. Before the container left the country, federal agents
discovered its contents. Defendant was arrested and charged with violating 18
U.S.C. §§ 554(a), 922(e), and 924(a)(1)(D) by attempting to knowingly deliver a
container carrying firearms and ammunition to a common or contract carrier for
shipment to an unlicensed person without giving written notice to the carrier.
After a trial, a jury found Defendant guilty and the district court sentenced him to
60 months in prison. On appeal, Defendant challenges the admission of expert
testimony from one of the Government’s witnesses, the sufficiency of the
evidence, and his sentence. We conclude that the Government presented sufficient
evidence to convict Defendant and that the district court did not err in its other
rulings. Accordingly, we affirm.

I. BACKGROUND

A.  Factual Background

In April 2014, a gun store filed a multiple-sale report with the federal
government stating that Defendant had recently purchased two guns within a five-
day period. An agent with Homeland Security Investigations, part of the

Department of Homeland Security, forwarded that report to Customs and Border
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Protection (CBP). CBP identified a container ready to be shipped from the Port of
Palm Beach to Haiti that was listed in the name of Defendant’s father, Jean Zamor.
After investigating further, CBP discovered that Defendant had purchased the
container and decided to search it.

Searching through the 40-foot container, CBP agents found an SUV,
mattresses, furniture, tires, and a variety of other items. Towards the nose of the
container (the end farthest from the doors) the agents found a tool bag, a toolbox,
and a backpack, each containing guns or ammunition. The tool bag contained a
can full of ammunition of different calibers that had been mixed together. The tool
box was covered in plastic wrap and contained a variety of tools and, underneath
those tools, the lower parts of disassembled guns (e.g., the stock and grip) that had
been zip-tied together. The backpack, which was also wrapped in plastic, was
found inside an icemaker. The backpack contained the upper parts of disassembled
guns (e.g., the spring and the barrel) that had been zip-tied together and matched
the lower parts found in the toolbox. ‘By the end, agents had found seven
disassembled guns, one intact gun, and 561 rounds of ammunition. Further
research showed that, of the eight guns found, seven belonged to Defendant. No

guns or ammunition were listed on the contents list for the container.
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Defendant, a former Jacksonville police officer, was living in Haiti at the
time working for the United Nations. Agents told Defendant that there was a
problem with his container, and he returned to the United States in August 2014 to
resolve it. Upon being confronted about the guns and ammunition, Defendant
claimed that they had been kept in a storage locker he owned along with other
items he intended to ship to Haiti, but that the guns and ammunition were not
meant to be shipped. He asserted that his pregnant girlfriend was supposed to have
picked up the guns and ammunition and that he had hired movers to load the
storage locker into the container but that he was not present when the container
was being loaded. Defendant also admitted that he never followed up with his
girlfriend to make sure she had picked up the guns and ammunition.

B.  Procedural History

Defendant was arrested on May 27, 2015. Count I of the superseding
indictment charged Defendant with violating 18 U.S.C. §§ 2, 922(e), and
924(a)(1)(D) by knowingly and willfully delivering or causing to be delivered a
container with one or more firearms to a common or contract carrier for shipment
in interstate and foreign commerce to a person not licensed as a firearm importer,
manufacturer, dealer, or collector without providing written notice to the carrier.

Count II charged violation of 18 U.S.C. §§ 2 and 554(a) for fraudulently and
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knowingly attempting to export firearms and ammunition to Haiti in violation of
§ 922(e) and § 924(a)(1)(D). Defendant pled not guilty.

At trial, the Government presented testimony from a variety of witnesses.
Federal agents testified about their investigation and search of Defendant’s
container. Defendant’s father testified that Defendant owned the goods in the
container, had arranged the shipping, and was the one who wanted the container
shipped to Haiti; Defendant’s father simply put his name on the paperwork. An
eyewitness testified that Defendant was present while his storage locker was being
loaded into the container and that the locker was empty when the movers finished.
And a former Alcohol, Tobacco, Firearms and Explosives (ATF) agent testified
that Defendant’s guns and ammunition were worth significantly more in Haiti than
in the United States. Although Defendant did not testify, the jury heard a
recording of his initial interview with federal agents where he claimed to have been
unaware that the guns and ammunition had been moved into the container.

After the Government presented its case in chief, Defendant moved for a
judgment of acquittal on the basis that the Government had produced insufficient
evidence. The district court denied the motion. Defendant did not present any

witnesses in his defense, and, after resting, renewed his motion for a judgment of
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acquittal. The court again denied the motion. The jury returned a verdict of guilty
on both Counts I and II.

At sentencing, the Presentence Investigation Report (PSR) identified that
U.S.8.G. § 2K2.1 applied to Count I and U.S.S.G. § 2M5.2 applied to Count II.
Section 2M5.2(a)(1) set Defendant’s base offense level at 26. The PSR concluded
that the recommended guideline range was 63 to 78 months imprisonment. After
considering both the PSR and the factors identified in 18 U.S.C. § 3553(a), the
district court sentenced Defendant to 60 months for each count, with both
sentences to be served concurrently.

Defendant filed a timely appeal challenging the district court’s denial of his
motion for judgment of acquittal, the admission of the Government’s expert
testimony, and his sentence.

II. STANDARD OF REVIEW

“We review a district court’s denial of a motion for judgment of acquittal de
novo.” United States v. Seher, 562 F.3d 1344, 1364 (11th Cir. 2009). And when
that motion is based on sufficiency of the evidence, “we review the sufficiency of
the evidence de novo, drawing all reasonable inferences in the government’s
favor.” Id. (internal quotation marks omitted). We must affirm if “a reasonable

factfinder could find that the evidence established that the defendant was guilty
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beyond a reasonable doubt.” Id. When a defendant fails to articulate to the district
court the specific sufficiency-of the-evidence claim raised on appeal, we review
only for plain error. United States v. Baston, 818 F.3d 651, 664 (11th Cir. 2016);
United States v. Hunerlach, 197 F.3d 1059, 1068 (11th Cir. 1999). To be
reversible under plain-error review, the district court’s error must have affected
Defendant’s substantial rights and “must be one that is obvious and is clear under
current law.” United States v. Madden, 733 F.3d 1314, 1322 (11th Cir. 2013)
(internal quotation marks omitted).

We review a district court’s ruling “regarding the admissibility of expert
testimony and the reliability of an expert opinion” for abuse of discretion. United
States v. Frazier, 387 F.3d 1244, 12k58 (11th Cir. 2004) (en banc). We cannot
reverse “unless the ruling is manifestly erroneous.” /d. (internal quotation marks
omitted).

And “we review the reasonableness of a sentence for abuse of discretion
using a two-step process.” United States v. Cubero, 754 F.3d 888, 892 (11th Cir.
2014) (internal quotation marks omitted). First, we determine whether the district
court committed any “significant procedural error.” Id. Second, “we examine

whether the sentence is substantively reasonable under the totality of the

circumstances and in light of the [18 U.S.C.] § 3553(a) factors.” d.
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III. DISCUSSION

A.  The Government’s Expert Testimony

Defendant argues that the Government failed to comply with Federal Rule of
Criminal Procedure 16 by providing inadequate notice of former ATF agent
Stephen Barborini’s expected testimony and that Barborini’s testimony was
otherwise inadmissible. Although the Government provided notice of Barborini’s
testimony before trial, Defendant asserts that the notice violated Rule 16 because it
was untimely and inadequately explained what Barborini would testify to.
“Violations of Rule 16 will result in a reversal of a conviction only if such a
violation prejudices a defendant’s substantial rights.” United States v. Chastain,
198 F.3d 1338, 1348 (11th Cir. 1999) (internal quotation marks omitted). Thus,
“actual prejudice must be shown.” Id. Even assuming that the Government’s
notice was defective in some way, Defendant does not explain how the alleged
defects prejudiced his defense. In fact, Defendant was given notice before trial that
Barborini would be testifying about the value of firearms and ammunition in Haiti
based on his experience as an ATF agent. Defendant was able to cross-examine
Barborini and could have presented a rebuttal witness, had he chosen to do so. We
conclude that Defendant has not shown actual prejudice from the allegedly

defective notice. See id. (holding that there was no actual prejudice where a
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defendant was able to interview a witness during trial and had the opportunity to
find a rebuttal witness).

Defendant also contends that Barborini’s testimony was not relevant and that
Barborini was unqualified to testify to the value of the guns in Haiti because his
knowledge was stale and based on hearsay. At trial, Barborini testified that he had
been an agent with the ATF for over 25 years and that his knowledge regarding the
value of firearms and ammunition in Haiti was based on post-arrest interviews he
conducted with persons caught trafficking arms to Haiti. Although many of these
interviews had occurred years earlier, Barborini testified that he had more recent
conversations about the value of firearms and ammunition in 2014 and 2015 with a
person who runs a security company in Haiti. Based on this knowledge and
experience, Barborini testified that, in Haiti, Defendant’s guns were worth double
to quadruple the U.S. purchase price and the ammunition was worth more as well.
The district court ruled both that Barborini had established a sufficient basis for his
testimony and that it was relevant to showing Defendant’s potential motive for
shipping the guns and ammunition to Haiti.

As to Defendant’s argument that Barborini’s information should have been
more recent, that concern goes to the weight of Barborini’s testimony, not its

admissibility. As to the latter, an expert may rely on information from others if
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that is the type of evidence reasonably relied upon by experts in his particular field.
See United States v. Floyd, 281 F.3d 1346, 1349 (11th Cir. 2002). Finally, the
testimony as to the value of the guns and ammunition in Haiti was relevant as it
showed a potential motive for Defendant to attempt to ship these items to Haiti.
Thus, we cannot conclude that any of the district court’s rulings on these issues
WETe erroneous.

B.  Sufficiency of the Evidence

Defendant argues that the Government presented insufficient evidence to
convict him of violating 18 U.S.C. § 922(e).! To prove that Defendant violated
§ 922(e), the Government had to establish four elements: (1) that Defendant
knowingly and willfully delivered or caused to be delivered a package or container
containing firearms or ammunition to a common or contract carrier, (2) that the
package or container was intended for transportation in foreign commerce, (3) that
the package or container was intended to be transported to someone other than a

licensed importer, licensed manufacturer, licensed dealer, or licensed collector, and

' 18 U.S.C. § 922(e) states, in part:

It shall be unlawful for any person knowingly to deliver or cause to be delivered
fo any common or contract carrier for transportation or shipment in interstate or
foreign commerce, to persons other than licensed importers, licensed
manufacturers, licensed dealers, or licensed collectors, any package or other
container in which there is any firearm or ammunition without written notice to
the carrier that such firearm or ammunition is being transported or shipped.

10
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(4) that Defendant did not provide written notice to the carrier that firearms or
ammunition were being transported or shipped. 18 U.S.C. § 922(e). Defendant
argues on appeal that the Government provided insufficient evidence for elements
1,3, and 4.7

First, Defendant contends that the Government failed to prove element
1: that Defendant knowingly delivered the container carrying guns to a common or
contract carrier. Because the contents list for the container describes Monarch—
the company Defendant used to ship the container—as a “forwarding agent,”
Defendant argues that, Monarch was not acting as a common or contract carrier.
“Common carrier” and “contract carrier” are not defined in § 922, so Defendant
relies on 19 C.F.R. § 112.1, which defines “freight forwarder” separately from
common and contract carrier—demonstrating, according to Defendant, that a
forwarding agent is not a common or contract carrier. Specifically, § 112.1 defines
a “freight forwarder” as “one who engages in the business of dispatching
shipments on behalf of other persons . . . in foreign or domestic commerce . . . and
is authorized to operate as such by any agency of the United States.” That
regulation also defines a “common cartier” as a “carrier owning or operating a . . .

transportation line or route which undertakes to transport goods or merchandise for

2 Defendant concedes that the Government produced sufficient evidence for the second element.

11
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all of the general public who choose to employ him,” and a “contract carrier” as a
carrier that does the same but only “for a specific person or group of persons” as
authorized by the federal government. Id.

Because Defendant did not raise this particular issue before the district court,
we review only for plain error. See Baston, 818 F.3d at 664. “For a plain error to
have occurred, the error must be one that is obvious and is clear under current
law.” United States v. Dortch, 696 F.3d 1104, 1112 (11th Cir. 2012) (quoting
United States v. Carruth, 528 F.3d 845, 846 n.1 (11th Cir. 2008). “An error is not
obvious and clear when ‘[n]o Supreme Court decision squarely supports’ the
defendant’s argument, ‘other circuits . . . are split’ regarding the resolution of the
defendant’s argument, and ‘we have never resolved the issue.”” Id. (alteration in
original) (quoting United States v. Humphrey, 164 F.3d 585, 588 (11th Cir. 1999)).

The accuracy of Defendant’s contention is neither obvious nor clear.
Neither the contents list nor the definitions in 19 C.F.R. § 112.1 (assuming they are
even relevant to 18 U.S.C. § 922(e)) establishes that Monarch was not a common
or contract carrier. The contents list states that Monarch is only acting as a
forwarding agent “for export control and customs purposes”—not that Monarch is,
categorically, a freight forwarder to the exclusion of being a common or contract

carrier. Even if it did, our precedent dictates that “[w]hether a transportation

12
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agency is a common carrier depends not upon its corporate character or declared
purposes, but upon what it does.” Lone Star Steel Co. v. McGee, 380 F.2d 640,
648 (5th Cir. 1967) (quoting United States v. California, 297 U.S. 175, 181
(1936)).> And the Government presented sufficient evidence at trial for the jury to
conclude that, under any definition, Monarch was acting as a common or contract
carrier. Monarch’s employee, Kristine Teeters, testified that Monarch “contract[s]

4 Thus, we find no error, plain or

with people to . . . ship things to other countries.
otherwise.
Defendant also argues that the Government presented insufficient evidence

to prove that he “knowingly . . . deliver or cause to be delivered” the guns and

ammunition in the container because he was unaware that such items had been

* In Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981) (en banc), we adopted as
binding all Fifth Circuit precedent prior to October 1, 1981.

* Defendant also contends that the Government did not present sufficient evidence that he
delivered the container to a common or contract carrier because the contents list refers to
“Monarch Shipping Lines, Inc.” but the letter of intent for the shipment identifies “Monarch
Shipping Co. Ltd” as the shipping company. In other words, Defendant argues that the presence
of two different corporate entities precluded the jury from finding that one or the other was a
common or a contract carrier. This claim was not presented to the district court so we review
only for plain error, The Government need not have conclusively proven that only one of these
two corporate entities was the common carrier. See United States v. Starrett, 55 F.3d 1525, 1541
(11th Cir. 1995) (“[T]he evidence need not be inconsistent with every reasonable hypothesis
except guilt, and the jury is free to choose between or among the reasonable conclusions to be
drawn from the evidence presented at trial.” (internal quotation marks omitted)). Instead, the
Government merely needed to present enough evidence for a reasonable factfinder to conclude
that either was, and the Government accomplished that.

13
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placed in the container. See 18 U.S.C. § 922(e). Although Defendant labels his
argument as pertaining to element 4 and its requirement that written notice be
given to the common or contract carrier about the guns and ammunition, the
substance of his argument goes to element 1.’

This argument was properly presented to the district court, so we apply de
novo review. Nevertheless, the Government presented sufficient evidence that a
reasonable factfinder could conclude beyond a reasonable doubt that Defendant
knew the guns and ammunition were in the container to be delivered to Monarch.
Defendant’s father testified that, although he put his name on the shipping
paperwork, Defendant was the one who wanted the container shipped to Haiti, that
Defendant and Defendant’s friend filled out the shipping paperwork, that
Defendant owned the container, and that Defendant was the one who paid to have
it shipped. Defendant admitted to investigators that the guns in the container were
his. Customs officer Clayton Kimball testified that, when he and his team searched
the container, they found guns and ammunition stored in three separate locations:

a tool bag, a toolbox, and a backpack. Most of the guns had been taken apart, and

> To the extent Defendant does raise the issue that the Government presented insufficient
evidence that he failed to provide written notice to Monarch, that issue is abandoned because
Defendant failed to develop it. See United States v. Jernigan, 341 F.3d 1273, 1283 n.8 (11th Cir.
2003) (holding that a claim was abandoned where the defendant’s brief contained only “passing
references” to the claim).

14
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the guns in the toolbox had been concealed under the tools. The gun parts were
separated into upper (e.g., the spring and barrel) and lower parts (e.g., the stock
and grip), with the upper parts kept in the tool box and the lower parts stored in the
backpack. Officer Kimball further testified that the ammunition was loose, so
different calibers had been mixed together. Officer Kimball also observed that the
guns and ammunition had been stored in such a way that made them harder to
detect with x-ray technology, as they appeared to be loose pieces of metal instead
of guns. Defendant stated that he was familiar with that technology in his
interview with federal officers. Finally, Barborini testified that the guns were
significantly more valuable in Haiti than in the United States.

Defendant asserted at trial that he was unaware that the guns and
ammunition had been placed into the container because he was not present when
the container was being loaded and he understood that his girlfriend was to have
removed the guns and ammunition prior to the loading of the container. But
Zharellis Holmes testified that she was at Defendant’s storage locker when it was
being loaded into the container, and she observed that Defendant was also present,
that Defendant was “directing” those who were helping move items into it, and that

the locker was empty once the container had been loaded. Witness testimony also

15
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established that Defendant’s girlfriend was around five-months pregnant at the
time and that the toolbox alone weighed over 80 pounds.

Viewing these facts in the light most favorable to the Government, a
reasonable factfinder could conclude beyond a reasonable doubt that Defendant
knowingly and willfully placed the guns in the container to be shipped to Haiti.
The Government presented evidence from which the jury could conclude that
Defendant was involved in every aspect of attempting to ship the guns to Haiti—
from buying the guns and the container to completing the paperwork and loading
the guns and ammunition into the container—and that he had a motive to do so.

Finally, Defendant argues that the Government presented insufficient
evidence for the jury to conclude under element 3 that Marie Gilles—the woman
Defendant attempted to ship the container to—was not licensed as an importer,
manufacturer, dealer, or collector. Defendant contends that the Government had to
prove that she was not licensed in Haiti and that the Government failed to present
any evidence on this issue. Because Defendant raised this issue in the district court
in an untimely motion for a judgment of acquittal after trial, we review only for
plain error. United States v. Sperrazza, 804 F.3d 1113, 1119 (11th Cir. 2015) (“If

the motion was untimely, then the argument is forfeit, and we must review its

16
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denial by the district court only for plain error, not de novo.”); United States v.
Martinez, 83 F.3d 371, 376 n.5 (11th Cir. 1996) (same).

Defendant asserts that the “license[ ]” referred to in 18 U.S.C. § 922(e) is a
Firearms Convention Import Certificate defined in 15 C.F.R. § 748.12 and issued
by the government of Haiti. But Defendant cites no case, statute, or other authority
to support this. Thus, there can be no plain error as to this issue. In fact, current
law indicates that the license mentioned in § 922(e) is a federal firearms license.
See 18 U.S.C. § 921(a)}(9)«(11), (13) (defining “licensed importer,” “licensed
manufacturer,” “licensed dealer,” and “licensed collector” to mean persons
“licensed under the provisions of this chapter”); id. § 923(a)—~(b) (requiring any
persons importing, manufacturing, dealing, or collecting firearms to obtain a
license from the Attorney General); see also United States v. Focia, 869 F.3d 1269,
1279 (11th Cir. 2017) (affirming conviction under 18 U.S.C. § 922(a)(5)° because
a reasonable jury could have found that the defendant sold a firearm to a person
who “did not have a federal firearms license at the time of the purchase”); United
States v. Fries, 725 F.3d 1286, 1292-93 (11th Cir. 2013) (“The plain language of

§ 922(a)(5) clearly requires the government to prove, as an essential element of the

% In language similar to 18 U.S.C. § 922(e), § 922(a)(5) makes it unlawful for any person to
transfer a firearm to an out-of-state resident “other than a licensed importer, licensed
manufacturer, licensed dealer, or licensed collector.”

17



Case: 16-16731  Date Filed: 08/09/2018 Page: 18 of 20

offense, that neither the defendant nor the nonresident to whom the defendant
allegedly transferred the weapon possessed a[ ] [federal firearms license] at the
time of the transfer.”). And the Government presented evidence from Tina
Anderson, who handles federal licensing as part of her job for the ATF, that Ms.
Gilles was not federally licensed as an importer, manufacturer, dealer, or collector.
Because it is not “obvious and . . . clear under current law” that the Government
had to prove that Ms. Gilles lacked a Firearms Convention Import Certificate from
Haiti and the Government presented evidence showing Ms. Gilles lacked a federal
firearms license, we find no plain error. See Madden, 733 F.3d at 1322 (internal
quotation marks omitted).

Altogether, we conclude that the Government presented sufficient evidence
for a reasonable factfinder to conclude beyond a reasonable doubt that Defendant
violated 18 U.S.C. § 922(e) for Count I. Because the Government presented
sufficient evidence to convict Defendant of Count I, there was also sufficient
evidence for the jury to convict on Count II for willfully violating § 922(e).

C. Sentencing

Finally, Defendant contends that the district court erred when it sentenced
him to 60 months imprisonment—a sentence below the recommended guidelines

range of 63 to 78 months. First, Defendant argues that the appropriate guideline

18
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for Count II (violation of 18 U.S.C. § 554(a)) was U.S.S.G. § 2M5.2(a)(2), which
set a base offense level of 14, and that the district court erred in following
§ 2M5.2(a)(1), which set a higher base offense level of 26.” Defendant, however,
did not raise any objection to the district court applying § 2M5.2(a)(1) at
sentencing, so we review only for plain error. United States v. Barrington, 648
F.3d 1178, 1195 (11th Cir. 2011). And we find no such error.
Section 2M35.2(a)(2) does not apply because Defendant attempted to ship more
than two non-fully automatic small arms and more than 500 rounds of ammunition.
Second, Defendant argues that the district court’s sentence was substantively
unreasonable because the application notes for § 2M5.2 indicate that a court should
consider a downward departure where the conduct was not harmful to the foreign
policy or security interests of the United States. Yet the district court took into
consideration the factors in 18 U.S.C. § 3553(a) and varied downward from the
recommended guidelines range. We may only vacate a sentence if we “are left
with the definite and firm conviction that the district court committed a clear error
of judgment in weighing the § 3553(a) factors by arriving at a sentence that lies

outside the range of reasonable sentences dictated by the facts of the case,” United

7 USSG.§ 2M35.2(a)(2) is an exception to § 2M5.2(a)(1) that lowers the base level to 14 “if the
offense involved only (A) non-fully automatic small arms (rifles, handguns, or shotguns), and the
number of weapons did not exceed two, (B) ammunition for non-fully automatic small arms, and
the number of rounds did not exceed 500, or (C) both.”

19
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States v. Irey, 612 F.3d 1160, 1190 (11th Cir. 2010) (en banc) (internal quotation
marks omitted), and we find no reason to conclude that the district court made such

an error here.

AFFIRMED.

20
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PETITION FOR PANEL REHEARING

COMES NOW, the Appellant, Kurt Zamor, by and through his undersigned counsel,
pursuant to 11" Circuit Rule 40-3 and Rule 40, Fed.R.App.P., and respectfully requests this
Honorable Court grant a rehearing of the Judgment, Conviction and Sentence imposed, and as
grounds and in support thereof states as follows:

1. After a trial by jury, Kurt Zamor was found guilty of Kurt Zamor of violated Title 18 U.S.C.

Section 922(e) and Section 924(a)(1)(D) concerning illegal exportation of firearms from the United

States and was remanded into custody.

2. On appeal, four issues were raised as follows:

l. WHETHER THE EVIDENCE WAS SUFFICIENT TO ESTABLISH KURT ZAMOR
KNOWINGLY AND WILLFULLY DELIVERED FIREARMS AND AMMUNITION TO A
COMMON CARRIER?

Il. WHETHER, IN LIGHT OF EXHIBITS 104, 105 AND 142, THE EVIDENCE WAS
SUFFICIENT TO SUPPORT ELEMENTS 1, 3, AND 4 OF THE OFFENSE CHARGED IN
COUNT | OF THE SUPERSEDING INDICTMENT?

ll. WHETHER THE DISTRICT COURT REVERSIBLY ERRED BY FAILING TO GRANT
KURT ZAMOR’S MOTIONS FOR JUDGMENT OF ACQUITTAL PURSUANT TO RULE 29,
FED.R.CRIM.P.?

IV.  WHETHER THE DISTRICT COURT ERRED IN SENTENCING KURT ZAMOR?

3. On August 9, 2018, the Court issued a 20-page unpublished panel decision affirming the

conviction and sentence.

4, Respectfully, this Honorable Court overlooked or misapprehended essential facts and
failed to properly apply precedential authority concerning Kurt Zamor's claims of reversible

error presented herein.



Kurt Zamor maintains, as he asserted from the outset, that he is not guilty of the charged
offenses. He asserts herein that the Court reversibly erred by denying his appellate claims.
First, Kurt Zamor maintains that a rehearing is warranted as this appellate tribunal utilized
an incorrect standard of review in assessing Kurt Zamor's sufficiency of the evidence claim.
Clearly, claims of sufficiency of the evidence are reviewed de novo. United States v.
Seher, 562 F.3d 1344, 1364 (11% Cir. 2009). However, in this case, trial counsel
articulated to the District Court a sufficiency of the evidence claim, thus the error was
preserved should not be reviewed only for plain error under United States v. Baston, 818
F.3d 651, 664 (11% Cir. 2016). When the Court reviews this matter de novo, it is clear that
the evidence was insufficient to support the Government's claims as to Element 1 (delivery
to a common carrier) and Element 3 (import license) and Element 4. Nonetheless, even
under the Plain Error Standard, Kurt Zamor shouid prevail as the error was plain, was
clear, and obvious, and the errors affected Kurt Zamor’s substantial rights. United States v.
Madden, 733 F.3d 1314 (11" Cir. 2013). Specifically, he alleges that the Government
failed to establish the necessary elements of the offenses, and that even taking the
evidence in the light most favorable to the Government, the evidence was insufficient to
support Kurt Zamor’s convictiqns.

In It's Opinion affirming Kurt Zamor's conviction and sentence, the Court's ruling conflicts
with the United States Supreme Court decision in Northfolk Southern RY v. James N. Kirby
Pty. Ltd,, 543 U.S. 14, 125 S.Ct. 385 (2004). In Kirby, the Supreme Court made clear what
constitutes evidence of a contract for carriage and situations when a carrier has received
goods for transportation. Kirby clearly holds that a Bill of Lading records that a carrier has
received goods from the party who wishes to ship them. /d. The conflict occurs where the
Court states that an error is not obvious when no Supreme Court decision squarely

supports the defendant's argument. In this case, the Court misapprehended Exhibits 104

3



and 105 and therefore erred in finding the Exhibits sufficient to establish that Kurt Zamor
delivered or caused the delivery to a common carrier. Kurt Zamor contends that as there
was no Bill of Lading issued, and the Government did not ever address the lack of a Bill of
Lading in its Answer Brief or at the District Court level, this Element was not proven.
Further, the Court’s decision holds that the Government need not have conclusively proven
which one of two corporate entities was a common carrier at issue. Kurt Zamor maintains
that the Government needed to present sufficient evidence for a reasonable fact finder to
conclude that one of the two entities was indeed a common carrier. To the extent that
Court's holding at bar is to the contrary, the instant decision conflicts with /n Re: Winship,
397 U.S. 358, 364, 90 S.Ct. 1068 (1970), wherein the United States Supreme Court
explicitly held that the Due Process Clause protects an accused against conviction except
upon proof beyond a reasonable doubt of every fact necessary to constitute the crime with
which he is charged. In essence, the Government cannot produce mere scant evidence to
sustain a conviction, as the crimes charged herein required the Government to prove
delivery to a common carrier as an essential element necessary to the crime. The only
way to satisfy the element was for the Government to conclusively identify the common
carrier. As set forth in Kirby, a freight forwarder company arranges for and coordinates and
facilitates cargo transport, but does not itself transport cargo. Such a company or
individual was not designated herein, and was not proven by the Government beyond a
reasonable doubt, casting a shadow over the Government's proof below.

Further, the instant decision conflicts as to the issue of delivery, ignoring the absence of a
Bill of Lading. In Kawasaki Kisen Kaisha Ltd. v. Regal Benoit Corp., 561 U.S. 89, 130 S.Ct.
2433 (2010) the United States Supreme Court held that the carriage of goods under the
“Carriage of Goods by Sea Act” (hereinafter referred to as “COGSA") governs the terms of

the Bill of Lading issued by ocean carriers engaged in foreign trade. Pursuant to Title 46
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10.

11.

12.

U.8.C. Section 30701, the COSGA Act requires each carrier to issue to the cargo owner a
Bill that contains certain terms as set forth in Title 46 U.S.C. Section 30701, notes 3(3) and
4(8). In Kawasaki, the United States Supreme Court held that a Bill of Lading shall be
prima facia evidence of the receipt by the carrier of the good therein. That evidence was
absent at bar.

Further, the Court's holding as to whether the Government established that the
transportation agency was a common carrier depends not upon the company's corporate
character or the declared purpose, but upon what it actually does. Lonestar Steel Co. v.
MeGee, 380 F.2d 640, 648 (5™ Cir. 1967) [quoting United States v. California, 297 U.S.
175, 181 (1936)]. However, Lonestar conflicts with the recent 11 Circuit case in Essex
Ins. Co. v. Barret Moving and Storage, Inc., 885 F.3d 1292 (2018). In Essex, the Court
held that whether a company is a broker or a carrier is not determined by what the
company calls itself, but how it represents itself to the world and its relationship to the
shipper. In the case at bar, Monarch Shipping Lines, Inc.'s own document stated that by
signing this document the individual authorized Monarch to act as a forwarding agent on
your behalf for export control and Customs purposes. Also, Christine Teeters testified that
her company was not a common carrier and that she did not know what a common carrier
was. (DE 111-169-70). She testified that both Teeters and Monarch are shipping
businesses. (DE 111-164-65).

In Essex, the 11" Circuit stated “the key distinction between brokers/forwarders and
carriers is whether the party has accepted and legally bound themselves to transport
shipment, in which case it is considered a carrier.” [Id. at 1293. In this case, the
Government failed to sufficiently establish the common carrier.

Respectfully, the Court misconstrued the facts as to the distinction between

brokers/forwarders and carriers, and therefore erred in determining that the Government
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13.

14.

15.

presented sufficient evidence for the jury to conclude that under any definition, Monarch
was acting as a common carrier or contract carier, as the same conflicts with the holding in
United States v. Fries, 725 F.3d 1286 (11" Cir. 2013).
In United States v. Fries, 725 F.3d 1286, 1292 (11th Cir. 2013), the 11th Circuit held that:

To prove that a defendant violated § 922(a)(5), the government must

offer evidence of four essential elements: (1) the defendant was not

a licensed firearms importer, manufacturer, dealer, or collector: (2)

the defendant transferred, sold, traded, gave, transported, or

delivered a firearm to another person; (3) the person to whom the

defendant transferred the firearm was not a licensed importer,

manufacturer, dealer, or collector; and (4) the defendant knew or

had reasonable cause to believe that the person to whom the firearm

was transferred did not reside in the defendant's state of residence.

[Emphasis Added]
In United States v. Joseph, 571 F.Appx. 784 (11th Cir. 2014) [2014 U.S. App. LEXIS
12956] Joseph proceeded to trial on the issue of whether a common carrier was involved.
In Joseph, the Court held that “Joseph admitted knowingly causing his three Glock 17s to
be placed on the truck that he was shipping to his cousins in Haiti and that his cousins
were not licensed importers, manufacturers, dealers or collectors.” The Eleventh Circuit
found the fact that the cousins were not licensed to be dispositive and upheld the
convictions. The Eleventh Circuit in Joseph knew that as charged, the import license need
only be from the foreign country because of Joseph’s admission to that. In Joseph, it was
revealed that Joseph made all his statements to Agent Sullivan during a post-Miranda
interview. Joseph's statements and the Eleventh Circuit's Opinion on element 3 reflect that
Title 15 CFR 748.12 reading of the import license’s regulation controls.
The Record is devoid of any evidence to support the jury’s verdict as to sufficiency, and the
Government’s “intuition” cannot be used as a substitute for admissible evidence at trial. At
bar, the Court relied only on “the intuition of the jury” to determine the definition of whether

or not Monarch Shipping Lines, Inc., Monarch Shipping Co., Ltd., or Teeters Agency was a

common carrier. The Court’s analysis never determined whether or not Exhibits 104 and
6



16.

17.

18.

105 were sufficient to prove that a delivery to a common carrier was made by Kurt Zamor.
Also, noticeably absent from trial was any testimony that the listed shipping company,

Monarch Shipping Co., Ltd., ever received Kurt Zamor's container. As set forth in Winship,

it is the imperative duty of the Court to see that all elements of a crime are proved or at
least that testimony is offered which justifies a jury in finding those elements satisfied.
Further, the Court relies upon Lonestar and Essex in its decision as if the two theories were
interchangeable. However, the decisions in each case are not the same.

Further, respectfully, this Honorable Court misconstrued the facts or the law concerning
Element 3 and the import license. With regards to this issue, the Court again determined
that review should be conducted under the plain error standard. Kurt Zamor maintains that
this is incorrect and that the standard of review should be to determine whether a manifest
injustice occurred, as in United States v. Fries.

Title 18 U.S.C. Section 921 addresses licensed importers. Under Title 18 U.S.C. Section
921(a)(9) the term importer means any person engaged in the business of importing or

bringing firearms or ammunition into the United States for purposes of sale or distribution.

The term “licensed importer” means any such person licensed under the provisions of said
Chapter. At bar, there was no importation into the United States, thus an individual in Haiti
cannot be required to obtain such a license. Section 922(e) is a devisable statute with one
part dealing with interstate commerce and the other dealing with foreign commerce. The
statute is applicable in two ways. First, the statute requires a freight forwarding license in
transactions between states, and secondly someone from a foreign country sending
firearms to another individual in the United States is governed separately. As set forth in
Title 15 C.F.R. Section 748.12, all of the countries that the regulation applies to are
detailed. Thus, the Court erred in its application of a federal firearms license under Section

922(e). The plain language of Section 922(e) requires the Government prove that a
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19.

20.

21.

delivery was made in foreign commerce, to a person other than a licensed importer. As
authority, the Court cites Focia’ and Fries, but neither of those cases dealt with firearms in
foreign commerce as they were Section 922(a)(5) cases, and were not properly utilized as
precedent herein

Further, the Court respectfully misconstrued or overlooked the facts developed in this case
as to the individual in Haiti receiving the container. There was no testimony from Tina
Anderson that Maria Gilles or Maria Denise Gilles did not have a federal firearms license,
even if that is what the law required. The Court did not analyze Exhibit 142 to determine if
the Exhibit added to the sufficiency of the evidence argument, as the Exhibit failed to
contain a date of birth or any other identifying information to allow the Government to
obtain results from any database. Thus, the Court erred when it ignored testimony that a
date of birth and identifying information was necessary to obtain licensing information.
Further, the Court’s opinion is in conflict with Focia and Fries. In Focia, a freight forwarding
license was required because Focia shipped firearms from Alabama to Nebraska and New
Jersey. In Fries, Fries, while in Florida, sold a person who resided in Georgia firearms.
Both of the cases deal with transfers between states in the United States.

Kurt Zamor suggests that the only case dealing with this issue in the 11 Circuit is United
States v. Joseph, 571 F.Appx. 784 (11th Cir. 2014),[2014 U.S. App. LEXIS 12956]. In
Joseph, Joseph admitted knowingly causing his three Glock firearms to be placed on the
truck that he was shipping to his cousins in Haiti, and admitted that his cousins were not
licensed importers, manufacturers, collectors, or dealers in firearms. In Joseph, the panel
of the 11™ Circuit did not hold that Joseph’s cousins did not have federal firearms license.
Thus, Joseph conflicts with the holding in the instant case that a federal firearms license is

needed for a conviction under 922(e).

1 United States v. Focia, 869 F.3d 1269 (11t Cir. 2017)
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22,

23.

24.

25.

Finally, Kurt Zamor maintains that the affirmance is this case is a miscarriage of justice
under United States v. Fries, 725 F.3d 1286, 1291 (11" Cir, 2013), which states "the
appellate court will reverse the conviction only where it is necessary to prevent a manifest
miscarriage of justice.” /d. at 1291. To satisfy this standard, the Record must be devoid of
evidence of an essential element of the crime or evidence on a key element must be so
tenuous that a conviction would be shocking.

At bar, the Court need only look at the exhibits introduced by the Government to ascertain
that the Government failed to obtain the necessary identifying information to determine
whether Kurt Zamor was dealing with a licensed firearms dealer. As there was no date of
birth or identifying information on Exhibit 142 compared to Exhibits 140 and 141, the
conviction in this case is "shocking” and never addressed the lack of trustworthiness of the
exhibit. In United States v. Yakobov, 712 F.2d 20 (1983), the Court held that “a certificate
from a custodian of firearms licensing records was inadmissible to prove the firearms
dealer was not licensed to deal in firearms because a diligent search had not occurred
when the custodian used the wrong name to conduct the search.” See also, United States
v. Robinson, 544 F.2d 110 (2™ Cir. 1976), cert. denied 434 U.S. 1060 (1978), which states
“a search that has been less than diligent is inadmissible to prove the abserice of a record.”
In this case, the partial search cannot justify the Government's finding that no one was
properly federal licensed.

In United States v. Pierre-Louis, 861 F.3d 1330 (11" Cir. 2017) the Court held that “the
burden is on the Government to prove all elements of a crime beyond a reasonable doubt.
When a man’s liberty is at stake, an appellate court must be vigilant with that burden. We
must hold the Government accountable to this burden.”

Here, based upon the foregoing, a panel rehearing is warranted.

WHEREFORE, based upon the foregoing grounds and authority, the Appellant, Kurt
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Zamor, respectfully requests this Honorable Panel rehear this matter.
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