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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
LAFAYETTE DIVISION
- AARON FRANCOIS #603619 CIVIL ACTION NO. 16-0348-P
VERSUS | JUDGE S. MAURICE HICKS, JR.
DARRELL VANNOY MAGISTRATE JUDGE HANNA

CERTIFICATE OF APPEALABILITY

" Afinal order having been filed in the above-captioned habeas case, the court, considering -
. the record in this case and the requirements of 28 U.S.C. § 2253, hereby finds that:

X The certificate of appealability is DENIED because the applicant has failed to
~demonstrate a substantial showing of the denial of a constitutional right.

The certificate of appealability is GRANTED for the following reasons. The
applicant has made a substantial showing that the following issues constitute a
~ denial of a constitutional right:

S S U U c— . (RS — -

THUS DONE AND SIGNED in Chambers on this 30th day of October, 2018.

‘ S. Maurice Hicks, Jr. &
) Chief, United States District Judge




UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
LAFAYETTE DIVISION

AARON FRANCOIS CIVIL ACTION NO. 16-0348-P
LA. DOC #603619
VERSUS JUDGE S. MAURICE HICKS, JR.
DARRELL VANNOY  MAGISTRATE PATRICK J. HANNA
JUDGMENT

For the reasons stated in the Report and Recommendation of the Magistrate Judge
previously filed herein, and»after an independentvreview of the record, including the
- objections filed by Petitioner, and having determined that the findings and
recommendation are correct under the applicable law, specifically that the state court’s
adjudication of the claim was not contrary to, or involving an unreasonable application of
cléariy established Federal law or an unreasonable determination of the facts;
IT IS ORDERED, ADJUDGED AND DECREED that the petition for writ of habeas
corpus filed vpursuant to 28 U.S.C. § 2254 is hereby DE.NIED and DISMISSED WITH
PREJUDICE.

THUS DONE AND SIGNED at Shreveport, Louisiana, on this 20th day of July,

Jrewe 2./

S. MAURICE HICKS, JR., CHIEF JUDGE
UNITED STATES DISTRICT COURT

2018.




UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

LAFAYETTE DIVISION
AARON FRANCOIS " CIVIL ACTION NO. 16-0348
 LA.DOC #603619 | N -
VS. | SECTION P
" DISTRICT JUDGE
DARRELL VANNOY MAGISTRATE PATRICK J. HANNA

REPORT AN_i) RECOMMENDATION

Pro sé petitionef Aaron F rancoié,’an inmate in the custody of Louisiana’s Department |

of Corrections, filed the instant petition fér writ of habeas corpus pursuant to 28 U.S.C.

§2254 on March 1.4, 2016. Petitioner attacks his 2012 conviction for second degree murder

and the life éentence imposed thereq_n by the Fifteenth Judicial District Court, Lafayette

Parish. This matter has been referred to the undersignedl for review, report, and

recommendation iri.accorg'iange with the provisions of 28 U.S.C. §636 and the staﬁding orders.
of the Court.

Statement of the Case

" On febmary 23, 2009, a gfand jury indicted the petitioner on charges df ﬁrst de.gree.
'mmdér and armed fobbery, violations of La. R.S. 14:30 and 14:64. [Rec. Doc. 11, p.11]
Trial was severed from fhe co-defendant on N_ovembér 9,2009. Id. On the State’s motion,
the trial court amended 'the indictment on January 20, 2011, to second degree murder, a
violation of La. R.S. 14:30:1(a)(2) and armed robbery. Id. On August. 15, 2012, petitioner |

. was convicted of armed robbery and second-degree felony' murdér and“on ééptember 13,



4

2012, was sentenced to life without parole on the felony murder charge. Id. at 12. He

'

appealed his conviction and sentence, arguing that the evidence failed to establish that the

murder and the underlying felony of armed robbéry formed part of a continuous transaction

without a significant bréak in the chain of events. The Thifd Circuit Court of Appeals

affirmed the conviction on the second-degree murder charge and life sentence on June 5,

2013.! State of Louisiana v. Aaron Francois, 114 So0.3d 678 (La. App. 3 Cir. 6/5/13), 12-
1438.

On some unspecified date, petitioner appliédv for writs of certiorari in the Louisiana
Supreme Court. On January 27, 2014, his writ application was denied without comments.
State of Louisiana v. Aaron Francois,2013-KO-1605 (La. 01/27/14), 130 S0.3d 958. He did
not apply for certiorari in the United States Supreme Court. [Doc. 1, 9(h)]

On or about November 3, 2014, he filed an application for post-conviction relief in
the Fifteenth Judicial District Court, raising the following claims: (1) Petitioner’s Fifth, Sixth
and Fourteenth Amendment rights were violated When he was denied his right to testify; (2)
ineffective assistance of trial counsel due to counsel.not allowing him to testify in his own
defense at trial; and (3) indigent petitioner was denied his constitutional rights to appellate
! The appellate court found one error patent regarding the conviction. A review of the trial court record revealed that
at the close of trial, the judge indicated that in light of the jury’s finding that the second degree murder conviction was
based on felony murder, she would not impose a sentence for the armed robbery conviction to avoid a double jeopardy
violation. Finding that there was a double jeopardy violation as error patent, the appellate court set aside the conviction
for armed robbery because “[t]he remedy for double jeopardy violation for multiple punishments for the same offense
is to vacate the conviction and sentence for the less severely punishable offense[.]” State v. Francois, 114 So0.3d 678,

681 (La. App. 3 Cir. 6/5/13), 2012-1438 (internal citations oxmtted) Accordingly, the appellate court vacated the
defendant’s conviction for armed robbery



'/.

review and to any free copy(s) of the records to have an adequate opportunity to fairly

- present his constitutional claims on post conviction relief. [Rec. Doc. 1 1, pp. 6-27] Petitioner

- raised the folldwiﬁg claims, “from his lay memory,” in connection with Claim 3: “(1) Trial

c_oﬁnsel was iﬁeffective when he failed to obj:ect to the state where it was required to prove
béybnd a‘ reasona‘t;le doubt.that he betitiqnef had the specific intenf to kill or to commit
serious bodily injuq. Petitioner did not havé the requisite specific intent to be convicted of
second degree murdg:'invviolation of his constitutional Si?ith_Amehdfnent right; (2) Trial |
counsel was ineffective when he”.failevd to object to the jury selection véir dire by the state |
without given racial neutral reason for exclusion of black jurors in Violétion of his
constitutional sixth amendment. right; and (3)vPetitioner is Qf the opinion as far as he can

remember is that other crucial ineffective assistance of counsel errors were made by his

" counsel but that he needs a refreshing memory of the requested documents records in order

to sufficient and adequately fairly present those claimé beijre' the Court that violated his
Louisiané and United States Constitutional rights to a fairvtrial.” [Id.' at 20] On or aBout
November 1 8, 2014, his applicat'i‘or'i was denied. [Rec. Doc. 1, 1 1";Rerc. Doc. 11, pp.'2-3]v
The triai court: did order the "Clerk of Court to provide petitionef ‘with a copy of the _
Indictment/Bill of Information and his sentencing minutes, freeiof chz;rge. Id

On or about December 12, 2014, Petitioner sought writs in the Third Circuit Court of

Appeal, Docket Number 01305-KH, raising the same issues raised in his application for post

* conviction relief. [Rec. Doc. 12, pp. 10-45] On April 27, 2015, the Third Circuit denied



: petitioneffs writ, finding there was “no error in the trial court’s November 18, 2014 ruling
wilichvdenied Relator’s November 2014 applicati;)n for plost—convict_ion. relief.” [Rec. Doc.
12, p. 3]

On or about May 18, 2015, petitioner sought Writs in the Lpuisiana Supreme Court,
Docket Nﬁmber 15—KH-1065, raising thé same issues enumefated aboye. [Rec. Doc. 13, pp. |
2-17] On February 19, 2016, the Louisiana Supreme Court denied writs holding that
petitigﬁner failéd to 's,hox;v ‘he : received i‘n.effectiye assistance of counsel and, as to his
) fefna&ning claims, that hie fvailied to satisfy his post—convicfion burden of proof. [Réc. Doc.‘ 12,
pp. 4-5]

Petitioner filed the instant petition on March 14, 2016. | Here he claims;

(1) The evidence failed to establish that the murder énd the underlying felony of -

armed robbery formed part of a continuous transaction without a si gmﬁcant break in

the chain of events;

(2) Denial of his constitutional right to testify; .

(3) Trial counsel rendered ineffective assistance of counsel by not allowing petitioner
to testify in his own defense at trial;

4 ‘Denial'of his constitutioﬁal right to appellate review and to free copy of the -
records to have the opportunity to fairly present the following constitutional claims:

(a) Trial counsel was ineffective when he failed to object to the state where it

was required to prove beyond a reasonable doubt that he petitioner had the

specific intent to kill or to commit serious bodily injury. Petitioner did not

have the requisite specific intent to be convicted of second degree murder in
. violation of his constitutional Sixth Amendment right;



(b) Trial counsel was ineffective when he failed to object to the jury selection
‘voir dire by the state without given racial neutral reason for exclusion of black =
jurors in violation of his constitutional sixth amendment right; and

(c) Petitioner is of the opinion as far as he can remember is that other crucial
ineffective assistance of counsel errors were made by his counsel but that he
needs a refreshing memory of the requested documents records in order to
sufficient and adequately fairly present those claims before the Court that
Vlolated hlS Louisiana and Umted States Const1tut10nal rlghts to a fair trial.

[Doc. 1-1]

Law and Analysis
" I Standard of Review - 28 U.S.C. § 2254
The Antiterrorism and Effective Death Penalty Act (“AEDPA”) of 1996, 28 U.S.C.
§ 2254, governs habeas corpus relief. The AEDPA limits how a federal court may consider |
habeas claims. After the state courts have “adjudicated the merits” of an inmate’s coinplaints,
federal review “is limited to the.record that was before the state ?:ourt[.]” Cullen v.
Pinholster, 131 S. Ct. 1388, 1398 (2011). Anin.mate must show that the adjudication of the
claim in state court:
(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or ™~
2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in
the State court proceeding.
28 U.S.C. § 2254(d)(1)-(2).

A decision is “contrary to” clearly established Federal law “if the state court arrives

at a conclusion opposite to that reached by . . . [the Supreme Court] on a question of law or



if the state court decides a case differently than [the Supreme Court] has on a set of
materially indistinguishable facts.” Dowthitt v. Johnsbn, 230 F.3d 733, 740-41 (5 Cir. 2000)
* (quoting Williams v. T, aylor, 529 U.S. 362 (2000)). “The “contrary to’ requirement refers to

holdings, as opposed to the dicta, of ... [the Supreme Court’s] déciéions as of the time of the

relevant state court decision.” Id: at 740. Under the “unreasonable application” clalise, a

federal .habeas court may grant the writ only if the state court “id'entiﬁgs the correct
‘governing legal prinéiple _from . .. [the Supreme COurt?s;] de'éigions but ﬁﬁreaspnably applies
fh'e p;inciple to the facfé of t}’lé.pri‘soner”s case.”, Id. at ;741. |

Section 2254(d)(2) speaks to factual determinations made by the state courts. Federal
courts presume such determinations to be correct; howeyer, a petitioner can rebut this
presumption by clear al.ld— convincing evidence. 28 U.S.C. § 2254(e)(1).l |
II. “ Timeliness

The petitioner"s conviction Bécame ﬁﬁal on April 27,2014, when his time for seeking
review in the United Svtates Suéreme Coﬁrt on direct appeal expired. Thus 190 days accrued

toward his one year limit before he filed his application for post-conviction relief on

-~ November 3, 2014.

Under § 2244(d), only “properly filed” applications for post-conviction relief or other
state collateral review can toll the one year limitation. “An application is ‘properly filed’ |
when its delivery and acceptance are in compliance with the applicable laws and rules

governing filings.” Artuz v. Bennett, 531 U.S. 4, 8 (2000) (emphasis in original).



On November 3, 2014, Petitioner filed a pfo se application for bp_ost-conviction relief

in the trial court, which was denied on November 18, 2014. |

| The issue of sufficiency of the evidence Qvas' raised on direct appeal. The Third
Circuit affirmed the sentence and conviction on June 5, 2013, and the Louisiana Suprefde
rCouft on January 27, 2014. The rem’dining issues_wereraised in post—cdnviction filings.
Petitioner’s claims for post-convictionr relief were adjudicated through the state district and
appellate court system until the Louisiana Supreme Cou;t’s denial rof writs o_n February 19{
2016. Petitioner ﬁled the idstant petitio'nror_l March 14, 2016.

Thus, as 214 days accrued against § 2244(d)’s one year limit, this matter is timely. .

III. Petitioner’s Claims
“A..  Theevidence failed to establish that the murder and the underlying felony
of armed robbery formed part of a continuous transaction without a
significant break in the chain of events.

According to the recitation of the facts of this matter as outlined by the. Third Circuit
on direct appeal, petitioner and e. co-defendant, Kevin Gildhouse, devised a plan to commit
- a robbery because they needed gas money. Petitioder sdggested they rob a pizza delivery
" man ore eab drivef, and Gildhouse told him to make the céll. (However, the petitioner also
said at one boint the robbery was Gildhouse's idea.)

As the pair set out, Gildhouse was armed with a Taurus .357 handgun they had stolen

from the petitioner’s cousin, and the petitioner was armed with a Taurus .38 Special a friend

had given him. 'The men went to Wal-Mart and purchased cigarettes and stole gloves to



prevent leaving fingerprints in the planned robbery. Using a pay pilone, rhe »petitioner called
a cab.company arrd asked for a pickup at Gloria's, anearby bar. The petitioner all,e_gcdly told
Gildhouse he }rad done his part. He said although he intended to corrrmit'.thé armed rr)Bbery,
he had no intent to shoot anyone.

‘Thqe cabAcorhpany dispafched Wallerce Badeaux ro pick up petitioner a_rici -Givlld}rorlse ‘.
at Gloria'é. When Mr. Badeaux stopped the cab in the parking lot, the ‘petitioner , and
Gildhouse i)_ullf:_d t}réir vsfeapons__ on Mr Badeaux, arrd the petitioner tr)ld him to give them his |
money. Mr. Badeaux gave them about $3 5, and thgy retrieved more money from the cab's
visor, for a-total of about $100. Mr. Badeaﬁx asked them not to shoot him and told them he
had a child. Giidhouse handed the money to the petitioner, who put it in his pocket. The -
- petitioner then took vthe key to the vehicle frorn Mr. Badeaux, who started to cry. The

‘ Vpebtitioner therr put his gun in thé warstbarld of" his pants and before he knerzv ;thrt was
v' happéning, Gildhouse gdt Qﬁt of the cab and shot Mr. Badeaux in the head.

| The éetitioner and Gildhouse ran from the éab and eventually made their way back
to thejr Vehicr_é?_ which was parked at Gloria's. Along the way, the petitiorrer threw the c‘erb‘s '
key iritr) a field. The pctitioner said he was simr)ly in the Wrong place at the wrong time, and
‘ther_e was nothing he could do to prevent the murder. He told law enforcement “that man did
not néed to be shot. at all.” | |

About a week later, Gildhouse and his girlfriend threw the murder weapon, the .357,

into a coulee by the petitioner’s apartment. Sergeant Guy Vizena of the Lafayette Parish



Sheriff's Office testified he recovered the .357 from a canal on Cameron Street. Police
recovered the cab's key in the field exactly where the ‘petitiOner told them it would be., |
Sergeént Larry Brown of the Léfayétfe Parish Sheﬁff S Ofﬁée tc;stiﬁed a;c frial thaf the :
petitioner and Gildhouse were idehtiﬁed by a tip from the public. The department'é Special
Reac?tion Team (SRT) was calléd to apprehend the suspects at the petitigner’s apartment.
They recovered a Taurus .38 Special and six':38 Special bullets frorﬁ Gildhouse during the
subsequent' search. - )
Dr. Joel Carney, stipulated to be an éXpert in forensic patﬁdiogy,'testiﬁed'at trial that
Mr. Bédeaux died from a gunshot wound to the neck. The entrance wound was on the back
left side of Mr. Badeaux's neck.
Christopher Harold Henderson testified as a forensic chemist with the Acadiana Crime
‘Lab. Forensic testirﬁony showed the bullet was fired from the Taurus .357 Magnum revqlver.
DNA analysis showed the presence of the petitioner’s DNA bn a left-handed glove, and the
petitionef'could not be excluded as the contributor of DNA found on a jackét recovered as
evidence.
~- Petitioner argﬁes in the petition beforé this Court that the evidence presented at trial
failed to establish that the murder and underlying felony of armed robbery formed part of a |
continuous traﬁsaction without a signiﬁcant break in ‘Fhe chain of events. He argues that his

act of obtaining the cab's ignition key indicates he intended to flee without inflicting further

harm to Mr. Badeaux when Gildhouse shot and killed him. The pétitioner did not testifw

T




this intention at trial, or at any ether time in the trial court.
Jackseﬁ v. Virginia, 443 US 307‘ (19%9), provides the _apptopriate United Stétes v
Supreme Court .standard for consideration of a claim of .insufﬁcient evidence. Under
Jackson; a federal haheas court adtiressihg an insufficiency of the ev-idence elaim tnust
determine,' after viewing the evidence in the light most favorable to the prosecutien, whether
a rat1onal trier of ‘fact could haye found that the essent1a1 elements of the crime were proveh
beyond a reasonable doubt. Jd. at 319; Wzllzams v. Cain, 408 F. App'x 817, 821 (5th Cir.
2011); Perez v. Cain, 529 F.3d 588, 594 (5th Cir. 2008). Thus, to determine whether the
commtssion of a’crime is adequately supported by the record, the Court must review the
substantive elements of the crime as defined by state law. Perez, 529 F.3d at 594 (citing
Jackson, 443 U. S. at 324 n. 16)..
The Court's consideration of the sufficiency of the evidence extends only to what was
presented at trial. See McDaniet v. Brown, 558 U.S. 120, 131, 134 (2010) (recognizing that
| a rev1ew1ng court must consider the trial evidence as a whole under Jackson) Johnson v.
Cain,347F. App x 89,91 (5th Cir. 2009) (Jackson standard relies "upon the record ev1denee
adduced at the trial") (quoting Jackson, 443 U.S. at 324). Review of the sufficiency of the
evidence, however, does not include review of the weight of the evidence er the credibility
of the witnesses, because those deterrrxinations are the exclusive province of the jury. United

States v. Young, 107 F. App'x 442, 443 (5th Cir. 2004) (citing United States v. Garcia, 995

10



F.2d 556_, 561 '(Sth Cir. 1993)); see Jackson, 443 U.S. at:319 (néting that it is the jury's
responsibili;[y "to resoive cdnﬂicts in the teétimony, to weigh fhe ‘évidence, and tb draw
reasonable inferences from basic facts to ultimate facfs"). All credibility choices and
| conflicting inférénces must be resolved 1n favorrof the verdict. Ramirez’ . -.Dretke, 398 F.3d
691, 695 (5th Cir. 2005). . |

A fedgral'habea's court is not authorized to substitute its interpfetation of the evidence
or its view .of t_he cfedibility of witnesses in place of the fact-finder. Week;s v. Scott, 55 F.3d "
1059, 1062 (5th Cir. 1995); Alexander v. McCottér, 775 F.2d 595, 598 (5th Cir. 1985). In
addition, "[t]he Jacksén nquiry 'do¢s not focus on whether the trier of fact made the correct
guilt or innocence deterrnination; but rather whether it made a rational decision to convict
or acquit."" Santellan v. Cockrell,.27i F.3d 190, 193 (‘5.tthir. 2001).(qu0ting Herrera v. -
'~ Collins, 506 U.S. 390, 402 (1993). |

A claim of insufficient evidence presents a mixed question of law and fact. Perez,
529 F.3d at 594; Maes v. Thomas, 46 F.3d 979, 988 (10th Cir, '1995). Tﬁe_refore, this Court
must examine whether the state courts' denial of relief was contrary té,' or an unreasohable
application of, United Stateé Supreme Court precedent.

Petitioner was convicted of second degree felony murder. Murder occuré during;I the
commission of an enumerated felony when “the murder and the felony form a continuous

transaction without a significant break of events.” State v. Ramsdell, 09-15 10; p. 9 (La.App.

11



3 er. 10/6/10), 47 So.3d 78, 84 (ci’tin‘g State v. qudley, 01 —77 (L;{.6/21/02), 820 So.2d
418, o | | |
' <—~ The aﬁ_pellate coﬁft compared the petitioner in this matter to the defendant in State v.

- Cooper, 03-161 (La.App. 3 Cir. 12/23/03), 862 So.2d 512, writ aeﬁied,p4—236 (La.6/4/04),
876 So.2d 74, Who v-v'as with the fﬁan who actually shot and killed a victim during an armed

- robbery in which they both participatéd. @ he defendaﬁt went to the scene with the shooter,
' v. did hothihg to prevent the shooting, did not act surpriée(i by the shootihg, Jjumped linto the.

victim's vehicle »with the shooter, returned to the shooter’s house with the still-living victim

in the vehicle, and aécompanied the shooter to a remote location to dispose of the vehicle and

the victim.\jl"he céurt affirmed the defendant's conviction as a principal to second degree

murder because the defendant was a participant:in the armed robbery in w-l-iich- the victim was
| killed.

Simﬂarly, in State v. George, 35,772 (La.App. 2 Cir. 7/1/05), 908 So.2d 79, the

defendant attempted to forciblly rape a woman before pﬁtting her in the trunk of her vehicle
g ;'and‘ dr—i;/ing away. The \;ictim wa‘é abl’e’ to oben the trunk, but she feil fro;;l the vehfclé: and
died from injuries sustained hitting the roadway. The defendant claimed the victim's death
and the attempted rape were too far apart in time to constitute a continuous transaction. The
second circuit found it signiﬁqant that the defendant never left the Victim during the chain

" of events that culminated in her death. It affirmed the defendant's conviction for second

12



*

degree murder.

Here,v the petiﬁoner argued on appeal that he‘ tbdk the cab's igniﬁon key from Mr: |
Badeaux prior td the shooting because, ‘b‘[a]rguably[,] this would have prevented thé victim
-~ from dri\}ing away and notifying the police before the defendagt could get away.” However,
the appellate court held ifhat he failed to present any évidence from fhé record to suggest this -
is why he took the ke;ys to the cab. He did ndthing to try to prevent the murder, and he ran
fror'n.the scene wﬁhout attempting.t‘o obtain help for the victim. Throughéut petitioner’s
interview at the time of his arrest, he told of ;caking the key to the cab and throwing it in"a
field. He never mentioned any reason for taking the key. |

Therefore, the appellate court upheld the jury’s finding that the evidence showed that
the petitionér’actively plannéd and participated in an armed robbery that resulted in the
murder of the Vifitim. Mr. Badéaux was murdered within seconds of the armed robbery. The
petitioner was sitting in the balck éeat of the vehicle when the fatal shot was fired. He ran
from the scene, dvisposed of the key, and never reported the crime to the authorities. He
irﬁtially déhie’d a.ny‘in.volvemen-t in the criine,. claiming he was “cl’ueles’s’.’, about why he was
i)qing questioned./

| A rational trier of fact, after viewing this evidence in the light most favorable to the

prosecution, could easily have found that petitioner was the perpetrator of the armed robbery

that formed part of a continuous transaction with no significant break in the chain of events,

13
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even though the petitioner himself may not have been the shooter. The jury was well witiiin '
its authority to méke credibility determinatiloris'as to the _testimony:of the witnesses. It is_vnot
for this Court, on federal habeas review, to ieevalugte the credibility of witness statements
or the weight of the evidence or to substitute‘ 1ts own judginent for the trier of fact; Whose ,
fa(;t-ﬁndiilg inust bé given defereiice. Considering thé evidence in the light most fzivorai-)le«'
"to the Vprosecution, it was rational an(i reasonable for the. jury to have found thét,all egsential
elements of felony murder were proven’beyoild (a reasonable‘ doubt. Petitioner isnot entitled
to reliéf on this claim.
B.  Petitioner was denied his constitutional right to testify on his own behalf.
As argued by the State, petitioner’s claim that counsel prevented him from testifying
18 éonclusbry, unsupported and fails to demonstrate that Iiis counsel actually preifented him
from doing so..
It is Wéli settled that a criminal defendant has the right to testify on his i)wn behalf
| pursiiant to the Fifth, Sixth ein'd Fourteenth Amendments. Rockv. Arkansas, 483 US 44 49,
(1987.); Bower v. Quarterman,. 497 F.3d 459, 473 (5th Cir. 20075; Sayre v. Andérson, 238
F.3d 631, 634 (5th Cir. 2001); Jordan v.‘Hargett, 34 F.3d 310, 3 12 (5th Cir. 1994). When,
as here, the petitioner alleges that his counsel, not the court or the State, prevented him from
~ testifying, the Fifth Circuit has held that the "'appropriate vehicle for such claims is a claim

of ineffective assistance of counsel." Sayre, 238 F.3d at 634 (quoting United States v.

14
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Browﬁ, 217 F.3d 247, 258-59 (5th Cir. 2000)).
‘A ¢riminal defendant may waive his right to testify if that waiver is knowing,

intelligent and voluntary. Bower, 497 F.3d at 473 (citing Emery v. Johnson, 139 F.3d 191,

198 (5th Cir. 1997)). A violation of this right occurs only if the "final decision that [the “

defendant] would not testify was made against his will."" Emery, 139 F.3d— at 198 (quoting |
United States v. Teagyé, 908 F.2d 752, 759 (11th Cir. 1990)).

| A habeas petitioner has the burden of proving that he was denied this cons;itutional :
right. "[A] petitionér in a habeas proceeding cannot prevail on such a claim merely by stating
to the habeas court that he told his trial attorﬁey that he wished to testify and that his attovrn'ey.
forbade hirﬁ from taking the wjtncss stand." T urcio;v v. Dretke, No. H-97-0515, 2005 U.S.
Dist. LEXIS 3493 8,.2005 WL 3263918, at *6 (S.D. Tex. Nov. 29, 2005) (citing Under-tvood
v. Clark, 939 F.2d 4’73; 475—76 (7th Cir. 1991)); accord Jonesv. Cain, No. 10-213,2010 U.S.
Dist. LEXIS 133831, 2010 WL .53759-49, at *3 (E.D. La. Dec. 17, 2010) (Vance, J.)v; Davis
v, Quarterman’ No. H—O6-3606 2007 U.S. Dist. L.EXIS 47271, 2007'WL 1886272, at *6
(S D. Tex June 29, 2007) The Underwood court spec1ﬁcally 1dent1ﬁed various problems
that are bound to arise if habeas petitioners, makmg similar arguments, are not requlred to
satisfy the rgquired burden of proof. Underwood, 939 F.2d at 475-76. Adopting the
| }easonmg in Siciliano v. Vose, 834 F.2d 29, 31 (Ist Cir. 1987), tﬁe Underwood court

recognized that such an assertion, even if made under oath,

15



is insufficient to require a hearing or other action on his claim that his
~ rightto testlfy in his own defense was denied him. It just is too.facile
a tactic to be allowed to succeed. Some greater particularity is
necessary — and also we think some substantiation is necessary, such
as an affidavit from the lawyer who allegedly forbade his client to
testify — to give the claim sufficient credibility to warrant a further
investment of judicial resources in determining the truth of the claim.

Underwood 939 F.2d at 475-76; accord Gross v. anght 560F. 3d 668, 672 (7th Cir.), cert. .
denied, 558 U.S. 950 (2009)

Citing Underwood, the Fifth Circuit has observed _

that allowing a bare. assertion of a right-to-testify violation to

precipitate the further investment of judicial resources is problematic.

See [Underwood, 939 F.2d at 476] . . . (stating that a conclusory

assertion by a defendant that his right to testify was denied him is

insufficient to require a hearing because "[i]t just is too facile a tactic

" to be allowed to succeed"). We agree that there is "a grave practical

difficulty in establishing a mechanism that will protect a criminal

defendant's personal right . . . to testify in his own behalf without

rendering the criminal process unworkable."
United States v. Martinez, 181 F.3d 627, 628 (5th Cir. 1999) (quoting Underwood, 939 F.2d
at 475). "While the Fifth Circuit has adopted the general rule of law enunciated -in
Underwood . . . , the Court has further opined that [summary] dismissal is inappropriate
unless the habeas petitioner has first been afforded the opportunity to amend his pleadings
to provide the evidence necessary to support his claim." Savoy v. Cain, No. 06-1744, 2008

U.S. Dist. LEXIS 6475, 2008 WL 276542, at *1 (W.D. La. Jan. 29, 2008) (citing Martinez,

181 F.3d at 629); but see, Silva-Garcia v. Uhited States, No. 10-cr-2224, 2012 U.S. Dist.
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LEXIS 160132, 2012 WL 5464639, at *4 (S.D. Tex. Nov. 8,2012) (ﬁnding that th¢ Fifth
Circuit h‘aé not éreated a ﬁght to supplém;nt a blare allegatidn of Ifight—to-Atestifyj.. : |

Of éourse, under current United States Sup‘rem.e Court .precedent, a federal habeas
cdurt_ is lirﬁvitedvt'o (-:onsideréti(');n-.o.f th¢ eévidence an_(_i,_‘Ehe record that_we_ré bef(_)‘re'.t‘heb staté
courts that reviev;/ed the merits of the claim ét' issﬁe‘:; ‘Culle;; . Pinﬁholster, 563 U.S.170,
180-181 (201 1); Blue ;f Thaler, 665 F.3d 647, 656 (5th Cir. 2011); Gallow v. Cooper, 505
F. App'x 285, 295-96 (5£h_Cir. 2012); fhomas V. Thaier, 520 Fed. App)l(. 276, 2013 ‘WL
1297269, at *4-*5 (5th Cir. 2013). Petitioner provided no evidence or arguments to the state
courts other than those already before this Coﬁft, énd no evidence should be considered for
the first time on federal habeas review.

Petitioner> asserts a claim ‘for' ineffectivé assistaﬁce_ of counsel, aileg&ng that his trial
vcour;sel denied him the right to testify on his own behalf. [Rec. Doc. 1-1, p. 12] He asserts
that he repeatedly told trial counsel that he wanted to testify on his owﬁ_behalf, yet counsel

- told hi‘rnA'that he did not feel he'needed to festify because the state had the burden of prov.ing
- , s‘”e‘:cond degree murder and that he '(COunsel-) was' the one who made that u_lt,irﬁé‘ée_
determination és to whether he would testify or not. Id.

The record reflects that during the trial the petitioner was questioned by the trial court,

at the request of his counsel, regarding his desire to testify. The petitioner’s counsel stated

on the record that he and the petitioner had discussed the matter and that the petitioner agreed
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- thathe would not testify. Considering tilis information, the district court thereafter explained
to the petitioner his rights under the Fifth- Amendment as well és_ his‘right to testify if he
~ chose to do so. The petitioner elected not to testify.: |

v Thé record is cleaf on these facts 'ahd th¢ petiﬁoner’s own fefusai to testify.
Specifically, the trial transcript reflects:

Mr. McCann: Judge, 1 want the record to reflect that I have
B ' ~ discussed the(possibility of testifying with my
client,Y’ve discussed the pro’s and con’s of that,
I have discussed and told him very clearly that he
has the right to testify but does not have to testify,
that the Court — the jury should not hold it against
him, and that the Court will instruct the jury in
such a manner. {e has agreed with me that he’s
not going to testify,)but I need him to understand,
on the record, and to state, on the record, that all
of those rights have been re-explained to him and
that he, in fact, does agree with me, for strategy
purposes, that he will not be taking the witness

stand. ‘ '
" The Court: All right. And, Mr. Francois, you’vé heard what
your attorney just said.
Aaron Francois: Yes, ma’am.
The Court: And we talked about it at iength. when we were

going through voir dire. And the jury will be
instructed that they cannot draw any inferences
from the fact that you choose not to testify if
that’s what you do.

-Aaron Francois: Yes, ma’am.

- 18.



The Court: Whether to testify or not is a strategy issue that —
- - You know, an attorney advice is important, but,
. ultimately, as Mr. McCann said, the decision is
~yours. And so, if it is your decision not to testify,
then Mr. McCann is going to honor that. If it’s
your decision that you want to testify, he would
honor that, as well. You understand? |

Aaron Francois: - Yes, ma’am. .~
“The Court: L And what is your decision?.

Aaroﬁ Francois: - I'm going to go with hisv decision. -
The C.ourt: Okay. Sov you’re not goi'ng -to testify? -
Aaron Frglncf)is:‘ No, ma’am.

[Rec. Doc. 21-10, pp. 43-44.]

The petitioner’s claim that he was denied the right to testify on his own behalf is

» without merit and should be denied. The trial records reflect the petitioner was informed of

his rights and made the decision on his own to waive his right to testify. Id. This testimony
of the petitioner, indicating his own decision not to testify, was taken immediately befdre the
defense rested. vTh'e 'petitioner’s argﬁﬁlent herein that he insisted on his want ‘pb .testify and
his at_tbrney’ srefusal to allow.-the same is disingenuous. The record reflects that the petitioner

knowingly waived his right.

C. Trial counsel rendered ineffective assistance of counsel by not allowing
petitioner to testify on his own behalf.

Petitioner asserts that he received ineffective assistance of counsel from trial counsel,
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who he c_laims did not allow him to testify on his own behalf at trial.
The United States Supreme Court in Strickland v. Washington, 466 U.S. 668, 104 S.

Ct. 2052, 80 L.Ed.2d 674 (1984) provided for a two-prong analysis. First, a defendant must

- show that counsel’s performance was deficient. Counsel’s performance is deficient ifit falls

below an objective standard of reasonableness; A éourt of appeals review of counsel’s
peffofmance is highly deferential, with a strong presumption that the performance was
reasonaBle. Deﬁcie'nt perforrhance is prejudicial only upon a showing fhat “but for”
counsel’s errors, there is a reasonable probability that the ultimate result would have been
different and that confidence in the reliability of the verdict is undermined. United Sta;_es V.
Faubion, 19 F.3d 226 (5th Cir. 1994). To prove gounsel’s performance was deficient

requires a showing that counsel made errors so serious that the Defendant was effectively

“denied the right to ‘counsel as guaranteed by the sixth Amendment. State v. Moody,

2000-0886 (La. App. 1st Cir. 12/22/00), 779 So.2d 4 citing State v. Serigny, 610 s0.2d 857
(La. App. Ist Cir. 1992), writ derﬁed, 614 SO.2d 1263 (La. 1993).

Under ouf_ adversary system, on;:e a defendant has the assistance of counsel, the vast
array of trail decisions, strategic and tactical, which must be made before and during the trial
rests with the accused and his attorney. State v. Felde, 422 So.2d 370,393 (La. 1982), cert.
denied, 461 U.S. 918 (1983). The decision to call or not to call a particuiar witness is a

matter of trial strategy and not, per se, evidence of ineffective counsel. State V. Folse, 623
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; So.2d:59. ' E

Tﬁe Afact that a pafficular sﬁategy is unsuccessful does ﬁot establish ineffective
assistance bf counsel. State v. Felde, supra. And as opinions may vary on the advisability
ofa tactié,-hindsight 1s not the'prlopér perépectiye,for j1.1dgir:1g the competeﬁ'cve of cquﬁsel’s
trial deciéibns. N'either may aﬁ att‘(Smey’ s level of rep‘r.esen'tation be deteﬁhined by whethér
a pérticular strategy is svu:ccessfuli. State v. Brogks, 505 So.2d 714 (La. 1987), cert denied,
Brodoks V. Louisidna, 484 U.S. 947 (1987). Iﬁ this m‘atter,jthe petitioner cannot say that “but
for” counsel’s errors, if any, the end result would have been different.

While asserting that at multiple times during his trial he insisted to his counsel that he
wanted to testify oﬁ his own behalf, petitioner fails to cite to any evidence or information to
Suppért his claims. What the evidence does reflect is that aftgr specific instruction by the
trial court, with particular reference to the right to testify and the deciéion on the right to
testify, fhe petitioner waived his right. The trial records reflect the petitioner was informed

- of his rights and made the deciéion on his own to waive his right to testify. This testimony -
of the pétitioner,zindicating his own decision not to testify, was taken imm_edi-e;tely before thé
defense rested. The record reflects that the petitioner knowingly‘waived his right at the
conclusibn of, but before, the close of his case at trial.

The petitioner’s claims fail to meet the Strickland burden and do not support the

argument that he wanted to assert his right to testify.
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D. Int;igent petitioner was denied his constitutional rights to appellate renew
and to any free copies of the records to have an adequate opportunity to
fairly present his constitutional claims on post-conviction relief.

Finally, petitioner asserts that he was denied the right to receive a free copy of the trial

o court record, theréby préVenting him from fully vdevelopin’ ghis post-conviction relief claims

in violation of the right to appellate review. He enumerates sevcral claims from his “lay

. . memory as far as he cao rememrbe;’?'[Rec. Doc. 1-1, p. 14}, specifically: “(i) Trial counsel N

was ineffective when he failed to obj ect to the state where itxwas.required to prove beyond

a rcasonable doubt that he petitioner had the specific intent to kill or to commit serious bodily

injury. Petitioner did notvhave the requisite specific intent to be convicted of second degree

rhurder in violation of his constitutional Sixth Amendment right; _(2) Trial counsel was
ineffective when he failed_ to object to the jury selection voir 'dire by the state without given
racial neutral reason for cxclusion of oléck jurors in violation of his constifutional sixth
amendment right; and (3) Petitioner is of the opinion as far as he can remembcr is that other
crucial ineffective assistance of counsel errors were made by his counsel but thaf he needs

a refreshing memory A‘of the requested Vdoc_uments fecoros‘ n ordcr to sufficientand adcquately '

fairly present those claims before fhe Court that violated his. Louisiana and United States

Constitutional rights to a fair trial.”

To the extent he may argue that the trial court erred in denying his request for free

transcripts under Louisiana law, the claim plainly fails. The state court's interpretation and
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application of its own lawé is a matter of state concern only. "[i]t is not the _p{o_\{ince of a
fedérél .habeas court to feeganiiné state-court .determinat_ion' pﬁ' state-la&': quéé-tions. In
conducting habeas féview; a federal court is limited t(; deci&ing whether a conviction violated
| _- the Constitution, laws, of _t_reaﬁgs' of the :United Stat_e_'s'."_ EStelle .v. MCGI;l_.ii"é, 502 U..S.v6_2,» .
67-68 (1991). o | | ‘

: Additionally, the_;e is no constitutional mand?te that petitionervmust be afforded a free
copy of his state-court criminal record for purposes of post-conviction proceedings. Smith '
v. Beto, 472 F.2d 164 (5th Cir. 1973); see also Cook v7 Cain,’2015 U.S. Dist. LEXIS 148822,
2015 WL 6702290, at *2 (E.D. La. 2015) (citing United States v. MacCollom, 426 U.S; 317,
323-24 (1978)). The right to free transcripts is not -absolute; it réquireé a showing of
particﬁlarized need. Smith v. Beto, 472 F.2d at 165. A post-éppeal indigentbdefendant'is not
entitled to a free transcript "if he had access to the record on direct appeal ahd fails to -
demonstrate that he requires the record to establish a non-frivolous post-conviction claim."
Id. at 165; see élso Yates v. Col{ins, 92—2335, 988 F.2d 1210 [published in full-text format
at 1993 U.S. App. LEXIS 38640]; 1993 WL 82111, at *1 (5th Cir. 1993). ’

T'he petitioner appealed his conviction and sentence. See State of Louisianav. Aaron
Francois, 12- 1438 (La.’ App. 3rd Cir. 06/05/2013); 114 So0.3d 678. Thereafter, the petitioner

applied for writs of certiorari with the Louisiana Supreme Court and his writ application was

denied without comments on January 27, 2013. See State of Louisiana v. Aaron Francois,
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- 2013-K0O-1605 (La. 01/27/14); 130 So.3d 958. In his appeai to the Third Circuit Court of

Appeal, the petitionér' was réprésentcd by thq Louisiana Appellate Project, particularly -
Edward J. Marql.let. Mr. Marquet présumably reviewed the appeal récor_d and presented an
éppeal to the Third Circuit basé(_i upén the record. The appellate cdurt reviewed the record
for errors patent on the face of the récord pursuant to Article 920 of the Code of Criminai
Procedure. After reviewing the record, the court found only one error patent, an error with
the court minutés of senténcing. [Rec. Doc. 21;1 14, p- 24]

Asthe distriét court directed the petitioner in the ruling on the I;etitioner’s Petition for
Pdst-ConViction Relief, the petitioner is entitled to a copy of the Indictment/Bill of
Information and sentencing minutes free of charge. [Rec. Doc. 21-11, p. 49] The Clerk of
Court was ordered to provide the same. Id.

Contrary to the petitioner’s beliefs, there is no indébendent right té hé\'/e a copy of, or

duty of the district court to provide a copy of, the record to the petitioner. In order to réceive

~any additional documents in the record, the petitioner must make a showing of a

particularized need in order to obtain further records free of charge. An inmate cannot make

a showing of a particularized need absent a properly filed application for post-conviction
relief which sets out specific. claims of constitutional errors requiring the requested
documentation for support. The state is not required to fund the inmate’s efforts to overturn

his conviction and sentence by providing him generally with documents “to comb the record
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for errors.” Stdte ex rel. .Peyton v. Theil, 315 S0.2d 40 (La. 1975). The petitioner ha; failed
‘to meet the burden neCesséry té justify a ffee copy of the ’rec‘:oré} o
Al} these thiﬂgs considered, the allegations that the petitioner makes in ;ubpoﬁ ofhis o
claim of denial c;f ap>p'eliatve‘review and p;dcess are Aunsuppourted, contrary to the é\}idencé, |
and Without merit. Accordihgly, federal\habeas relief is not warranted with respect to this .

claim.

Conclusion and Recommendation

For the foregoing reasons, |
IT IS RECOMMENDED THAT the instant appliéation be DENIED and

DISMIVS‘SED WITH PREJUDICE.
 Under the provisions of 28 U.S.C. Section 636(b)(1)(C) and Rule 72(b), parties
aggrieved by this recommendation have foﬁrtéén (14) days from service of this report and
recorﬁmendation to file specific, written objections with the Clerk of Court. A party may
rgspond to another party’s objections within fourteen (1'4) days after being served witha copy
’o»f any objecltivons or respOnée Z[_‘-o the district judge at the tirrié of ﬁling;; |
Failure to file written objectiohs to the proposed factual findings and/or the
proposed legal conclusions reflected in this Report and Recommendation within
fourteen (14) days following the date of its service, or within the time frame authorized

by Fed.R.Civ.P. 6(b), shall bar an aggrievéd party from attacking either the factual
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findings or the legal conclusions accepted by the District Court, except upon grounds ‘

- of plain error. See, Dougld‘ss v. United Services Automobile Associatibn, 79 F.3d 1415

(Sth Cir. 1996)

Pursuant to Rule ll(a) of the Rules Govermng Section 2254 Cases in the Unlted, :

‘States District Courts, this Court must issue or deny a certificate of appealablhty when it -

enters a final order adverse to the applicant. Unless a Circuit Justice or District Judge issues .
a certificate of appealability, an appeal may not be taken to the court of appeals. Within
fourteen (14) days from service of this Report and Recommendation, the parties may file a

memorandum setting forth arguments on whether a certificate of appealability should issue.

‘See 28 U.S.C. § 2253(c)(2). A courtesy copy of the memorandum shall be provided to the

* District Judge at the time of filing. -

In Chambers Lafayette, Louisiana October 5, 2

%

PATRICK J. HANNA
UNITED STATES MAGISTRATE JUDGE
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