Case: 17-3736  Document: 003112896600

No. 17-3736

Appellant filed an appiication for a certificate of appealability (COA) on January 22, .
2018, seeking to appeal from the Dlstnct Court‘s order denymg his motion under 28 -
U S.C. § 2255 9 ) ’ ;

i xs;e ef. In addltlon to any other arguments it w1shes to

For the Court,

s/ Patricia S. Dodszuweit

Clerk-
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- IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA : Crim. No. 1:13-¢r-131

HECTOR RENGIFO :  Judge Sylvia H. Rambo

MEMORANDUM

Before the court is Petitioner Hector Rengifo’s pro se motion filed
pursuant to 28 U.S.C. § 2255 in which he seeks to have his sentence vacated, set
aside, or corrected. The petition raises allegations of incompetency of counsel. For

the reasons set forth herein, the motion will be denied.

I. . Background
At sentencing, the court found that Rengifo was a career offender under
USSG § 4B1.1 because he had two prior drug trafficking convictions. The first was

a 1999 conviction for Possession with Intent to Deliver a Controlled Substance in

the York County Court of Common Pleas, Docket No. CP-67-CR-3609-1998, -

Wthh arose from a May 20 1998 trafﬁc stop in Wthh Renglfo was arrested Wlth
seven individually packaged bags of marijuana (“the 1999 conv1ct10n”). (PSR ¢
31.) Thé second was a 2007 conviction for Criminal Conspiracy to Possession with
Intent to Deliver a Controlled Substance, York'County Court of Common Pleas,

Docket No. CP 67-CR-1107-2007, which arose from a January 13, 2005 search of
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Rengifo’s residence where fifteen indi,{/idually packaged bags of coc'_aine,_ a larger
bag of cocaine, packaging_ material, and loaded 12 gauge shotgun wé:re recOvered
(“the chainetraf-ﬁéking;conyiction‘”). (PSR 33.) -

In his § 2255-motion, Rengifo argues that trial and appellate counsel
were incompetent for failing to argue that the 1999 conviétion does not qualify as a
redicate offense under-USSG § 4A1.2(e).  He sets forth two reasons .:for this
argument: (1) the conviction does not,qualify.as a prier conviction under the time
period rules of USSG -§:-4Al1:2(e), i.e., the “lookback period',.’,’_;‘ and,, (2) the
~ conviction does nvot.-qua'lifyv -as .a “serious-.drug offense,” and Was -instead a
conviction for possession of a small amount.of marijuéna for distrib}_ltion_,_and not
for sale, under 35 Pa. C.S. §780-113(a)(31).. - -

Rengifo further grgues that both counsel were irico'mp'et'ent{-‘for failing to
raise the issue that his 1999 conviction should not qualify because he entered the
plea in the absence of his counsel. - |

II.  _Standard for Incomnetency.of Ceunsel L

To prevail o 4°claim of inéffective assistance of counsel; a petitioner
must establish that (1) the performance of trial counsel fell below an .'objective

standard of reasonableness, and (2) the performance of counsel unf.air_:ly‘ prejudiced

the defense. Strickland v. Washington, 466 U.S. 668, 687-88,.691(1984). Both
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prongs must b’é established. George v. Sively, 254 F.3d 438, 443 (3d Cir. 2001)
(citing United States v. Nino, 878 F.2d 101, 104 (3d Cir. 1989)).

The first Strickland prong requires the defendant to “establish . . . that
counsel’s performance was deficient.” Jermyn v. Horn, 266 F.3d 257, 282 (3d Cir.
2001). Proviné a deficiency in conduct “requires showing that counsel was not
functioning 'as. “counsel’ -guaranteed by the -Sixth -Amendment.” 7d. (‘quoting
Strickland, 4.66 U.S. at 687) (internal_quotations,omitted): “In-assessing counsel’s
performance, ‘every effort [must] be made to eliminate the distorting effects of
hindsight, to reconstruct the circumstances of counsel’s challenged conduct, and to
evaluate the conduct from counsel’s perspective at the time.”” /d. “That is to say,
the defendant must overcome the presumption that, under the circumstances, the
challenged action might be considered sound trial strategy.” Jd. (quoting Berryman
v. Morton, 100 F.3d 1089, 1094 °(3d Cir. 1996) (quoting Strickland, 466 U.S. at
689)). It is well settled that the bepchmark for judging any claim of ineffectiveness
_of counsel.is “""v'"\_f.hethfc;f_ cpunse%’ s conduct 80 mdemmed the proper furcﬁoﬂmg of
the‘i"ad\'}iefgéir'ialj-"-ﬁrbfceS"S} that the trial ‘caﬁﬁm;;bereliéd ‘on 4s having j.;;iiadﬁ'cé& a just.
result.” Strickland, 466 U.S. at 686.

The second prong of Strickland reqﬁires a defendant to show that

counsel’s performance unfairly prejudiced the defendant, meaning that counsel’s

.. errors were so serious as to deprive the defendant of a trial whose result is reliable. |
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Id. 1t is not enough to show that the error had some conceivable effect on the
outcome of the proceedihg, for virtually every act.or omission-would;meet such a
test. Jd. Rather, the defendant must show there is a reasonable probabtility that, but
for counsel’s unprofessienal errof, the result of the proceeding would have been
different. Id. at 694. A reas-onahle probability:is sufficient to undermine confidence
in the outcome of the trial. Id. Effectiveness.of counsel applies to advise given by.
counsel during guilty plea discussions, Hill v. Lockhart, 474 U.S. 52, 58 (1985);
United States v. Booth, 432 F.3d 542, 547 (3d Ch. 2005).
III. Discussion

a, The ‘I“Jhdkbac.k Period P

After sentencmg, Renglfo 1" leda d1reef al'or.)eal.ralsmg the issue e that his
| 1999 conviction exceeded the lookback time perlod The Thlrd C1rcu1t found that
the conv1ct1en \das aphroprlately couhted as a prlor offens'e and afﬁrmed the

judgment of sentence. United States v. Rengifo, 832 F.éd'zzo (3d Cir. 2016).

Because --§224< ‘maysnotsbesemployed:t “ﬂl'.gafﬁ «1ssues th”*'

con's’)ideredé:on‘:;-dizr:e;etx.app_eél,?.?;_aiihis'=-;».:j‘ssue@';is:\ewi‘ehoutr-m.erit;aegzﬁzfnfz‘zedgxs‘vz‘ate;é@. De-R
10 F.3d 100, n.5 (3d Cir. 1993) (quoting Barton v. United States, 741 F.3d 265,

267 (2d Cir. 1986)).
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S 1n1p1lsonment for a term exceedmg one-yea

- b..'Trafficking Element
,-Reng?lfo::further;i argues that ‘the 1999 conv_iction.‘failed-:-to- have a
“trafficking element”' because the -offense 'involved only: a small amount of
marljuana for d1str1butron and not for:sale; and was really -a- conviction under 35
Pa.C.S.A. § 780 113(a)(3l) As.such, he-argues that the conviction did not qualify
as a precncate orfense under: theca‘reer offender guldelme

: .The .records reflect ‘that Rengifo pled guilty -to 35 Pa. C.S.-§ -780-

~

113(a)(30), whichreads: - =" =+ 2 5 "l o o

Except as authorized by this act, the manufacture, delivery, or
possession with intent to manufacture or deliver, a controlled
substance by a person not registered under this-act, "or a
practitioner not registered or licensed by the appropriate State

-... ‘board, :or-’knowingly creating, .delivering” or possessing with -

1ntent to del1ver a counterfelt controlled substance

35 PaC S §780 ll3(a)(30) The career offender gu1del1ne deﬁnes a

controlled substance as:

[A]n offense under federal or state law, pumshable by

. «controlled substance (or a counterfelt conitrolled substance) or -

the possession of a controlled substance -(or a counterfeit

- substance). -with - the -intent to manufacture, import, export,

distribute or dispense.

U.S.S.G. § 4B1.2(b). Under 35 Pa.C.S. § 780-102, delivery is defined “as the

, constructive or attempted transfer from one person to another of a

controlleldnsub’sténce, other drug, device or cosmetic whether or not there is an

5 .
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agency relationship.” Neither U.S.5.G. § 4B1.2('b) nor 35 Pa.C.8. § 780-113(a)(3)
requires distribution for remuneration.
Furthermore, the transcript of Rengifo’s plea clearly reflects that he was

convicted of a-violation of 35 Pa.C.S..§ 780-113(a)(30), possession of marijuana
with intent to sell:. -

Court: . You are charged then with possessing nrarg uana with
intent to deliver. They allege that that occurred on May the 20",
1998. DO you want to briefly tell me how you got.arrested? .

What happened”

Renglfo We got pulled over, and the pohce ofﬁcer searched'
the vehicle and found a bag of marijuana.- : ‘

Court:  Okay. And what were you going to do wrth the,
marijuana? . v

Rengifo: I was going to sell it.
Court: - Wé:’ii'aééept"the plea.
(Doc. 136-1, App. 63)' (ernphasis added).

Counsel cannot be found ineffective for not raising an issue that has no

R e e
c. Counsel’s Presence at Plea Proceeding

The transcript of ,,Rengifo’s plea proceeding reﬂeets'that Davrd E Codk,

Esqulre defense counsel was present (Doc 136 p 35 ) ‘{englfo asserts that the

stenographer ‘was in error As the Supreme Court set forth in Damels V.. dmted 4

States, 532 U S. 374 382 (2000) a defendant may not use a § 2255 motion’ to

6 .
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"'collate‘r'a"vll-‘y.’-attaek a pr‘iorconViction' that was used to enhance his sentence. Thus,
this issue is alsio Without merit.
. Chnelus’loh

In'his traverse, Rengifo-continues to- argue thatthe 1999 conviction
should not be deemed to be a predicate offense and that the lookback time that led

to his sentenee exceedmg the 12 m'enth onglnal sentenee ‘was inerror. These issues

were addressed by the Court of Appeals

For the reasons set forth above Reng1fo has not met h1s burden of proof

-{» P 2 _‘:;--»;_;-.1 x;'.} o

that trial and appellate counsel were: mcompetent The mouon ﬁled pursuant to 28

US.C. § 2255 will be denfed:h = v T

s/Sylvia H. Rambo _
“+" 'SYLVIA H-RAMBO
i :‘Unltedv_S't‘ates District Judge

Dated: October 18, 2017

'On August lO 2017 Reng1fo filed'in the Clerk of Court’s office a mot1on requesting summary
judgment. He avers that the motion was placed in the prison mailbox on August 3, 2017. He
states that; since the respondent did nct file a response by the court ordered date of July 6, 2017,
and therefore has not presented disputed issues of material fact, his petition should be granted. ¢
However, the government filed its response on August 4, 2017 setting forth genuine issues of
material fact. Rengifo has filed a traverse to this response and in that traverse has not raised the
issue of the timeliness of the government’s response. This court will therefore infer that the -
motion for summary judgment is deemed withdrawn. In the alternative, the motion is denied.

7 .
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Case: 17-3736  Document: 003113049662 PPage: 2  Date Filed: 10/02/2018

*AMENDED BLD-250 | July 11, 2018
: June 28, 2018

. United States v. Rengifo

~C.A. No. 17-3736
Page 2

*(7) Appellant’s addendum to his reply in support of his COA
application, received on July 9, 2018

in the above-captioned case.

Respectfully,

Clerk

ORDER

We hereby grant Appellant’s request to withdraw his motion to stay this appeal
pending the District Court’s disposition of his motion filed pursuant to Federal Rule of
Civil Procedure 60. The District Court denied Appellant’s Rule 60 motion on April 5,
2018, thereby rendering his stay request moot.

Appellant’s request for leave to exceed the page limit governing his application for
a certificate of appealability (“COA”) is granted. However, the COA application itself is
denied. Reasonable jurists could not debate the District Court’s denial of Appellant’s 28
U.S.C. § 2255 motion or otherwise conclude that his § 2255 claims, all of which related
to his contention that his 1999 conviction pursuant to 35 Pa. Stat. § 780-113(a)(30) did
not qualify as a career-otfender predicaie under e United Siates Sentencing Suidelines,
are adequate to deserve encouragement to proceed further. See Miller-El v. Cockrell, 537
U.S. 322, 327 (2003). To the extent that Appellant purports to rely on United States v.
Glass, 701 F. App’x 108 (3d Cir. 2017) (non-precedential opinion), and/or United States
v. Hinkle, 832 F.3d 569 (5th Cir. 2016), reasonable jurists would not debate the
conclusion that those cases do not help him here in light of our recent precedential
decision in United States v. Glass, No. 16-2906, 2018 WL 4443889, at *3-4 (3d Cir. Aug.
22, 2018) (distinguishing section 780-113(a)(30) from the Texas statute at 1ssue in
Hinkle, and holding that a conviction under section 780- 113(a)(30) qualifies as career-

offender predicate).
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-+ IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA : Crim. No. 1:13-cr-131
B V.
HECTOR RENGIFO Judge Sylvia H. Rambo
ORDER

AND' NOW, this 18" day of October, 2017, IT IS HEREBY
ORDERED as follows:
1) The 28 U.S.C. § 2255 motion (Doc. 135) is DENIED;

2) The motion for summary judgment (Doc. 144) is DEEMED
WITHDRAWN, or in the alternative, is DENIED;

3) The court declines to issue a certificate of appealability as the issues raised
in the motions are frivolous and without merit.

s/Sylvia H. Rambo
SYLVIA H. RAMBO
United States District Judge
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 17-3736

UNITED STATES OF AMERICA
V.

HECTOR RENGIFO,
Appellant

(M.D. Pa. No. 1-13-cr-00131-001)

SUR PETITION FOR REHEARING

Present: SMITH, Chief Judge, McKEE, AMBRO, CHAGARES, JORDAN,
HARDIMAN, GREENAWAY, JR., SHWARTZ, KRAUSE,
RESTREPO, BIBAS, PORTER, and NYGAARD,*_ Circuit Judges

The petition for rehearing filed by Appellant in the above-entitled case having '

been submitted to the judges who participated in the decision of this Court and to all the

other available circuit judges of the circuit in regular active service, and no judge who

concurred in the decision having asked for rehearing, and a majority of the judges of the .=

’ Pursuant to Third Circuit 1.O.P. 9.5.3, Judge Richard L. Nygaard’s vote is limited to
panel rehearing. ‘ A
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circuit in regular service not ha{/ing voted for rehearing, the petition for rehearing by the -

panel and the Court en banc, is denied.

BY THE COURT,

s/ Richard L. Nygaard
Circuit Judge

.Dated: January 22, 2019
Lmr/cc: Michael A. Consiglio
Hector Rengifo
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