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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 18-2284

Peter B. Rojas,
Appellant

v,

Superintendent Fayette SCI, et al

(E.D. Pa. No. 5-17-cv-03488)

SUR PETITION FOR REHEARING

Present SMITH Chief Judge, McKEE, AMBRO, CHAGARES JORDAN, -
HARDIMAN, GREENAWAY, IR, VANASK[E SHWARTZ, KRAUSE, RESTREPO :
BIBAS and PORTER ClICUlt Judges , T

' The petmon for rehearing filed by appellant in the above-entitled case having been |

-subm'itteid to the judges who participated in the decision of this Court and to all the other

. 5 s
avaﬂable circuit Judges of the c1rcu1t in regular active service, and no judge who

concurred in the decision having dsked for rehearmg, and-a majority of the judges of the

e



e ié»cjr’é:uit"in regular service not havirg voted for rehearing, the petition for rehearing by the

anel and the Court en banc, is denied.

BY THE COURT,

s/ Theodore A. McKee
Circuit Judge

Dated: November 19, 2018
Lmr/cc: Peter B. Rojas
Christine F. Murphy
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Re:  Peter Rojas v. Super;ntendent Fayette SCI, et al.

- C.A.No. 18-2284
Page2

o

ORDER

Rojas’ request for a certificate of appealability is denied because he has not “made a
substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2).
Jurists of reason would agree, without debate, with the District Court that all of Rojas’
claims either lack merit, are procedurally barred, or are non-cognizable on habeas review.

See Slack v. McDaniel, 529 U.S. 473, 484 (2000).

By the Court,

s/ Theodore A. McKee

Circuit Judge
Dated: October 15, 2018 :*k
CJG/cc: Peter B. Rojas 2
Christine F. Murphy, Esq ' . ‘J‘%{ i
A True Copy

&)75%43 v‘-jw

Patricia S. Dodszuwelt, Clerk
Certified Order Issued in Lieu of Mandate
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ALD-003 g ‘ October 4, 2018
UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

" C.A. No. 18-2284
PETER B. ROJAS, Appellant
VS.
' SUPERINTENDENT FAYETTE SCI, ET AL.

(E.D. Pa. Civ. No. 5:17-cv-03488)

Present: MCKEE, SHWARTZ and BIBAS, Circuit Judges
Submitted are: |

~

. 1) Appellant’s notice of appeal, which may be construed as a request for a
certlﬁcate of appealability under 28 U.S.C. § 2253(c)(1);

2) . Appellees response; -
3) Appellant’s supplement to hlS request for a certificate of appealablhty, and

4) Appellant s second supplement to his request for a certificate of
appealability

in the above-captioned case.

Respecffully,

Clerk

(continued)
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IN THE UNITED STATES DISTRICT COURT
_ FOR THE EASTERN DISTRICT OF PENNSYLVANIA

PETER B. RbJAS, B CIVIL ACTION
Petitioner '
v. No. 17-3488
MARK CAPOZZA, ET AL., : | P 1 200

Respondents.

ORDER

AND NOW, this 7 %ay of May, 2018, upon careful and independent consideration of
the petition for writ of habeas corpus, and after review of the Répon and .Recommendation of
United States Magistrate Thomas J. Reuter, it is hereby ORDERED that:

1. Petitioner’s objections (Doc. Nos. 17 & 19) are OVERRULED;'

! Petitioner’s objections press the same argumerits raised in his petition. Because I find

that the Magistrate Judge applied the appropriate standard of review and thoroughly addressed
the pertinent legal issues in his Report and Recommendation, I will not re-address the same
issues. See Palmer v. Astrue, No. 09-820, 2010 WL 1254266, at *2 (E.D. Pa. Mar. 31, 2010)
(“If . . . objections to a Report merely reiterate arguments previously raised before a magistrate
judge, de novo review is not required.”), aff’d sub nom. Palmer v. Comm’r of Soc. Sec., 410 F.
App’x 490 (3d Cir. 2011). In his objections, Petitioner raises one new argument as to his first
claim, some additional facts as to his second claim, and adds a seventh claim, which I address in
turn below. ' -

" In his first claim, Petitioner argues that the state court unreasonably applied Brady and its
progeny in concluding that the prosecution’s failure to produce three exculpatory videos did not
- constitute Brady violations. The state court found that Petitioner did not satisfy the three prongs
of Brady with respect to the three videos. The Magistrate Judge agreed with the state court that
 Petitioner cannot satisfy Brady because the first video was not in the prosecution’s possession,
the second video was not material because it would not show a scene of altercation nor would it
‘show any evidence the jury was not already aware of, and the third video was not material
because it did not show Petitioner or the victim. In his objections, Petitioner contends that the

@
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2. The Report and Recommendatio'n (Doc. No. 11) is APPROVED and
"ADOPT_ED;

3. The Petition for a Writ of Habeaé Corpus is DENIED,;

4. Pet-itioner’s Motion for D‘iscovery> (Doc. No. 4) is DENIED;

5. Petitioner’s Motion to Appoint Counsel (Doc. No. 6) is DENIED;

4. There is no basis for the issuance of a certificate of appealability; and

5. The Clerk of Court is directed to mark this case CLOSED.

state court judge and Magistrate Judge failed to do a “cumulative” analysis of the effect of the
alleged suppression of the three videos. (Obj. at 5.) As the Magistrate Judge noted, the
prosecution never obtained the first video and Petitioner has failed to demonstrate how the
second and third videos were exculpatory or material. Because the videos were either ot
suppressed or not material, I find that a cumulative Brady violation has not occurred. See United
States v. Perdomo, 929 F.2d 967, 970 (3d Cir. 1991).

In Petitioner’s third claim, he contends that the state court unreasonably applied Miranda and its
progeny in concluding that trial counsel was not ineffective for failing to properly cross examine
a witness or argue a motion to suppress statements made by Petitioner. The state court
concluded that Petitioner was not in custody for purposes of Miranda when he made the
statements, and thus counsel was not ineffective for failing to more fully cross examine a witness
about them or raise a meritless argument to suppress them. The Magistrate Judge found that the
state court did not err in its determination and underscored that Petitioner had not overcome the
burden of 20 U.S.C. § 2254(e)(1), which states that “a determination of a factual issue made by a
State court shall be presumed to be correct. The applicant shall have the burden of rebutting the
presumption of correctness by clear and convincing evidence.” In his objections, Petitioner
points to additional facts that he avers indicate he was in custody. (Obj. at 12-15.) Upon review
of the record, I agree with the Magistrate Judge that Petitioner has not overcome the presumption
because viewed objectively, a reasonable person in Petitioner’s circumstances would not have
thought he was in custody. The additional facts to which Petitioner points in his objections do ‘
not alter this conclusion, and thus Petitioner has failed to overcome § 2254(e)(1)’s presumption.

‘Finally, Petitioner raises a new claim_in his objections, arguing that “the cumulative error
doctrine provides relief.”- (Supp. Obj. at 6.) Because I agree with the Magistrate Judge that no
individual constitutional errors were committed in state court, I cannot conclude that the
cumulative error doctrine applies here. ‘
S 0
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

PETERB.ROJAS CIVIL ACTION
v . 1o ¥ (Nzwiﬂ
MARK CAPOZZA, et al. D NO. 17- 348%

REPORT AND RECOMN[ENDATION

LHOMAS J RUETER L | o November 21,2017
United States Magistrate Judge- S

- Presently before the court is a pro se petition for a writ of habeas corpus filed
pursuént to28 U.S.C. § 2254. Petitioner is incarcerated at the State Correctional Institution
located in LaBelle, Pén‘nsylvariia. For the reasons that follow, the court recommends that the

petition be DENIED.

I BACKGROUND .. |

| On March 24,2011, after a trlal held in the Court of Common Pleas of Lehigh
County, Pennsylvania, a jury found petitioner gullty of one count of robbery an'd one count of
murder in the second degree. (No.'CP-39-CR-2.191-200_9 (C.p. Lehigh)). ThevH:onorable Kelly

L. Banach sentenced petitioner to a térm of life imprisonment, without the-possibility of parole.!

Commonwealth v. Rojas, No. CP-39:CR-2191-2009 (C.P. Lehigh May 13, 201‘1).
In her opinion denying potitioner’s pos’t-sentencé mot:ion, Judge Banach
summarized the trial evidence as follows: | | |
On May 28, 2009, the boriy.of Mark A. Holdren was discorfered Egainst a
. rear door of a home located in the 300 block of North Jute Street, Allentown,

Lehigh County, Pennsylvania by an off-duty nurse’s aide, Maritza Mercado. Ms. -
Mercado'attemptod to render aid but was unsuccessful. “At that time, Ms.

! " Petitioner was also originally sentenced to a concurrent term of no less than ten

years to no more than 20 years on the robbery count. However, the trial court vacated that
ortion of his sentence by Order dated July &, 2011.
P ENTERED
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Mercado could not find Mr. Holdren’s pulse and observed a large pool of blood
surrounding him. 9-1-1 was called and Officer Karl Koslowski of the Allentown
Police Department responded to the scene.

Officer Koslowski examined the victim as well but could not find a pulse.
He observed that Mr. Holdren was pale and stiff. The officer noted a trail of

- blood from the victim to the street and immediately called for supervisor,
“detectives, and additional marked units to preserve the crime scene. One of the

responding officers was Detective Richard Heffelfinger, a supervisor in the Crime
Scene Unit. Utilizing his training and knowledge of evidence collection at the
scene, Detective Heffelfinger and his team collected various items of evidence,
including blood samples, and made observations regarding a blood trail on Jute
and Gordon Streets. The crime scene was videotaped.

An autopsy was performed on the victim and it was determined that the
victim died from multiple sharp-force stab and slash wounds, two of which were
fatal. The wounds inflicted were consistent with those made by a knife or sharp
blade. One stab wound punctured the artery in the right medial thigh and was
associated with profuse blood loss and tissue destruction. Another wound was
observed in the victim’s chest, which struck the left lower lobe of his lung, and
had been inflicted with such force that one of the victim’s rib bones was partially
cut through. Defensive wounds were observed as well.

A folding knife was found in the victim’s shorts pockets. -
In addition to the evidence collection units, detectives from the Allentown

Police Department responded to the scene and attempted to recover additional
evidence. :

In the morning hours of May 28, 2009, the Defendant contacted a friend of .

the family, Michael Martin, and asked to speak with him. Mr. Martin met with
the Defendant and the Defendant told him that on the previous night, someone had
followed him and had “jumped” him. The Defendant claimed that he pulled out a
boxcutter and swung at his assailant, but was unsure if he actually connected with
him. Mr. Martin lent the Defendant a small amount of money for cigarettes and
the two returned to Mr. Martin’s home in Easton, Pennsylvania. There, the
Defendant contacted another family friend and that family friend instructed the
Defendant to contact the police and report the attempted robbery.

The Defendant went to Allentown police headquarters to report the
attempted robbery. After police realized that the incident may be connected to
Mr. Holdren’s homicide, the Defendant was interviewed by Detectives Louis
Tallarico and Louis Collins. The interview was tape recorded. In the interview,
the Defendant reported that he was hit on the head from behind and pulled out a

!ﬁ
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razor knife in defense. He told the police that he swung a couple of times, but
was not sure if his attacker was injured. Once the attacker fell to the ground, the
Defendant left the area. The Defendant showed the detectives some minor injuries
on his head that he claimed occurred during the attack.

Eyéhtuﬁlly, near the conclusion of the interview, the Defendant told

. detectives that he, in fact, did know the victim from the streets. He further
“explained that he was taking the victim to a location to buy narcotics, with the
expectation that the victim would either give the Defendant money or a portion of
the drugs in return. He told the detectives that he never saw the victim with a

. weapon. He further revealed that he went through the victim’s pockets when he

. was on the ground and took an ACCESS card and a pill bottle. The ACCESS
“card was eventually discovered in a public trash can nearby, in front of
Dominguez Grocery.

The Defendant went home and put his bloody clothing in the washing
machine, where it was eventually recovered by the police. The Defendant
discarded the slashing instrument, a knife with a razor on one end and a longer
blade on the other, wrapped in the t-shirt he was wearing, in a public trash can.
This too was eventually found by police.

Rojas, No. CP-39-CR-2191-2009, slip op. at 2-5 (C.P. Lehigh Dec. Sep. 15, 201 1) (Banach, J.).
" The Superior Court of Pennsylvania afﬂrfned the judgment of sentence on

February 13,2013. Commonwealth v. Rojas, 68 A.3d 362 (Table), No. 2684 EDA 2011 (Pa.

Super. Ct. Feb. 13,2013). On August 14, 2013, the Supreme Court of Pennsylvania denied

petiﬁoner’s petition for allowance of appeal. Commonwealth v. Rojas, 72 A.3d 603 (Pa. 2013)
(Table). On April 14,2014, petitionér filed a pro se petition for state collaterai relief pursuant to
Pennsylvania’s Post Conviction Relief Act (“PCRA”), 42 Pa. Cons. Stat. Ann.. §§ 9541, et _sgg_.
Counsel was appointed thereafter and a hearing was held on March 20, 2015. The trial court
denied peti;cioner’s PCRA petition on August 17, 2015.. The denial was then afﬂﬁned by the

Superior Court of Pennsylvania on April 28, 201'_7. Commonwealth v. Rojas, 2017 WL 1534919

(Pa. Super. Ct. Apr. 28,2017).  Petitioner did not file a Petiﬁc’)n for Allowance of Appeal. -
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The instant pro se habeas petition was ﬂled on July 28, 2017 (“Pet.”; Doc. No. 1).2

v Petmoner s habeas petltlon ralses the followmg grounds for relief:

1. [Whether] sta_te courts unreasonably apphed Brady-and its progeny when
the prosecution failed to produce various exculpatory surveillance videos.

2. [Whether] state courts unreasonably determined counsel’s failure to timely
object to the prosecution’s introduction of inflammatory video, requested no
curative instruction

3. [Whether] state courts unreasonably applied Miranda and its progeny
‘when trial counsel failed to properly cross-examine W1tness and failed to properly
argue motion to suppress.

. 4. . [Whether] PennSylvania state courts unreasonably determih[ed] that trial
counse] was not ineffective when he failed to prepare to argue motion in limine.

5. [Whether] Pennsylvania state courts unreasonably determined trial counsel
was not ineffective in enlisting an expert toxicologist; where PCRA counsel also
. did not enlist expert and abandoned claim.

6. [Whether] Pennsylvania state courts unreasonably determined trial, dlrect,
~and PCRA counsel were not ineffective in failing to challenge legahty of '
sentence. :

(Pet. 1 12. ) Petltloner subsequently filed a motion for the appomtrnent of counsel (Doc No. 6) ,v L

and a motlon for dlscovery (Doc. No 4). Respondents ﬁled a response to the pétition on

October 26, 2017 (“Resp »:Doc. No. 10)

2 Though the petition was docketed on August 3, 2017, “a pro se prisoner’s habeas

petition is deemed filed at the moment he dehvers it to prison officials for mailing to the district

court.” Burns v. Morton, 134 F.3d 109, 113 (3d Cir. 1998). The court presumes that the

petition was delivered on the date it was executed by pet1t1oner See Baker v. United States, 670
F.3d 448, 451 n.2 (3d Cir. 2012).

@
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= . - - " DPetitioner’s habeas petmon is governed by the Antiterrorism and Effective Death
Penalty Act of 1996 (“AEDPA”). The provisions of AEDPA relevant to the instant matter -

provicie as follows:

(d) An application for a writ of habeas corpus on behalf of a person in custody
pursuant to the judgment of a State court shall not be granted with respect to any
claim that was adjudicated on the merits in State court proceedings unless the
adjudication of the claim -

(1)  resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the

State court proceedmg

28US.C. § 2254(d) The Supreme Court emphasrzed that “AEDPA’S standard is mtentlonally

difficult to meet.” Woods v. Donald, 135 S. Ct. 1372 1376 (2015) (quotatlon omrtted).
The Supreme Court haS instructed that the “contrary to” and “unreasonable

apphcatlon” clauses in § 2254(d)(1) should be viewed mdependently Wllhams V. Tamr 529

U.S. 362 404-05 (2000). With respect to § 2254(d)(1) a federal habeas petitioner is entitled to
relxef under the ¢ contrary to” clause only if “the state court arrives at a conclusion opposrte to
that reached by this Court on a question of law or if the state court decides a case differently than
this Court has on a set of materially indist_inguishable facts.” Id. at 413. The Court m Williams
was careful to note that most cases will not fit into this category, whicn is limiterl to drrect and
unequivocal contradiction of Supreme Court authority. Q at. 406-08. |

Under the “unreasonable application” clause, “[a] state court dccision will be an
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unreasonable apphcatlon if (1) ‘the state court identifies the correct govermng legal rule from
¥ [the] C;;'t’s cases but unreasonably apphes 1t to the facts of the partlcular . case;’ or (2) ‘the
state court elthe_r_unreasonably extends alegal p_rmmp_le from our precedent to a new context
where it should not apply or unreasonably refuses to extenel that principle to a new context where
it should apply.”” Appel v. Horn, 250 F.3d 203, 209-(3d Cir. 2001) (quoting Williams, 529 U.S.
at 407). A federal habeas court may not issae the writ simply because that court concludes “that
the relevant state-court decision applied-clearly established .federal law errorteously or
incorrectly.” Williams, 529 U.S. at 411. Relief is appropriate only where the state court
decision also is objectively umeasonabie.. Id. The Tflird Cireuit Court of Appeals described
this ,“highly defeg_entialistandard” as follows: “[W]e will not surmise whether the state court

reached the best or even the correct result in [a] case; rather, we will determine only whether the

state_ceurt’s application of [federal law] was unreasonable.” .Collins v. Sec’y of Pa. Dep’t of -

Corrs.; 742 F.3d _5;2.8, 544 (3d Cir.) (second and third alteration in original) (quotation omitted),

cert, denied, 135 . Ct. 454 (2014). See als o White v. Woodall, 134 S. Ct. 1697, 1702 (2014)
(same). - | | |

| ‘With respect to 28»U.VS..C_V‘.. § 2254(d)(2), whieh dictates that federal habeas telief
may be granted wher; the state court adjudicationwas'based on an ﬁnreaéonable determination of
the facts in light of the evidence presented, the petltloner must demonstrate that a reasonable
fact-finder could not have reached the same conclusmns glven the ev1dence If a reasonable
baSIS existed for the factual ﬁndmgs reached in the state courts then habeas relief is not

warranted. Burtv Tltlow 134 S. Ct 10, 15 (2013) Campbell v. Vaughn, 209 F.3d 280, 290-91

(3d Cir. 2000), eert.' denied, 531 U.S. 1084 (2001). Add1t1onally, “a determination of a factual
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.issue made by 4 State court: shall be presumed to be correct. - The ‘apphcant shall have the burden

e —— o

- . - e (-.u_ 7

T of rebuttmg the presumpt1on of correctness by clear and convmcmg ev1dence » 28US. C.§

2254(e)(1) See also Rountree A Bahclq 640 F 3d 530 538 (3d C1r) (“State “court factual
findings . . . are presumed correct; the petitioner has the burden of rebuttmg the presumption by -

clear and convincing evidence.”) (quotation omitted); cert. denied, 565 U.S. 992 (2011);

Simmoons v. Beard, 590 F.3d 223, 231 (3d Cir. 2009) (“Under the § 2254 standard, a district -

court is bound to présume that the state court’s factual findings are correct, with the burden on
the petitioner to rebut those findings by clear and convincing evidence.”).
A federal habeas court may not consider a petitioner’s claims of state law-

violatien’s, but must limit its review to issues of federal law." See Estelle v. McGuire, 502 U.S.

62, 67-68 (1991) (not the province of the federal court to re-examine a state court’s’

" determinations on state law questions); Pulley v. Harris, 465 U._S.. 37, 41 (1984) (“A federal court

may not issue the writ on the basis of a perceived error of state law.”); Engle v. Isaac, 456 U.S.

107, 120 n. 19 (1982) (“If a state prisoner alleges no deprivation of a federal right, § 2254 is

simply inapplicable.”); J ohnson v. Rosemever, 117 F.3d 104, 110 (3d Cir. 1997)1(“[E]rro-rs of
state law cannot be repackageéi as federal errors silnp'ly by citing the Due Process Clauee.”).
B. ~ Exhaustion and Proceduréil Default | |
| Respondent asserts that some of petitionier’s claims a:re procedurally defaelted. It
is well established that a prisoner must present all ef his claims to a state’s intermediate court

beforé a district court may entertain a federal petition for habeas corpus.” 28 U.S.C. §

3 On May 9, 2000, the Pennsylvania Supreme Court issued Order No. 218 that

" declared that federal habeas petitioners no longer have to appeal to the state supreme court to

satisfy the exhaustion requirement. The Third Circuit has recognized the validity of this Order.
®
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2254(b)(1)(A); O’Sullivan v. Boerckel, 526 U.S. 838, 845, 847 (1999); Rolan v. Coleman, 680

F.3d 311, 317 (3d Cir.), cert. denied, 568 U.S. 10‘36’ (2012). *“The exhaustion requirement
ensures that state courts have the first opportunity to review federal constitutional challenges to

state convictions-and preserves the role of state courts in protecting federally guaranteed rights.”

~ Caswell v. Ryan, 953 F.2d 853, 857 (3d Cir.), cert. denied, 504 U.S. 944 (1992). To satisfy the

exhaustion requirement, a petitioner must demonstrate that the claim raised in the federal petition

was “fairly presented” to the state courts. Duncan v. Henry, 513 U.S. 364, 365-66 (1995)

(quoting Picard v. Connor, 404 U.S. 270, 275 (1971)). See also Baldwin v. Reese, 541 U.S. 27,
29 (2004) (same).
- - However, when the petitioner cannot obtain state court review of his claims

because of noncompliance with state procedural rules, the doctrine of procedural default

generally bars federal habeas corpus review. Martinez v. Ryan, 566 U.S. 1 (2012); Coleman v.’

Thompson, 501-U.S. 722, 729-32 (1991). The Third Circuit Court of Appea_ls explained:

Procedural default occurs when a claim has not been fairly presented to the
state courts (i.e., is unexhausted) and there are no additional state remedies
available to pursue . . . ; or, when an issue is properly asserted in the state
system but not_ addressed on the merits because of an independent and
adequate state procedural rule[.]

* Rolan, 680 F.3d at 317 (citations omitted). See also Bey v. Sup’t Greene SCI, 856 F.3d 230,

236 (3d Cir. 2017) (same). Upon a finding of procedural default, revi‘ew of a federal habeas
petition is barred unless the habeas petitio_rier can show “(1) the procedﬁral rule was not

independent and adequate; (2) cause for his failure to coﬁlply with state procedural rules and

See Lambert v, Blackwell, 387 F.3d 210, 233-34 (3d Cir. 2004), cert. denied, 544 U.S. 1063
(2005). <
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considered.” Peterkin v. Horn, 176 F. Supp. 2d 342, 353 (E.D. Pa. 2001) (citations omitted).”

prejudice resulting therefrom; or (3) that a fundamental miscarriage of justice will occur if not

Procedural default may be overcorne by ap.plication‘v of the Supreme Court’s
holdiﬁg in Martinez, in Which the recognized a narrow exception to its prior holding in Coleman,
501 U.S. at 729-32, that attorney errors in a post-conviction proceeding do not establish cause to
excuse a pfocedural default. Id.at 8. The Supreme Court held that in states like Pennsylvania,
where state law requires ineffective assistance of trial counsel claims be raised in an
initial-review collateral pro.c'eeding., a petitioner may establish “cause” sufficient to overcome a
procedural default if “appointed counsel in thg initial-review collateral proceeding, where the

claim should have beén raised, was ineffective under the standards of Strickland v. Washington,

466 U.S. 668 . ..(1984).” 1d.at 14. The Court continued that “[tJo overcome the default, a
prisoner must also demonstrate that the underlying ineffective-assistance-of-trial-counsel claim is
a substantial one, which is to say that the prisoner must demonstrate that the claim has some

merit.” Id. Asthe Third Circuit Court of Appeals récently explained, “whether a claim is

2 “A state [procedural] rule provides an adequate and independent basis for

precluding federal review if (1) the rule speaks in unmistakable terms; (2) all state appellate

" courts fefused to review the petitioner’s claims on the merits; and (3) their refusal was consistent
with other decisions.” Boyd v. Waymart, 579 F.3d 330, 368 (3d Cir. 2009) (quotation omitted).
Petitioner can demonstrate cause for purposes of procedural default if he can show that some
objective factor external to the defense impeded or prevented his ability to comply with the state
procedural rules. See Caswell, 953 F.2d at 862. The cause must be “something that cannot
fairly be attributed to [the petitioner].” Coleman, 501 U.S. at 753. To show prejudice,
petitioner must present evidence that this factor did more than merely create a possibility of
prejudice; it must have “worked to [petitioner’s] actual and substantial disadvantage.” Murray
v. Carrier, 477 U.S. 478, 494 (1986) (emphasis in original) (quoting United States v. Frady, 456 -
U.S. 152, 170 (1982)). The third exception to procedural default is concerned only with
“actual” innocence and petitioner must show that in light of new evidence it is more likely than

not that no reasonable juror would have convicted him absent the claimed error. Schlup v. Delo,
513 U.S. 298, 327-28 (1995). . .
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| ‘substantial’ is a ‘threshold inquiry’ that ‘does not require full consideration of the factual or
B legal bases adduced in support of the claims . }_3_e:v, 856 F.3d at 238 (quoting Miller-El v.
Cockrell, 537 U.S. 322,_ 327 (2003));. v The_ Supreme Court left standing, however, the

long-established principle that there is no right to counsel ina post -conviction proceedmg See

28 U.S.C. § 2254(i); Moore v. DiGuglielmo, 489 F. App X 618 627 n.5 (3d Cir) (not _

precedential), cert. derried, 568 U.S. 1016 (2012); United States v. Colon, 2016 WL 687183, at

*4 (E.D. Pa. Feb. 18, 2016) (same). .
C. . Standard for Ineffective Assistance of Counsel Claims

Petitioner asserts several claims of ineffective assistance of counsel. In

Strickland v. Washington, 466 U.S. 668 (1984), the Supreme Court set forth a two-prong test that

a petitioner must satisfy before a court will find that counsel did not provide the effective
assistance guaranteed by the Sixth Amendment Under this test, a petitioner must show: (1) that
counsel’s performance was deﬁcrent and (2) counsel’s deficient performance caused the

petitioner prejudice Id at 687-96. See also Harrmgton v. Richter, 562 U.S. 86 (2011) (same)

. Premov. Moore 562 U. S 115 (201 1) (same) The United States Supreme Court observed that

“[sJurmounting Strickland’s_ high bar is never an easy task.” Harrington, 562 U.S. at 105

f {quotation omitted)'.' See also Collins,v 742 Ft3d at 544 _(discusSing Strickland).
To show deficient peﬁ'orniance? a petitioner must show “that counsel’s
representation fell below an objective standar_d of reasonableness™ andthat “counsel made errors
-so serious that counsel was not functioning as the ‘co_unsel’ guaranteed the defendant by the
Sixth Amendrnent.” Strickland, 466 U.S. at :687488. _ In evaluating counsel’s performance, a

reviewing court should be “highly deferential” and must make “every effort . . . to eliminate the
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dlstortmg effects of hmd51ght to reconstruct the circumstances of counsel’s challenged conduct,
L 'and to evaluate the conduct from counsel’s perspectlve at the time.” Id. at 689. Moreover,
there is a “strong presumpt1on that counsel S conduct falls within the wide range of reasonable
professional assistance; that is, the defendant must overcome the presumption that, under the
circumstances the challenged action ‘might be considered sound trial strategy.”” Id. (citation
omitted). The Court cautioned that the appropriate “question is whether an attorney’s
representat1on amounted to 1ncompetence under preva111ng profess1onal norms,’ not whether it
deviated from best practices or most common custom.” Premo, 562 U.S. at 122 (quoting
Strickland, 466 U.S. at 690).

The United States Supreme Court explained the prejudice requirement for an
ineffective assistance of counsel claim as follows: -

With respect to prejudice, a challenger must demonstrate *“a reasonable probability

that, but for counsel’s unprofessional errors, the result of the proceeding would

have been different. A reasonable probability is a probability sufficient to -

undermine confidence in the outcome.” It is not enough “to show that the errors

had some conceivable effect on the outcome of the proceeding.” Counsel’s

errors must be “so serious as to deprlve the defendant of a fair tr1al a trial whose
result is reliable.” ,

Harrington, 562 U.S. at 104 (citations omitted). See also Cullen v. Pinholster, 563 U.S. 170,
189 (2011) (holding that the prejudice requirement of Strickland “requires a ‘substantial,” not just
‘conceivable,” likelihood of a different result” (citationvomitted)). Tt follows that ““counsel

cannot be deemed ineffective for failing to raise a meritless claim.””, Ross v. Dist. Attorney of

the Cnty. of Allegheny, 672°F.3d 198,211 n.9 (3d Cir. 2012) (qu_oting Werts V.-V_aughn, 228
F.3d 178,202 (3d Cir. 2000)). - ' '

Where, as in the instant case, the state court already has rejected an ineffective
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assistance of counsel claim, a federal court must defer to the state court’s decision pursuant to 28

. USC § 2254(e)(1). As the Supreme Court stated,-’

Establishing that a state court’s application of Strickland was unreasonable under
§ 2254(d) is all the more difficult. The standards created by Strickland and §
2254(d) are both “highly deferential,” and when the two apply in tandem, review
is “doubly” so. The Strickland standard is a general one, so the range of

- reasonable applications is substantial. Federal habeas.courts must guard against
the danger of equating unreasonableness under Strickland with unreasonableness
under § 2254(d). When § 2254(d) applies, the question is not whether counsel’s
actions were reasonable. The question is whether there is any reasonable
argument that counsel satisfied Strickland’s deferential standard..

Harrington, 562 U.S. at 105 (citations omitted). See also Woods v. Donald, 135 S. Ct. at 1376
- (when considering claiﬁls of ineffective assistance of counsel, AEDPA review must be ““doubly
. 'dgt;éréritiai’iin order to afford “both the state court and the defense attorney the benefit of the
doul_qt?’,’) (quoting Burt v. Titlow, 134 S. Ct. 10, 13 (2013)).
=.D. . Petitioner’s Claims

.- Claim No. 1 [Whether] state courts unreasonably applied Brady and its
- progeny when the prosecution failed to produce various
exculpatory surveillance videos.

Petitioner argués that the state courts erred in denying his Brady claims brought

due to the failure of the Commonwealth “to produce various exculpatory surveillance videos.”

; (Pét. 91 12.) In his habeas petition, petitioner stated the following in support of this claim:

Petitioner’s 14th Amendment rights were violated when the prosecution failed to
comply with discovery request[s] and withheld exculpatory evidence (video
footages). Petitioner’s due process rights under the U.S. Constitution were .
plainly violated when the withholding of the evidence prevented petitioner from
demonstrating his innocence, precluding petitioner from corroborating to the jury,

. with tangible evidence his account of the day of the incident. Withholding of
evidence gave credence to the Commonwealth’s witness[’]s testimony.
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~ 1d. Petitioner raised this claim during his direct appeal, arguing that “exculpatory evidence - -

- existed on ci_fj}’c’;am’eré_é and a camera outside a grocery store. According to [petitioner], the

videos would cb.rrvobo.r'at-e‘_ his c.lai.msthat the"v'ictim'al‘jpioached him. He adds that the tapes
should have beén prese_rved' and disclosed.” Rojas, No. 2684 EDA 2011, slip op. at 14-17.
Respondent counters that petitioner’s first claim for relief is meritless and should be denied. -
(Resp. at 6-8.)

The Superior Court considered petitioner’s Brady claims and 'cohcludéd’that they
were meritless. With regard to the grocery store video, the court noted that petitioner “cannot -
establish that the Commbnwealth ever possessed the footage.” Rojas, No. 2684 EDA 2011, slip
op. at 16-17. Concerning the two city vsurveillance videos, one at Second and Gordon streets and
one at Sixth and Turner streets, the court “fail[ed] to see how the video evidence was
exculpatory” given that the video evidence was not of the crime séene,- and “[t]he fact that the *
victim may have first apﬁroached [petitioner] on thé video in no way advances the position that _
the victim attacked [petitioner].” Id.at 17. |

While a prosecutor's affirmative duty to disclose evidence favorable to a

defendant ¢an be traced to early twentieth century prohibitions against misrepresentation, it is-

' pvredominantly.associated with the Supreme Court's decision in Brady v. Mafvlénd, 3730U.8.83

(1963). “Brady obligations attach to all exculpatory evidence in‘the government’s actual or -

4

appeal. As a result, they are unexhausted and, since the time to raise them in a new PCRA filing .
has now passed, they are now procedurally defaulted and thus not cognizable on review. .See 28 * .
U.S.C. § 2254(b)(1)(A). ' : ' LT
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The court notes that petitioner appears to have raised additional Brady claims in" ; Sl
- his PCRA petition with respect to two other surveillance videos, at Fourth and Turper streets and ... .
at Fourth and Chew streets. However, these ¢laims were not included in petitioner’s PCRA™ "+



constructive possession.” Maynard V. Gov’t of the Virgin Islands, 392 F. App’x 105, 113 (3d‘ .
Cir. éO'IO) (not preeetiehtial). . The Supreme Courtjhas explained that "[t]here are three
components of a _t_ruem violation: The _evidence at issu:e_m‘ust be ‘favoirable to the accused,
either becauselit is ej.(culpatory, or because it is impeaching; that evidence must have been
suppressed by the State; either willfully or inadvertently; and hrejudice must have ensued.”

Strickler v. Greene, 527 U.S. 263, 281-82 (1999). Other courts have stated the three prongs

thusly: "To establish a Brady violation, it must be shown that (1) evidence was suppressed; (2)

the evidence was favorable to the defense; and (3) the evidence was material to. guilt or

punishment." Simmons v. Beard, 590 F.3d 223, 233 (3d Cir. 2009) (quotation omitted).
Not every failure to disclose favorable evidence gives rise to a constitutional _

~ violation. Kyles v, Whitley, 514 U.S. 419, 436-37 (1995). -A Brady violation does not occur

unless there is a reasonable ptobability that the suppressed evidence would have produeed a :

different verdict ,ie., the suﬁptessed evidence was "material." Strickler, 527 U.S. at 281. A

reasonable probablhty 1S shown when tr1e govemment's suppression undermines confidence in

the _outcome of the trial. Kvles 5 14 U. S at434.

This court agrees with the state court that petltloner cannot satisfy the three prongs
of Brady with respect to these three suryeﬂlance v1deos Tnal testlmony revealed that the police
were never able to obtain the grocery store video, because

'the employees and the store owner did not know how to download the videotape:
. surveillance frqm their system. So, they had to make an appointment with ADT,

> Exculpatoty‘evidence has been descrihed as that which “goes to the heart of the

defendant’s guilt or innocence as well as that which. might well alter the jury’s judgment of the
credibility of a crucial prosecution witness.” United States V. Starusko, 729 F.2d 256, 260 (3d
Cir. 1984) (citing Glgho V. Umted States 405 U S. 150, 154 (1972))

i@
Sla




the security $ystem, to have it downloaded at a later time. And, unfortunately, the
Way the system was set up, it was eventually purged so we weren’t able to get it.

| VI(N T. 3/21/2011 at 165 ) Petitloner has not disputed this sequence of events. There can be no
Brady v1olation for failing to produce the grocery store video because the v1deo vvas never in the
actual or constructive_ possession of the state. See Maynard, 392 F. App x at113.

| This court likewise agrees with the Superior Court that petitioner has not
established howthe two city surveillance videos were exculpatory or material. . In his direct
appeal, petitioner ‘claimed the ﬁrst video, lfrom Second and Gordon Streets ‘;would show
[petitioner] mjured and bloody ? .ThIS court fails to see how this evidence “ goes to the heart of
: defendant s guilt or mnocence ’ as petitioner does not claim that it would show the scene of any
altercation _between himself and the victim.- Even if the court were to ﬁnd:th1s footage to be
exculpatory, it is not material because there is no reasonable probability that footage “showling]
petitioner injured and bloody” would have produced a-different verdict. | m, 527 U.S. a_t |
281. Arnple evidence was presented at trial that petitioner had sustained injuries in the
altercation from which the jury could have concluded that petitioner was acting in self-defense;
photographs were presented to the jury that showed petitioner’s alleged injuries, see N.T.
3/23/2011, at 12-15, and multiple ofﬁcers testiﬁed that petitioner reported having been mjured
during the 1n01dent See N.T. 3/22/201 1 at 21 l(Ofﬁcer Berger testiﬁed that petitioner reported -
the Victim ‘came up behind him and hit hirn in the head or struck hirn in the head”) N.T.
3/23/2011 at 19 (Ofﬁcer Millan recalls seemg blood as well as lumps on petitioner s head) at 91 o
(Officer Tallarico recalls seeing “maybe a dime 51zed spot of dried blood” on the top of -
petitioner’s head, and petitioner reported that he had received the injury in the stiﬁg'gié),' Thus_,. -
this court finds no B@y violation with regard to the Second and Gordon-.surveillance vi'deo.: S
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Petitioner alleged that the second video, from Sixth and Turner streets, would

- show [petitioner] bemg approached by [the v1ct1m] ” Even if the video d1d show petitioner

initially being approached by the v1ct1m the court fails to see how thls would tend to establish
that the victim was the aggressor. Furthermore, Detective Tallarico testlﬁed that he rev1ewed
the video from Sixth and Turner streets, and did not see either petitioner or'the Victirn on the
video around_the tirne of the incident. See N.T. 3/23/201 1, 'at 96-97 The Superior Court

credited this testimony, see Rojas, No. 2684 EDA 2011, slip op. at 15, and this court is “bound to

~ presume that the state court’s factual findings are correct.”® Simmons, 590 F;3d at 231 (citing

28 US.C. § 2254(d)). Petition_er -has not overcorne this presumption here. Thus, petitioner has
not met his burden of establishing that the video would have been eitculpatory, or that it was
material. | o |

. For the foregoing _reasons, petitioner has not established a Brady Violation with :
respect to these three surveil-l'ance yideos and his first claim must be denied.

Clalm No. 2 - [Whethex] state conrts unreasonably determin [e]d counsel’
failure to timely object to the prosecution’s introduction of
inflammatory video; requested no curative instruction.

Petitioner argdes that his trial counsel was ineffective for failing to object to video

footage that was shown during the trial, which depicted ‘the scene of the homlclde mcluding
blood tralls and pooling of blood, and the victim’s body” see &]a_ No. CP 39-CR-2191-2009,

slip op. at 10 (C.P. Lehlgh Aug. 17, 2015), and for failmg to request a curative instruction. In

support of this claim, petitioner provides the folloWiiig:

- Though the officer’s testimony was, credited on appeal, “§ 2254 draws no |

distinction between state trial and appellate court factual determinations.” Rolan v. Vaughn
445 F.3d 671, 679 (3d Cir. 2006) (citation omitted). :

-
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Petitioner’s 6th Amendment rights were violated when trial counsel failed to
object to inflammatory video introduced by the prosecution that caused spectator
to scream arid run out of the courtroom. - Where trial counsel did not review([]
video to request redaction of possible inflammatory footage[] nor did he request

* cautionary instruction to the jury. Therefore leaving the jury to cast a verdict based
on emotional determinations rather than askmg the court to adv1se them not to
allow emotions [to] affect their decisions.-

-(Pet: 912.) Petitioner presented this argument to the state courts in his PCRA petition and

appeal. See Rojas, No. CP-39-CR-2191-2009, slip op. at 7-12 (C.P. Lehigh.Aug. 17,2015);

Rojas, 2017 WL 1534919, at *3. The PCRA and appellate eourts found that counsel did not
render ineffective assistance because the video was not unduly prejudicial, as the Superior Court
had determined in pefitioner’s direct appeal. -

In his direct appeal, petitioner argued that the trial court improperly admitted the
crime scene video because it was unduly inflammatory and preJudlclal In resolvmg the issue, -
the Superior Court stated that the video was “consonant with the severity of a homicide crime .-
scene,” and found that its admission “does not rise to the level of inflammatory and

,’7

overwhelmingly prejudicial evidence that would inflame the minds of the jury.”” Rojas, No.

2684 EDA 2011, slip op at’13.

7 Petitioner claims that the video “caused [a] spectator to scream and run out of the

courtroom.” (Pet. 1 12.) The trial court, in evaluating petitioner’s PCRA petition, “reviewed
the notes of testimony and . . . listened to the audio recording of the actual trial.” Rojas, No.
CP-39-CR-2191-2009, at 11 (C.P. Lehigh Aug.17, 2015). The court found that “the reaction to
the viewing of the videotape by the spectator was not shrieking, sobbing, or crying out,” but
rather “two or three muffled sobs.” Id. Further, the court expressed that it “d[id] not recall any
spectator making a ‘scene’ in the courtroom or inappropriately exiting the courtroom during -
trial.” Id. Thus, the court found “no indication that there was any disruption during the -
videotape, nor during the course of the trial” Id. This court must defer to the state court S
factual findings on this matter. See 28 U S.C. § 2254(d).. : :
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The PCRA court and appellate court analyzed the crime scene video under
Pennsylvama law regardmg the adm1551b1hty of crlme scene photographs and found no error in
the Superlor Court’s prlor determmatlon - As “[c]ounsel cannot be deemed ineffective for

failing to raise a meritless claim,” the Superlor Court found that ceunsel: was n_ot ineffective for

failing to object to the video. See Rojas, 2017 WL 1534919, at *3 (citing Commonwealth v \

Fears, 86 A.3d 795, 804 (Pa. 2014)).

The admission or exclusion of evidence is within the sound discretion of the trial

court. Scales v. United States, 367 U.S. 203, 256 (1961). Generally, “[d]iscretionary rulings
regarding the admissibility of eviiience are . . . best left to the province of the trial judge.” Yohn
v. Love, 76 F.3d 508, 525 (3d Cir. 1'996). Even if this court were to find that the admission of
the video to be in'error, “[i]t is a _vyellfestablis_hed principle that evidentiary errors of state courts
are not.considered to be_ of constitutional proportion, vco.gnizable in federal habeas corpus
proceedings, unless the error dei)fiveé a defendant of fundamental fairness in his criminal trial ”

Bisaccia v. Attorney Gen. of N.J., 623 F,Qd 307, 312 (3d Cir. 1980) (citing Donnellyv..

DeChristoforo, 416 U.S, 637, 642-43 (1975)). A claim under this standard “would arise if the
probative value of the evidenee, althodgh_ relevant, waS: greafly outweighed by the prejudice to

the accused '_from- its admission.” »Albre_rcht v. Horn, 485 F.3d 103, 122 n.6 (3d Cir. 2007) (citing

Bi_sacci‘é, 623 F.2d at 313).. | To eonstitlite a denial of fundamental falrness, rthe ev_idence

admitted or not admitted “must be material in the sense of a crucial, critical, highl}f significant

8 To the extent that petitioner is challenging the state court’s evidentiary ruling

under state law, such a claim would not be cogmzable onreview. See Estelle, 502 U.S. at 67-68
(“In conducting habeas review, a federal court is “limited to deciding whether a conviction
violated the Constitution, laws, or treaties of the United States.”).
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factor.” Johnéon'v. Wainwright, 719 F.2d 1125, 1127 (11th Cir. 1983), cert. denied, 466 U.S.

975 (1984). See also Snell v Lockhért, _:1_4 F.3d ,1289’- 1299 (8th Cir.) (finding that a state
court’s evide’nat‘iary'rul‘ing denies.vdue\: pfbceés’ \i)hefé 1tls “s0 P gross,’ . . . ‘conspicuously
prejudicial,’ . . ., or otherwise of 3uch magnitude that it fatally infected the trial and failed to
afford petitioner the fundamental fairness which is the essence of due process.. . . .” (citations
omitted)), cert. denied, 513US. 960 (1994). |

After careful_'exgrﬁinati'c;n of the record, this co.urt' does not find the. admission of
the crime sceﬂe video, a-‘s. described by the étate coﬁrts, to have debrived petitioner of o
fundamental fairness in his trial. under the standard ouﬂined above.  Thus, this court cannot
disturb thé trial .court’s ruling that the crime scene video was admissible. Any‘ij'ecti‘o'n by trial
counsel either on state law grounds or on the ba;sis of federal due process would have been™ -
without merit. Because trial counsgl cannot be ineffective -for failing to raise-a meritless claim,

petitioner’s second claim must be denied”’

’ Moreover, petltloner has not shown that the decision notto object to the video or

request a ‘curative instruction was not sound trial strategy. ‘Under Strickland, to establish-
ineffective assistance of counsel, a petitioner has to “overcome the presumption that . . . the
challenged action ‘might be considered sound trial strategy.”” 466 U.S. at 689 (01tat10n
omitted). At the PCRA hearing, petitioner’s trial attorney testified that he did not act to
suppress the video “because what the video showed to [hlm] was that the victim was able to -
walk, to walk away from the fight scene, and got some. distance and attempted to get help,”
which he stated was relevant “to get first degree [murder] off the table,” because it showed that -
petitioner’s specific intent may not have been to kill the victim. (N.T. 3/20/15, at 10-11.) He
stated that “[w]e chose to let the jury see . . . the' distance, let them see that he walked away from
the scene, and we didn’t think that a stlpulatlon [that the victim walked away] would have as

‘much effect on the jury.” Id. at 13. Trial counsel explained that he did not request a curative -

instruction because:

I didn’t want to draw attention to that. I didn’t think it was that big of a deal. I
thought it would have been worse drawing attention to it and having the judge
instruct the jury about; you know, saying the video is horrible and putting that in

(w
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- Claim No.3 [Whether] the trial court unreaSonably.appli_ed Miranda and
. its progeny when trial counsel failed to properly cross-examine
witness and failed to properly argue motion to suppress.

- Petitioner argues that trial counsel failed to prbperly cross-examine Officer Berger
at a pretrial hearing and failed to file a motion to suppress his pre-Miranda statements to police.

In support of this claim, petitioner states:

Petitioner’s 5th and 14th Amendment of the U.S. Constitution[] due process was
violated when trial counsel did not properly cross-examine[] Commonwealth
witness at pre-trial hearing to elicit further information that petitioner’s rights to
Miranda warnings were violated. Petitioner was interrogated first then

- subsequently Mirandized and interrogated again, however, trial counsel did not
raise issue on his motion to suppress nor did counsel attempt[] to pursue
suppression of the illegal[ly] obtained confession.

(Pet. 1 12.) The Pennsylvania Superior Court rejected petitioner’s claim on this issue. . It found
that petitioner “was not in custody for the purposes of Miranda,” and looked to the trial court’s .
. recitation of the circumstances under which he made his pre-Miranda statement:

"Upon review of the totality of the circumstances surrounding [petitioner’s]
interaction with Officer Berger, we do not believe that the officer was required to
. issue Miranda warnings. [Petitioner], of his own accord, appeared at the police
station to report that he was the victim of a robbery. Officer Berger initially dealt
- with [petitioner] as a victim and allowed [petitioner] to tell him his versjon of the
- events in question. When Officer Berger eventually came to suspect that
- :[petitioner] knew more about the homicide on Jute Street, he confirmed the
‘information he had been given and contacted detectlves to further the homicide
: mvestlgatlon

Rojas, 2017 WL 1534919, at ¥4."
The state court's analysis is neither cont_r-ary to nor an unreasonable application of

federal law, nor was it an unreasQnable determination of the facts in light of the evidence

their heads . . .. Ithought that was the best course of action at the time.

- Id. at17.
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presented As the state court properly explamed a suspect is entitled to Miranda warnings prior

" toa custod1a1 1nterrogat10n, id. at *4; Miranda warmngs are not required for the admission of a -

defendant's statements made voluntarily of his own dccord. ’VSQ Miranda, 384 U.S. at 478 (“Any

statement given freely and V’oliintarily without any compelling influences is, of course,
admissible in evidence . . . . Volunteered statements of any kind are not barred by the Fifth
Amendment and their admissibility is not affected by our holding today.”).

' The United States Supreme Court has defined "custodial interrogation" as*

"questioning initiated by law enforcement officers after a’ person has been taken into custody or

otherwise deprived of freedom in any significant way." Id.at 444. When determining whether
an individual is in custody, the ultimate inquiry is "whether there is a 'formal arrest or restraint on

freedom of moverment' of the degree associated with a formal arrest."” California v. Behelet, 463-

U.S: 1121, 1125 (1983) (quotations omitted). In situations where there is no formal arrest, -

"custody" means whether a person had the freedom "to come and go as he pleased." United

States v. Mesa, 638 F.2d 582, 587 (3d Cir. 1980); see also United States v. Leese, 176 F.3d 740,

743 (3d Cir. 1999) (using the ebjective test of whether the government has in some meaningful

way impo'sed restraint on a'petsc)n’sﬁeedom of action). A court must, therefore, employ a
fact-intensive ana1y51s and objectively examme ‘all circumstances surroundmg the interrogation.

Stansbury v. California, 511 U.S. 318, 322 (1994) Notably, the relevant test does not consider .

the subjective intent of the officers, but rather “how a reasonable man in the suspect's position

would have understood his situation.” Berkemer v. McCarty, 468 U.S. 420, 442 (1984). See

* also United States v. Long Tong Kiam, 432 F.3d 524, 528 (3d Cir. 2006) (“As the Supreme
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Court has emphasized repeatedly, the inquiry_ in Miranda cases is not intq the officer’s subjective
mtent, .ié'uspi.civon? or viéws.”- (citations omitted)).

In thié case, the court:-finds no erfor in the state courts’ determination t‘}:1atv L
petitioner was not subj ect to custodial interrogation. At a pretrial hearing, Ofﬁcer Bgrger} t_he
6fﬁcer who initially spoke with petitioner, testified that he was working the cornplaint desk on .
the day in question when petitioner “came into the complaint desk to report a robbery from early
that morning.” (N.T. 10/27/09, at 36-37.) Petitioner.reported “that he Was a victim of a
robbery,” and the officer began to “gathgr all th¢‘inforrnation that [he] could” throggh “normal
conversation.” - Id. at 37, 40. Based on the location of the alleged robbery, the officer began 'Fo
suspect that petitioner was involved in the homicide but “continued with the rqbbeq
investigation.” Id. at 39-40. The officer was speaking to petitioner in “the o_utgide lobby area
of the complaint window,” which is open to the public and not in a secured area. Id. at 37-38.
The ofﬁvce'r testiﬁéd that petitioner “absolutely” cquld have left the lobby area at any time. Id. at
41.

‘Thus, the state courts found that petitioner appeared at the police station of his

own accord to report being the victim of a robbery, and was not subject to custodial interrogatién.

The questions-of fact uﬁd_erlying this ultimate conclusion are governed by the siatutqry
presumption of the correctness of state -couft factual findings in 20 US.C. § 2254(e)(1), which .
provides:

In a proceeding instituted by an application for a writ of habeas corpus by a person
in custody pursuant to the judgment of a State court, a determination of a factual

.issue made by a State court shall be presumed to be correct. The applicant shall
have the burden of rebutting the presumption of correctness by clear and
convincing evidence. .

»
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P'etitioner ha’s not overcome this preSumption. ‘Considering these facts from an
objective standpomt ‘this court ag'rees that a reasonable person in petitioner’s shoes would have ..
would net have understood thself as bemg in the ofﬁcer s ‘custody while reporting being the
victim of a cri'm‘e. Though the officer asked questions of petitioner and may have suspected

petitioner was involved in the homicide, the inquiry does not consider the officer’s subjective .-

intent or suspicion. Long Tong Kiam, 432 F.3d at 528. Thus, this court is satisfied that no

Miranda violation occurred. Because counsel cannot be ineffective for failing to raise a
meritless claim, the state courts correctly determined that no ineffective assistance of counsel was
rendered. Petitioner’s third-claim must be denied.
Claim No. 4 [Whether] Pennsylvania state courts unreasonably
determin[e]d that trial counsel was not ineffective when he
‘failed to prepare to argue motion in limine.
Petitioner argues that his trial counsel was ineffective in failing to prepare for and
"argue a motion in limine regarding the victim’s ACCESS and Rescue Mission records... In
support thereof, he states the following:
Petitioner’s 6th"Ar_nendment.Rights of the U.S.-Constitution [were] violated when -
counsel did not prepare to effectively argue that decedent’s Access and Rescue -
- Mission records were admissible. Experienced and prepared counsel would have
found multiple laws that would have helped him have the motion in limine
granted, however, he opted for an argument that could not win grounded on
decedent’s funds. Failure to have this evidence admitted at trial prevented
evidence that demonstrates petmoner s clalm of self- defense
(Pet. 12 ) Petltloner raised thls cla1m in h1s PCRA petltlon argulng that the records contalned
evidence of the victim’s “recent history of psychlatrlc troubles, -Wthh. petitioner argues is
relevant to his self-defense claim. The Superior Court found these arguments “unavailing,”
stating “[a]t best, [petitioner] has established that [the victim] filled out a quesﬁormaire
f e
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mdlcatmg he was addicted to heroin. Rojas, 2017 WL 1534919, at *5. At_the hearing, counsel

L als‘._ovmdlcated the questlonnalre may have stated tha"t [the victim] suffered from suicidal ideation
and depféséionf’ Ld_ The court found the Hinformétion to be irrelevant to petitioner’s '
self-defense claim, as it “would not establish that [the victim] was more likely to have attacked
[petitioner].” Id.

As discussed sﬁpra; “[d]iscretionary rulings regarding the admissibility of
evidence are still best left to the province of the trial juvdge.” Yohn, 76 F.3d at 525. This court

- finds no error in the Superior Court’s affirmation of the trial judge’s evidentiary ruling. Trial
counsel, therefore, is not ineffective for failing to raise a meritless claim. Petitioner has failed to
establish that the state courts' adjudications of this claim resulted in a decision that was contrary
to, or involved an unreasonable application of, clearly established Federal law, as determined by
the Supreme Court of the United States, or resulted in a decision that was based on an
unreasonablée determination of the facts inlight of the evidence presented in the state court
proceeding. Petitioner's fourth habeas claim should be denied.

Claim No. 5 ~'[Whether] Pennsylvanial‘state courts unreasonably determined
= _trial counsel was not ineffective in enlisting an expert
“toxicologist; where PCRA counsel also did not enlist expert
.and abandoned claim.
Petitioner’s next claim is that counsel was ineffective for faihng to enlist an expert
toxicdlegy witness. In support of hlS argument petltloner states:
Petxtloner s 6th Amendment rlghts of the U S. Constitution w[ere] violated When
- trial counsel did not enlist an expert toxicologist or consult with one in order to
introduce evidence of decedent’s cocaine and meth[a]done use at the time of [the]
- incident as well as decedent’s mental health and his failure to take his
psychotropic medications. As trial counsel attempted to no avail to introduce this
evidence through a pathologist (not qualified) instead of consulting -with the .
appropriate expert. PCRA counsel did not seek an opinion to raise claim.
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(Pet. 1 12.)
The PCRA court denied this claim ﬁnding that petitioner “failed to meet the
standard to establish 1neffect1ve as31stance in failing to call a w1tness under Pennsylvama s
ﬁve-part test Ro_1_, 2017 WL 1534919 at *5 The test requlres petitioner to establish:
(1) the witness ex1sted (2) the witness was avallable to testify for the defense 3)
counsel knew of, or should have known of, the existence of the witness; (4) the
witness was willing to testify for the defense; and (5) the absence of the testimony

of the witness was so prejudicial as to have denied the defendant a fair trial.

Commonwealth v. Sneed, 45 A.3d 1096, 1109 (Pa. 2012) (citations omitted). The PCRA court |

found thet petitioner “ha[d] not pnovided the name of the toxicologist he would have called or -
any eVidence théf the toxicologist would have testified on his behalf at trial,” nor had he “detailed
any medical or scientific testimony beyond a bald assertion that a toxicologist ‘¢ould have -
proven’ that cocaine would have made [the victim] aggressive.” _R_ojgs, 2017 WL 1534919, at
*5. |

This court agrees with the state courts that petitioner has not established
ineffective assistance of counsel. Though the state court did not apply the test set forth in
Strickland, the Third Circuit nas found that “the Pennsylvania test is not contrary to the test set
forth in Strickland. The five requirements set forth by the Pennsylvania Supreme Court would
necessarily need to be shown to prevail under Strickland on a claim ef this nafnre;” Moore, 489
F. App x at 626. Thus, petitioner cannot establish that the decision of the state courts‘was
contrary to or an unreasonable application of federal law. - See 28 US.C. § 2254(d)(1) Nor. was
the determination an unreasonable applicatio_n of the facts in light of the evidence presented;

petitioner has neither identified a witness who could have testified on his behalf at any stage of
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these proceedings, nor whether the witness would have given the opinion that petition advances.

. Asa result, petitioner cannot establish the criteria for ineffective assistance of counsel for 'fa'ilure

to call a witness.

To the extent petitioner élleges PCRA coﬁﬁsel (as oppoééd t;) triél cbuﬁsél) Was
ineffective for failing to pursue an expert‘toxicologist or by féiling to seek e;n Volvniixiion from such
an expért, this claim is not cognizable in a federal ilabeas cdrpus pfoéeeding. . See28 US.C. §
2254(i) (“The ineffeétivéness or inco@péteﬁce of counsel during. Fedéral or Statécolléteral
post-conviétion proceedings shéll not be a ground for relief in a proceeding arising unde; [§ .
2254].”). In addition, such a claim would be procedurally defaulted. On PCRA apbeal, the
Superior Court of Pennsylvania concluded that petitioner was not entitled to relief on claims that
PCRA counsel v;'as ineffective, as the claim was presented for the first time .on appeal, rather
than presented to the PCRA court as required by Pennsylvania law. Rojas, 2017 WL 1534919,
at *6. Forall of these reasons, petitioner’s fifth claim must be denied.

Claim No. 6 [Whether] Pennsylvania state courts unreasonably determined -
trial, direct [appeal] and PC_RA counsel were not ineffective in
failing to challenge legality of sentence.

- In his sixth clafim, petitioner asserts thgt his trial, directv appeal, and PCRA couﬂsel' |
were ineffective for ‘Iv‘fe.lil[ing] to challen_.ge thé legality of pétitioher’s sentence and properly raise -
issue on appeal.” (Pet. § 12.) He further asserts that the Superidr:Court unreasonably |
determined that he was not entitled to raise the issue for the first time on appeal. Id.

Respondent counters that the claim is procedu'rallydefaulted; (Resp. at 17.)
- On PCRA appeal, the Pennsylvania Superior-Court concluded that this claim was

waived. The appellate court noted that petitioner did not raise the issue in his PCRA petition or
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in his 1925(b) statement, and accordingly determined that the claim was waived and no relief was.
due. Rojas, 2017 WL 1534919, at *6.

Case law has held that Pennsylvania procedural waiver rules are adequate and

independent state rules for the purposes of procedural default. Troutmanv. (i)Verrnﬁ/er, 2015 WL
1808640, at *12 (E.D. Pé. Apr. 21, 2015) (collecting cases) (approving and adopting Report and
Recommendation dated Feb. 11, 2015). This claim is unexhaustéd and, since the time to raise it
in a new PCRA petition ﬁas passed, the claim now is procedurally defaulted: Petitioner has not
demonstrated cause and prejudice or a miscarriage of justice excusing this default. Petitioner’s
sixth claim must be denied.

E.  Motion for Discovery

“A habeas petitioner, unlike the usual civil litigant in federal court, is not entitled -

to discovery as a matter of ordinary course.” Bracy v. Gramley, 520 U.S. 899, 904 (1997)..

Rather, discovery in a habeas case proceeds according to Rule 6(a) of the Rules Governing § -
2254 Cases. That provisioh"states: “A judge may, for good cause, authorize a party to conduct
discovery under the Federal Rilles of Civil Procedure and may limit the extent of discovery.” A

habeas petitioner is not entitled to discovery as a matter of due course; but “only upon a showing

" of ‘good cause’ and even then, the scope of discovery is subject to the district court’s sound

discretion.” Williams v. Beard, 637 F.3d 195, 209 (3d Cir. 2011), cert. denied, 567 U.S.952

(2012). A habeas petitioner may satisfy the “good cause” requirement by setting forth spe.ciﬁc

factual allegations which, if fully developed, would entitle him tohabeas relief. 1d. The burden

rests on the petitioner to demonstrate that the requested information is pertinent and that there is-
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good cause for its production. Id. - The grant or-denial of a request for discovery is within the
S dlscretlon Qf the district court. Id.
Petitioner seeks ac.iditio;ial (iiscovery in the form of DNA testing ;'«.,1 knife that was
- found in the victim’s po;ket énd a lighter that was recovered near the scene of the altercation.
(Doc. 4,at 1) Petitioner contends that this evidence \;vill “prove that [petitioner] acted in
self-defense” and “show that [pétitioner] had sustained multiple l;acerations to his head from the .
decedent during the decedent’s attempt to rob the defendant,” therefore establishing that.
petitioner was actually innocent of the murder charge. Id.

Petitioner has not set forth speciﬁc factual aliegations which, if fuliy developed,
wouild entitle him to habeas relief. The state court in the PCRA‘proceeding denied this identical .,
request for DNA festing in its Order dated December g, 20 13. See Rojas, I;Io. ‘
CP-39-CR-2191-2009 (C.P. Lehigﬁ Dec. 12, 2013) (denying petitioner’s motion for . '
post-Convictioh DNA testing) (Bar;_z%:h, J). The court found that petitioner was unable to _ -
establish that there is a reasonable pp'ss,ib;lityfthat the testing would produce exculpatory
evidence to establish petitioner’s “actuél ‘innocervlce” éf the offense for which he iwas conv.icted-. :
Id. Speciﬁcally; the court noted that at tria_l; evidence was presented that petitioner had a cut to
his head and that he reported to policé that thé: victim had assaulted him. Id.atn.3. The

 petitioner, however, told police that he did not see the victim with a:weapon and that he; did not
receive any stab wounds. Id. The PCRA court further found that “the victim’s folding knife
was founc_l in the victim’s pocket, folded.” Id. Based on these facts, the PCRA court concluded

that “potential evidence of [petitioner’s] blood being discovered on a particular item (in this case,




the victim’s knife and a lighter found at the crime scene) would not exonerate [petitioner] or

establish that [petitioner] acted in self-defense.” I_d_

i

This court agrees with the state court that petitioner has not demonstrated that

. DNA testing of the knife and lighter would result in a finding that petitioner is entitled to habeas

corpus relief. Petitioner’s argument that the requested discovery will exonerate him amounts to
pure speculation. “[T]t is not enough for a petitioner to speculate that the discovery he seeks

might yield information that would support one of his claims, or that it would give support to'a

new claim.” Lopez v. Beard, 2017 WL 1293389, at *2 (E.D. Pa. Mar. 3, 2017). - See also

Zettlemoyer v. Fulcomer, 923 F.2d 284, 301 (3d Cir. 1991) (“[B]ald assertions and conclusory

allegations do not provide sufficient ground to warrant requiring the state to respond to discovery

or to require an evidentiary hearing.” (citations omitted)); Deputy v. Taylor, 19 F.3d 1485, 1493 -

(3d Cir. 1994) (“[H]abeas corpus is not a general form of relief for those who seek to explore =
their case in search of its existence.” (citation omitted)). Here, petitioner’s allegations
supporting his request for discbvery do no‘t,saﬁsfy the “good cause” standard of Rule 6(a) of the
Rules Governing § 2254 Cases, which requires “setting forth specific factual allégations which, if

fully developed, would entitlé: him or her to the writ.” Han Tak Lee v. Glunt, 667 F.3d 397, 404

(3d Cir. 2012). Thus, petitioner’s motion for discovery must be denied.

- F. Motion for Appointment of Counsel

Petitioner also has filed a Motion for Appointment of Counsel (Doc. No. 6).

There is no constitutional right to counsel in a federal habeas corpus proceeding. See Reese v. - B . -

Fulcomer, 946 F.2d 247,263 (3d Cir. 1991), cert. denied, 503 U.S. 988 (1992). Appointment Qf

counsel in a habeas proceeding is mandatory only if the district court determines thatan -
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evidentiary hearing is required, and the petitioner qualifies to have counsel appointed under 18 .

h USC § .3006A. - See Rule 8(c) of the Rules :Govel"ning.§._‘2254. Otherwise, a court may

eiercise its discretion in appointing counsel to represent ahabea_s ‘p.etitione'r.,v who is “financially
eligible’.’ under the statute, if the court “determines that the,interes‘ts of justice so require.” 18
U.S.C.-§ 3006A(a)(2); Reese, 946 F.2d at 263-64..

Under these guidelines, counsel may be appointed where a pro se prisoner in a
habeas action has made a colorable claim, but lacks the means to adequately investigate, prepare,

orpresent the claim. Id. District courts have discretion to appoint counsel in habeas cases

where the interests of justice so require. 18 U.S.C. § 3006A; United States ex rel. Manning v.
Brierley, 392 F¥.2d 197, 198 (3d Cir.), cert. denied, 393 U.S. 882 (1968). . Factors to consider

include whether the claims raised are frivolous, the complexity of the factual and legal issues, .

and if appointment of counsel will benefit the petitioner and the court. See, e.g., Reese, 946 « -
F.2d at 263-64.

Here, the record was ‘sufﬁcient for this court to determine that petitionef’s claims
have no merit. - Counsel will provide no benefit to petitioner or the court, and thé interests of
justice do not require app_o'mtfnent of cbu‘nsel. Petitioner’s motion for appointment of counsel
should be denied.

1. - CONCLUSION

Accordingly, the court makes the following:

"RECOMMENDATION:

AND NOW, this 21st day of November, 2017, the court respectfully recommends

that petitioner’s claims be DENIED. . It is further recommended that petitioner’s Motion for

X
Ky




Discovery (Doc. No. 4) énd Motion for Appéintment of 'Counsvel’ (Doc. No. 6) be DENIED.
Aliina‘l_lly,v it is recommended that no certificate of ‘app.ealability (“COA™) be granted.'
Thé pa-rties' may file 'oijectio'ns to the Report and Recommendation. See Loc. R.

Civ. P.72.1. Failure to file timely objections may constitute a waiver of any appellate rights.
BY THE COURT:

./s/ Thomas J. Rueter
THOMAS J. RUETER
_ United States Magistrate Judge

10 The COA should be denied because petitioner has not shown that reasonable

jurists could debate whether his petition should be resolved in a different manner or that the
issues presented are adequate to.deserve encouragement to proceed further. . See Miller-El v.
Cockrell, 537 U.S. 322, 336 (2003). . '
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