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- QUESTIONS PRESENTED

Whether the Petltloner is entltled to an evidentiary. hearlng
pursuant to Tltle 28 U.S. C § 2255, when reasonable Jurlsts‘T
~ have already determlned the Dlstrlot Court's assessment of the

case to be debatable or’ wrong, and there remaln unresolved

factual_dlsputes?

Whether,»glven thls Court s dec131on in Riley v. California,
134 S. Ct 2493 (2014), a warrantless search of a cell phone
seized incident- to arrest can be Justlfled when (&) the phone
was securely in posse531on of the pol1ce for 18 days pr1or to
‘the search, (B) there were no longer any special needs of law

enforcement, and (c) there were no. ex1gent olrcumstances7

~ Whether the‘Petitionervshould'be afforded an opportunity to -
questlon former Defense Counsel in open court regardlng -
matters pertalnlng to 1neffect1ve a551stance, partlcularly
fwhen the Dlstrlct Court denying the petltlon was not the Court

that pre31ded over the pretrlal suppress1on hear1ngs7

JWhether, glven the spec1flo facts and ciroumstances of the
case, conductlng a voluntarlness test" runs afoul of the

self-inorimination clause of the Fifth Amendment7
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~ JURISDICTION
‘The United States Court of Appeéls for the Sixth Circuit issued its
decision on 11 July 2018 dényihgvthe Petitioner'sIapplidatibn for a
Certificate of Appealability. This Coﬁrt has jurisdiction to review
the Sixth Circuit's decision under 28 U.S.C. § 1254(1).

OPINIONS BELOW

The opinion of the Sixth Circuit Court of Appeals has not‘been reportedv

- but is available at Case No. 18f1293; Docket #-13; The opinion of the

' Sixth Circuit on direct appeal 1is available’at United States v. Hilton,
625 Fed. Appx. 754 (6th Cir. 2015). The District Court's decision
denyiﬁg an'evidentiary heéring aﬁd.déclihiné to iésue a Certificate of

‘Appealabilitykis available at United States v. Hiltoh, 2018 U.S. Dist.

Lexis 22952 (E.D. Mi. 2018).

CONSTITUIIONALvAND‘STATUTORY,PROVISIONSf_
" United Statés Constitution, Amendmeﬁt v

The right of the people to be secure in their persons, houses,
papers and effects, against unreasonable searches -and seizures,
shall not be violated, and no warrants shall issue, but upon
probable cause, supported by Oath or affirmation, and particu-
larly describing the place to be searched, and the persons or
things to be seized. . o

United Statés.Cdnstitution, Amendment V.

No person shall be held to answer for a capital, or otherwise
infamous crime, unless on a presentment or indictment of a grand
jury, except in cases arising in the land or naval forces, or in
the militia, when in actual service in a time of war or public =
danger; nor shall any person be subject for the same offence to
be twice put in jeopardy of life and limb; nor shall be compelled
"in any criminal case to be a witness against himself, nor be
deprived of .life, liberty, or property, without due process of
law; nor shall private property be taken for public use, without
just compensation. : o R ’ ‘ '



INTRODUCT ION

.The Petltloner, Paul William Hllton, respectfully moves thls.Court
‘to grant certlorarl to answer whether a defendant is entltled to- an
| evidentiary hearing’pursuant'to Title 28, 'U S c. § 2255, when reasonable
Jurlsts have found the Dlstrlct Court's assessment of the case to be |
debatable or wrong, and where there remaln unresolved factual dlsputes
of a constltutlonal magnltude ‘Mr. Hllton argues that recent changes to
 the Unlted States SentenCLng Guldellnes have valldated hlS Flfth Amend-

ment penalty claim. Mlnnesota V. Murphy, 465 u.s. 420 (1984) See also

United States v. Von Behren, 822 F.3d 1139, 1147 (10th Cir. 2016)("The

penalty of potentlal revocatlon of superv1sed release and concomltant
1ncarcerat10n is suff1c1ently severe to constltute compu151on ”) The
- Sixth C1rcu1t 8 holdlng on dlrect appeal; that none of the ev1dence in

the 1nstant case was fru1t of the unlawful statement, Unlted States V.

Hilton, 625 Fed. Appx._754 759 (6th Clr' 2015), was premlsed on . two
‘erroneous'findings, (1) the.condltlons of_hilton’s.supervised release -
were still-in effectvafter final revocation,fand.(Z).it's'suafspontez
appllcatlon of 1nev1table dlscovery | | o

The Petltloner argues that when a term of superv1sed releasevls'
revoked, ”1t is annulled, and ‘the condltlons of that term do- not remain

in effect " Unlted States v Wlng, 682 F.3d 861, 868 (9th- Clr 2012).

The Slxth C1rcu1t, however, held in the instant case that Mr Hilton's
condltlons of superv1sed release, desplte hav1ng been revoked four days
before the search, would nonetheless have allowed for a warrantless :
search of a cell phone selzed 1nc1dent to- aLrest On direct appeal

the panel applled the doctrlne of 1nev1table dlscovery, sua sponte,.

when the Government falled to present the lssue before the Dlstrlct



VCourt, and the District ‘Court issued no . ruling applying the doctrine to
the search in‘question The record shows concluSively the search of the

cell phone was for the purpose of gathering evidence to be used against

the Defendant in a separate criminal prosecution, therefore a warrant

was constitutionally required. Riley v. California, 134 S. Ct. 2493
(2014). In .the instant.case, the phone was securely in possesSion of the
‘police for 18 days prior to the search there were no eXigent circum-
'stances, and there were no longer any superVisory purposes left to be
 served to justify a warrantless'search of the phone. The Sixth Circuit's
finding to- the contrary is in direct conflict w1th this Court s finding
in Riley, supra. Furthermore, because the panel on direct ‘appeal tied
1ts sua sponte application of ineVitable discovery inexorably to the
conditions of Hilton s superv1sed release, the doctrine ceased to be
‘viable (if ever it ‘were) With the . final revocation of his term of super-y
‘VlSIOn By applying ineVitable discovery of its own accord the Sixth
Circuit also unfairly denied Hilton an opportunity to present eVidencev

in his favor,;Giordenello V. United States, 357 U S. 480 488 (1958)

This Courtrshould“also'grant certiorari to answer whethei the
Petitioner should'be given the obportunity to question defense counsel
in order to fully develop Hilton s claim of ineffectiveneSs, when the
'District Court that denied an eVidentiary hearing was not the Gourt
which preSided over the pretrial suppreSSion hearings.

Finally, the Court should grant certiorari to determine whether,
given the particular facts and circumstances of the instant case,
conducting a voluntariness test" runs afoul of the Petitioner S Fifth

. Amendment priVilege against self- incrimination Mr Hilton argues that

the privilege in this case was self executing, Minnesota 'v. Murphy,-



£

' 465 U S. 420 429- 30 (1984),_and that the alleged statements were. thus'

1rrebuttably presumed 1nvoluntary " Unlted States v' Pacheco Lopez,_‘

531 F.3d 420 424 (6th Cir. 2008) Hllton asserts, therefore, that the

appltcatlon of any such ”voluntarlness test” is unconstltutlonal
- STATEMENT OF THE CASE

On 6 May 2010 1nformat10nbwas recelved by the St. Charles County

: (Mlssourl) Sherlff s Department (SCcsSDh) from an anonymous source alleg—
.ing the Defendant had a purple"bBlackberry cell phone and was using it
to access 'pics and v1deos of underage- glrls " (Doc 92 4 Anonymous
Emall PGID 488) The following day a detect*Ve with the SCCSD contactedg
U S. Probatlon Offlcer Cllnt Vestal (Vestal) and notlfled him about the
'tlp received and 1nformed him the SCCSD had begun an 1nvest1gat10n and
were gettlng a subpoena for [Hllton s] account." (Doc 96 4, Probatlon: -
.Report PGID 577) The SCCSD requested that . the Probatlon Offlce a851st
them in conductlno a search of Hllton S re81dence Id. On 11 May 2010,
six days after rece1v1ng the tlp, ‘without conductlng any meanlngful |
corroboratlng 1nvest1gat10n and absent the requlred consent, Vestal and
hlo partner forced their way through Hllton s doorway when he answered
the knock on the door. He was immediately restralned in handcuffs and
belly chain, and questloned about the locatlon of a Blackberry cell
phone. Hav1ng been up most of the nlght with the flu, feellng dizzy and
nauseated, Mr. "Hilton. responded by saying he was sick and needed to

sit down Hllton was eventually ‘taken outs1de the re81dence and placed
in the backseat of a government SUV where Vestal 1nterrogated h1m for
'over two hours, absent eranda warnlngs and whlle Hllton was subJect

to penalty revocatlon, while the pollce conducted a warrantless search :

  4}



.

of Hlltonvs re51dence, selzlng, among other thlngs,‘two cell phones
‘Hilton asked for his medlcatlon, some water, and somethlng to eat t0-v
settle hls stomach° Vestal‘asked Hllton several more - tlmes about the'

| Blackberry and eventually’Hilton told;hlm‘there was oneiln a kitchen :
'drawer upstairs where. his,sister andvher sonlresidedu |

| Vestal left the vehlcle and entered the house to tell'the'officers
where to find the phone Vestal later testlfled that he couldn't remem- -
ber if he told them where to look before or after the phone was selzedt
(Doc 108 Hearlng Transcrlpt PGID 729) The District Gourt, however,\’

held that the location of the phone was communlcated prlor to its

discovery. (Doc 120 Dlstrlct Court Oplnlon - Blackberry search PGID

-870) Vestal then returned to the SuV and resumed his 1nterrogatlon of‘ev-.

- the Defendant Upon completlon of the search of his re51dence, Hllton
- was transported to the 0. S Federal Courthouse in St. Louls, MlSSOUrl.
Two weeks later, on 25 May 2010 the Defendant s term. of super-

'v1sed release was finally revoked by the Dlstrlct Court in St Louis,

" and he was sentenced to 10 ‘months 1ncarcerat10n and 40 months addltlonal

superv1sed release. (Doc. 38, Judgment of Vlolatlons, PGID 48- 49)

- Four days later - 18 days after ‘the. seizure - Det. Todd Roth (Roth)_-
w1th the SCCSD, upon request of the’ U S Attorney s Offlce in St. Louis,'

executed the search of the Blackberry cell phone (Appendlx A, Examiner

‘ 'Notes, PP. 1-2). When applylng for the warrant to search the phone,

Roth used as the sole means of establishing probable cause an alleged
.4statement whlch he elther knew or was reckless 1n not knowing was |
unlawfully obtalned (Doc. 1, Blackberry Warrant PGID 8). The alleged -
statement was later suppressed by the Dlstrlct Court in Detr01t, Mich-

igan. (Doc. 107, Order Grantlng Suppress1on, PGID 626)



" On 8 July 2013 the Defendant entered what he belleved at the tlme
to be an Alford "best 1nterest” gullty plea to two counts of consplracy
to- produce chlld pornography in whlch he reserved his rlght to appeal
the Dlstrlct Court s denlal of two pretrlal motlons (Doc 93 Motlon |
to Suppress - Re31dence, PGID 508 523)(Doc 113, Motlon to SuppreSS-—r
Blackberry. Search PGID 805~ 828) '

On 17 April 2014 Hllton was sentenced to 480 months for each count;
to run concurrent (Doc 144 Judgment) His. direct appeal was flled
by counsel, Harold Gurewitz, on 15 October 2014 Around thlS same time,
Mr. Hilton flled a motion for leave to the Sixth Clrcult for perm1551on
to file a pro se’ supplemental br1ef in support of his appeal Hilton
cited the specific issues: Counsel failed to raise. Among these were the_
issues of contract law and the Flfth Amendment act of productlon The
_lhmotlon for leave was denled (Case No. 14-1571, Doc . 35 1). |

On 9 September 2015 a panel from the Sixth C1rcu1t 1ssued 1ts¢
oplnlon afflrmlng the Dlstrlct Court E denlal of both motlons Unlted

. States-v.-Hllton, 625 Fed. Appx 754 (6th Cir. 2015)(unpubllshed)

10 February 2016 the Defendant s petltlon for certlorarl was filed in .
this Court and on 4 April 2016 that petltlon was denled. Hllton V.

United States, 136 S. Ct. 1527 (2016) In September of 2016 Mr. Hilton

_filed a motion»to reCall the mandate’ with the Court of Appeals, argulng
the errors on direct appeal resulted in a manifest 1nJustlce On 28 |
December 2016 the panel, without addre331ng any of the clalms of the‘
Defendant, denied the motlon (Appendlx B, Order Denying Recall)

On 6 December 2016, Hilton flled a petition w1th the District

Court to vacate or set aside the sentence pursuant to U. S C. § 2255.

(Doc. 196, Habeas Petltlon,;PP. 1-95).



- On 13 February 2018, ulthout conducttng an ev1dent1ary hear1ng,~
the'Distrlct Court denied the ‘habeas petltlon and declined to issue a
certlflcate of appealabllty (Doc. 201, Order Denying Habeas.Petltlon).
Hilton then flled a motion w1th the Slxth Clrcult Court of Appeals, |
asking the Court to reverse the lower court s flndlng and ‘remand for
an ev1dent1ary hearlng, or in the alternatlve, to issue a certificate
of appealablllty On 11 July 2018 that motion was denled (Case No. 18-
1293, Order Denying: Certlflcate of Appealablllty, Doc. 13). Hilton next
filed a petlthﬂ for rehearlng and rehearlng en banc. On 24 September
2018 that petltlon was also denied. (Appendlx C, Order Denylng Rehear-
rlng) The - Petltloner now moves thlS Honorable Court to vacate the above
orders and remand for a full ev1dent1ary hearlng |

It is 1mportant to point out there were two separate and d1st1nct
searches at issue here,‘the warrantless search of Mr Hllton S re31dence
on 11 May. 2010 and weeks later, ‘the search of the contents of the cell
”phone, which was executed on 29 May 2010 (There were addltlonal warrants
later 1ssued,_based ”almost exclu31vely on -the 1nformatlon found on the

Blackberry." United States v. Hllton, 625 Fed. Appx 754 760 (6th Cir.

2015)) These searches were separate in that they occurred weeks apart
and were authorlzed by two dlfferent governmental agencles They were
dlstlnct in that they each had a . specific governmental purpose ]ustlfy-
-1ng the search. The search of Hllton s reSLdence was governed by the
"special needs" of the U.S. Probation Offlce, requlrlng reasonable
suspicion and consent. The later search of the contents of the cell

phone was solely for the - ‘purpose of gatherlng ev1dence to "be used.

'against the Defendant in a separate criminal prosecutlon, therefore,

a warrant was constitutionmally required.



REASONS FOR GRANTING THE PETITION . -

I. -~ This GCourt Should Grant Certlorarl To Determlne Whether

' The Petitioner Is .Entitled To An Evidentiary Hearing
Pursuant To 28 U.S.C. § 2255, When Reasonable Jurlsts
Have .Already Found The D1str1ct Court s Assessment Of
‘The Case To Be Debatable Or Wrong.

A. - The Courts In The Slxth Circuilt Have Sanctloned The,
Government's: Breach 0of The Contract It Had With The

' Petltloner.

The certlflcate of appealablllty 1nquiry is to. determine whether
the Petitloner has shown that ”reasonable jurists could dlsagree w1th
the dlstrlct court s resolutlon of ‘his constltutlonal clalms or that
Jurlsts could conclude the 1ssues presented are adequate to deserve

encouragement to proceed further'" Buck v. Dav1s; 137 s. Ct. 759;v773

(2017)(empha31s added)(cltlng Miller- El V. Cockrell 537 U.S.'322,_336

(2013)) Thls threshold questlon does not- requlre the Court to bestow .
its full con31derat10n of the factual or legal bases adduced in support
:of the clalms Here, the Petltloner asserts that ”reasonable Jurlsts |
hhave already determlned the DlStrlCt Court s declslon to be debatable'

tor wrong, and there are add1t10nal unresolved factual dlsputes
(1)  Principles Of ContractTLaw

Because plea agreements const1tut10nal and superv1sory 1mp11ca—
tlon ralse concerns over and above those present in the tradltlonal
contract context, 1nterpret1ng such agreements the Sixth CerUlt holds
':the Government to a greater degree of respons1b111ty than ‘the defendant

- (or possibly would be either of the parties to commer01al contracts)



for any 1mprec1s1ons or amblgultles in. the plea agreement United3States
V. Harrls, 473 F.3d 222, 225 (6th Cir. 2006) The language in a statute

is the 'starting p01nt for 1nterpretat10n, and 1t should also be ‘the

ending p01nt if the plaln meaning of the language is clear " Unlted

States v. Choice, 201 F.3d 837, 840 (6th Cir. 2000). Language lies at
the very heart of Mr. Hilton's petition. o |

In the 1nstant case, the Government. breached the terms of the plea
agreement (contract) it had with the Defendant. The‘decisions rendered
by the courts in the Sixth Clrcu1t cannot be squared w1th the plain
meaning of the statutory language Hilton has challenged three speclflc
-condltlons of supervxsed release, but the Slxth Circuit addressed only -

one. The District’ Court 1gnored them all together. The one condltlon

the Court ofprpeals did address was: Standard Condition of Superv1sed _

Release # 3, which at the time read:

The defendant shall answer truthfully all 1nqu1res
by the probation officer, and follow the instructions
of the’ probatlon offlcer (Doc. 93- 3 PGID 523).
Mr. Hilton has arguedvthls condition, because of 1ts precise
language, would have placed him 1n VLolatlon of hls terms of superv1sed
release were he to invoke his Fifth Amendment pr1v1lege agalnst self-

‘1ncrimination In support of thlS argument he has cited, among others, -

_ the following. caselaw.in both lower courts:

UnitedAStatesbv. Saechao, 418'F.3d-1073, 1079 (9th Cir. 2005):

In requring answers. to all inquiries, the condition

" makes no exception for the invocation of the Fifth
Amendment and thus, by 1mpllcatlon, forecloses a
probatloner s ability to exercise the rlght by remain-
ing silent. (Empha31s in the orlglnal)




"sée also Minnesota v. Murphx,:465gU;S.2420; 435l(1984):.it

'A state may requ1re a probatloner to appear and discuss : .

“‘matters that effect his probatlonary 'status, such a require-.
ment, without. more, does not. give rise to 'the self-executing
pr1v1lege the result may be different if the questions put
to the probatloner, however relevant to his probatlonary
status, call for answers that would incriminate him in a
pending or later criminal prosecution. There is thus a sub-
stantial basis in our cases for. concluding that if the state,
‘either expressly or by implication, asserts that invocation
of the privilege would lead to revocation of probatlon, it
would have created the classic penalty situation, the. fallure
to assert the privilege would be excused, and the probatloner s
answers would be.deemed compelled and 1nadm1881ble in a
criminal prosecution.

On direct appeal, the Government argued that such an "expansive’
interpretation [of MurEhz] would frustrate the ba81c functlonlng of the
the superv1sed release system (Case No. 14- 1571 Doc. .38, Appeal
Response, PP.. 54). The Government went on to .say "far from making- an
1dlosyncrat1c complalnt, Hllton is argu1ng that the Unlted States
Sentenc1ng Comm1ss1on has been recommendlng, and dlstrlct courts have
- been 1mp081ng an. unconstltutlonally coerclve release condltlon upon
hundreds of - thousands of releasees for almost three decades i ld at PP.
56 That 1is preclsely what Mr Hllton has argued all along,.and the
United States Senten01ng Comm1581on agrees w1th h1m

On -1 November 2016 the Sentencing Commission changed the.wording
of the condltlon in order to avoid the exact scenario’ warned of in
Murphy and brought to fru1t10n in the lnstant case. ‘It now reads:

The defendant shall answer truthfully the ‘questions

asked by the probatlon offlcer (USSG 5pi. 3(c)(4))

‘Gone is. the unconstltutlonally coercive requirement foryafprobationer

“to choose between violating the terms of superv151on or 1ncr1m1nating
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himself or herself in a- pendlng or future crlmlnal prosecutlon In"l'

fact, the Sentenc1ng Comm1s51on 1ncluded Appl1catlon Note # 1 1n order

to address head-on the new statutory language and the argument Hllton_

has. asserted all along:_v

Application of ‘Subsection (c)(&) Although ‘the condltlon in.
subsection (c)(&4) requires the defendant to "answer truthfully
the questions asked by the probation officer, a defendant's
legitimate invocation of the Fifth .Amendment pr1v1lege agalnst
self-incrimination in response to a probation officer's question
shall not be con81dered a v1olat10n of this condition.

ObviouSly, the U.S. Sentenclng Comm1551on recognlzed enough of a
threat to a probatloner s Flfth Amendment rlghts they changed the
language in the condltlon and added an Appllcatlon Note to address the'
unconstltutlonally coercive language in its prev1ous 1ncarnatlon - These
changes by the Commlss1on have valldated the Defendant s. Fifth Amendment:
cla1m as 1t applles to the penalty 31tuatlon 1n which he was placed.
‘Surely the Unlted States Sentenc1ng CommlsSLOn is comprlsed of perfectly:
reasonable men and women - 1ndeed men and women w1th an extraordlnary
kndwledge of the law: Put another way; reasonable Jurlsts have already
determined the DlStrlCt Court's assessment of the. constltutlonal clalms.

of the Defendant to be "debatable or wrong Slack v. McDanlel, 529

U.S. 473, 484 (2000).

The touchstone of the Fifth Amendment is "compulsion,' Lefkowitz

-Cunningham, 431 U;S.'801, 806 (1977), and the ’penalty-of potential

revocatlon of superv1sed release and concomitant 1ncarceratlon is

‘sufflclently severe to constltute compu151on " United States v. Von

Behren, 822 F.3d_1139; 1147.(10th_C1r. 2016)(c1t1ng Cunnlngham, supra).
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: Because the compelled statement 1n the 1nstanticase led d1rectly‘
to the dlscovery and selzure of the cell phone, (Doc 120 PGID 870),
and was later used by the Government to secure a search warrant for’
the search of the contents of the. phone (thereby placlng the Government‘.ff
in a much better pos1t10n than they would have been absent the constltu—
tlonal abuses), the Defendant was clearly prejudlced The Unlted States
vSentenclng Comm1ss1on 1tself renders the Courts flndlngs there was no
"per se or 1nherent. coercion. in. error (It should be noted that the
Defendant»filed a request for'Jud1c1al Notice to inform the Court about
these changes) | 7 | :

CAs detalled above, Mr Hilton has challengedfthree'(3)hspecific'.
conditions‘of'superv1sed release thus, the Slxth Clrcult s analys1s is

«

‘not only in-error;-it 1silncomplete.
»(i) Additional Supervised Release Term # 10

The defendant shall submlt his person, residence, office,
or vehicle-to a search, conducted by a United States
Probation Officer at a reasonable time and in a reasonable
" manner, based upon reasonable suspicion of. contraband or
" evidence of a violation of a condition. of release; -
failure to submit to a search may. be grounds for revocation:

the defendant shall warn any other residents that the premlses
" may be subJect to searches pursuant to this condition.
(Empha81s added)(Doc. 93 3, Terms of Superv181on, PGID 523)

Employlng the prlnclples of contract law (and"” common sense),_thev:
vlmpllcatlon is clear, the: Defendant had the optlon to submit or not to
submlt to a- search Indeed the term clearly spells out what the

”punlshment may be were he choose not to submlt to a’ search fallure'

to submlt to a search may be grounds for revocatlon ‘It is the very
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-presence of this sentence w1th1n the conditlon that breathes life into'.
‘the 1mp11cation of ch01ce In other words, had Mr. Hilton no choice in
the matter, there 1is no need for this sentence to ex1st The expression
of one thing is the exclusion of another The principles of contract
‘law and statutory construction require a statute be construed so that
meaning is given to all its prOV151ons; SO that no part w1ll be ’in0per-

ative or superfluous, void or 1n31gn1f1cant "ogillie v. ‘Law Offices of .

Eric A. Jones, LLC., 785 F.3d 1091 1104 (6th C1r 2015)

Moreover, PO Vestal testified’ that he knew he was required to. obtain
the Defendant S consent before entering his home and conductlng a search

'but_he.chose to ignore it. (Doc}_108, Hearing Transcrlpt PGID 728)

Q. If he dld not- open the door," you don't believe'thatvyou'had-f
.authorlty to break it down, did you7 ' '

.. No. . o ,
If he had refused. to submit, as the term prOVides for, that

>

Q.
would_have been a violation of his terms of superv1s1on, r1ght7
A. Correctt . _' R ' '
Q. But to submit requiredvhis_concurrence or agreement, right?
E A. Correct. e ' - o o
- Q. You didn t give him ‘that option, di d you7
~A. No.

If there is'an ambiguity here,iit‘exists'solelyvby:virtue of the.
‘Sixth Circuit s failure to apply the principles of contract law and
statutory‘construction Under those circumstances, any 1mprecision or
ambiguity must be resolved against the drafter (the Government) Harrls,
473 F. 3d at 225 United States Probation Officer Vestal, by his own word,

v1olated Mr. Hilton s Fourth ‘Amendment protection against unreasonable

13.
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" searches and seizures by;»among_other-things,.failing to obtain t

Defendant's consent to sééfchvhis fesidénce.
(ii) Additional Superviééd Releaée Term # 12

The defendant shall consent to his probation officer or
probation service representative-conducting random or
periodic Unannounced examinations of any computer(s) _
equipment to which he has access, other personal computers '’
and electronic storage devices to which you have access,
"including web enable%d] cell phones. The examination may
include retrieval and copying of all data from the defen-
dant's computer(s), or any computer(s) to which the defen-
dant has access, and any internal and external peripherals
to insure compliance with this condition and/or removal of

he

such equipment for the purpose of conducting a more thorough

- inspection; the defendant shall, ‘at the direction of his
- probation officer, consent to having installed on the compu-

ter(s), at the defendant's expense, any hardware or software

systems to monitor or filter his computer use. Prior to
installation of any such hardware or software systems, the -
defendant shall allow the U.S. Probation Office to examine
the computer and/or electronic storage device. The defendant
shall pay for the costs associated with mornitoring based on
a co-payment fee approved by the U.S. Probation Office.
Failure to submit to a search may be grounds for revocation.

The defendant shall warn any other residents, employers, or
family members that the computer(s) and any related equip--
ment may be subject to searches pursuant to this condition. -
(Doc. 93-3, PGID 522-23). ' .

Not ‘only 1is there the same implication;of,choiqe: Féilure.to

submit to a search may be grounds for revocation, but the plain lang-

uage within‘the condition'clearly,identifies a specific purpose or

”special need" for searching the contents of a cell phone: to insure

compliance with this condition. The principles of contract law do

allow forvthe.selective,pickingzand'choosing (or ignoring) of -the

not

. individual.phfases, clauses;<or words specifically inc1uded in-a. -
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contract or agreement' so that no- part Will ‘be inoperatiVevorhsuper%

, fluous, void or. inSignificant " Gillie, 785 F. 3d at 1104 | |

' Hilton has argued the conditions of his superVised release, because.
they had already been revoked prior to. the search of the phone, were no
longeriin'effect; that when a term of superv1sed release is- revoked,

~has ''been annulledh'and the conditions of that term do not remain in

effect.” United States v. Wing, 682 F.3d 861, 868 (9th Cir. 2012).

However, despite the final revocation of Hilton's term of. super—
gvised release, and despite the fact officials in Missouri actually'
“obtained a warrant,_both courts in the instant case relied ‘upon the
'SPElelC conditions of his revoked term of superv1sed release to Justify
their findings that a warrant was not required See-(Doc. 120,'District

-

Court Opinion Blackberry Search PGID 872):

' There was no need for law enforcement to seek a
search warrant given Hilton's special conditions
of superVised release 10 and 12. -

, See also Hiltonm, 625.Fed. Appx; at 760:

Riley contemplates that "other case specific exceptions
may still ]ustify a warrantless search of a particular
phone'. .Hilton's" superVised release terms surely
prOVide one of these exceptions

The above holdings are not only in cOnflict with the-Ninth.Circuit's
decision in Wing, supra, but also in direct conflict w1th this Court s

- decision in Riley v. California, 134 S. Ct. 2493, 2495 (2014), that in

the absence of eXigent circumstances, a warrant -is required to search-
the contents of a cell phone seized 1nc1dent to-arrest. Moreover, as

detailed above, these holdings are undermined by the.plain language
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-
1ncluded in Hllton s condltlons of superv1sed release Thefabove'rulings
_ also raise .a host of addltlonal questlons For example, can one be said:

to be serv1ng two or more terms of superv1sed release (past, present, or

future) at the same time? See United States V. Cross,‘2017 U.S. App-

‘Lex1s 867 (6th Cir. 2017) What if the spec1f1c conduct proscribed in-
one term of superv1sed release dlffers from’that 1n another term? When
does one term of superv1sed release end and a new term begln? What 'is
the deflnltlon of the word "flnal7"’Why was Mr. Hllton never charged
with additional superv1sed release v1olat10ns7 Could he still be charged?
(The llngu1st1c verisimilitudes are 1nf1n1te)

Tltle 18 U.S.C. § 3583 prov1des a district court the authorlty to
1mpose, modify, termlnate, delay, or revoke a term of superv1sed release
Subsection 3583(i) prov1des the court the power to revoke a term of
superv1sed release past its explratlon 1f a warrant or ‘summons based
on an allegatlon of a violation. of a condltlon of superv1sed release

has been 1ssued before the explratlon of that term As the Ninth Clrcult

explalned:

It would make little sense for Congress to restrict the
circumstances under. which a district court can revoke an
expired term of supervised release if the courts:have the
authority to punish any belatedly discovered supervised
release violation, however ancient, by revoking the terms
of supervised release that are ongoing or have yet to
begin [or, as in the .instant case, have already been

revoked] Wing, 682 F.3d at 869.

To put an even flner p01nt cn the argument here, Mr. Hilton would.
submit that the very fact there ex1sts a statutory dev1ce for delaylng

_ the flnal revocatlon hearlng, for any reason, strongly 1mplles that the .

final revocatlon ‘hearing 1is 1ndeed final. Expressio unius est exclu31o

alterlus; the expres31on of one thlng 1s the exclus1on of another

- 16.



This Court, in Johnson v. United States, 529 U.S. 694, 707 (2000),

explained it was applying an “ynconventional” definition of the word
”revoke"-baéed on the language of 3583(e)(3) as it existed before the.

.Congress amended the statute in 1994:

As it was written before the‘1994_Amendménts,
subsection (3) did not provide (as it does now)
that a court could revoke the release term and
require service of a prison term equal to the
maximum authorized length of a term of supervised
release. Id. at 705. - : :
- The Defendant here argues that Congress rendered obsolete this -
‘Court's earlier "unconventional' definition with application of the
1994 Amendments, and there is "ho reason to believévthat Congress [thenl
used the term 'revoke' in anything other than its ordinary sense."
Wing, 682 F.3d at 868. Indeed, to do so would alter the pléin_meaning
of the word "final." Black's Law Dictionary; Ninth Edition, Bryan A..
Garner, Editor in Chief (2009) defines the following:
Final: (of a judgment of law) not requiring any further judicial
‘ ~action by the court.that_rendered judgment to determine
the matter litigated; concluded. -
Revocation: Annulment, cancellation, or reversal, usu. of an act
' Oor power. ' : ;
Words either have meaning or they don't. One cannot be'a "little
bit" pregnant. Furthermore, in tbe.instant case, Mr. Hilton has no
need to challenge the jurisdiction or supervisdfy power of the District
Court. Even if the'Court'retains its supervisory powers after the final

revocation hearing; even if the word '"revoke" doesn't really mean

"revoke,' there simply were no longer any supervisory‘purposes left to

17.



be served that. would Justlfy conductlng a warrantless search ofuthe
phone. Hilton had already ‘been found gullty of every p0531ble cond1t1on
pertalnlng to the phone R£l9£ to the search of its contents (Doc 38
Judgment of Vlolatlons, PGID 48- 49) "The revocatlon hearlng was not .
bifurcated, or’ held in abeyance, and agaln, Mr. Hllton was ‘never charged
with any addltlonal superv1sed release v1olat10ns, whlch can only mean
one of two thlngs, (1) there. was no contraband found on the phone, or
(2) the purpose of the search was not to establlsh addltlonal superv1sed
release v1olat10ns The search of the cell phone in the 1nstant case.

was clearly for the sole purpose of trolling for ev1dence to be used
against the Defendant in a separate crlmlnal prosecutlon thus, a warrant

was constitutlonally»requ1red;
(2)  Fourth Amendment7Warrant}Requirement

The superv131on of a person on federal superv1sed release is in
_itself'” Speclal need of the state permlttlng a degree of 1mp1ngement'_'
upon privacy that would not be constltutlonal if applled to the public

at ‘large."” United States v. Lifshitz, 369 F.3d 173, 179 (2nd Cir. 2005)

(quoting Griffin v. Wisconsin, 483 U.S. 868, 873-74 (1987)). Even a

- citizen who has been7convicted,0f a crime, though they may enjoy a
diminished expectation of privacy compared to the ordinary citizen, is
nonetheless still protected by ‘the Fourth Amendment's reasonableneSS'

- clause.. That same c1t1zen also retalns a 81gn1f1cant possessory 1nterest:
in the property selzed by the Government;. partlcularly where 1it 1nvolves

a computer or smart phone° if for no other reason than the sheer volume

5'of,nonfcontraband informatlon stored on such dev1ces. Riley, supra
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In a“speclal needs context,.even 1f HlltOHIS condltlons of super-
Vv1sed release surv1ved the flnal revocatlon hearlng, the search of the
Blackberry could not have been to. 1nsure compllance w1th Term # 12
because he had already been found gullty of not belng in compllance
1th Term # 12; had already been sentenced and was serv1ng the sentence
”1mposed prlor to the search There were no longer any speclal'needs
of law enforcement that would JUStlfy a warrantless search of the phone>.
;Agaln, most telllng'ls the fact thathllton was never charged_w1th any
additional supervised‘release violatlonsLlWhy? | | o
The touchstone‘of the Fourth Anendment is "reasonableness " United:

- States v. Knlghts, 534 U S 112, 118 (2001) Whlle it may be true that

.*.subJectlve 1ntent does not ordlnarlly factor into the tradltlonal Fourth
‘Amendment totallty of the 01rcumstances analy81s,.1t is equally true (a)
a probatloner s SpelelC search condltlon (speclal need7) is a ' sallent
'c1rcumstance when assess1ng the reasonableness of a probatlon search
.lg, at 120; (B) the spec1f1c language 1ncluded in the terms of superv1sedb;

) releaselrestrlcts»who may conduct'a search the time and manner- in whlch

a search can be conducted and the purpose (specral need7):for'conduct1ng

aa forensic search of a cell phone, and (C) contract law pr1nc1plesv |

'requlre a court to take into account the purpose of the contract or

agreement | b |

The record shows conclu31vely that 1mmed1ately following the
_search of Hllton s re81dence, ‘the case was handed over to the U.S.
Attorney s Offlce by PO Vestal for the prosecutlon of separate crlmlnal

’.charges. (Doc. 96-4, Probation Report, PGID 579: "PO contacted AUSA

1Reginald Harris - they [U;S, Attorney] are'applying_forva search warrant

V.for_the-Blackberry‘and-it will,be‘analyzed for;child'pornography,“)-.‘
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Furthermore, the warrant was applled for, and the search was conducted
by; Det. Todd Roth.w1th the St. Charles County Sherlff s Department,_
upon request of the u.s. Attorney' s-Offlce (Appendlx A ~Examiner Notes,
PP. 1-2). The fact that offlclals in Missouri were reckless in obta1n1ng
the warrant (Doc 196, PP. 66 78) cannot be cured by the courts in the

Sixth C1rcu1t holdlng retroactlvely a warrant was not requlred
(i) ~ The Inevitable Discoveryyboctrine

The core rationale underlying the exclusionary rule is deterrence
of unlawful police conduct. I"The'corollary to this.principle is that the
‘prosecutlon must not be ‘put in a better p031t10n as 'a result of the

police 1llega11ty " United States v. Zavala, 541 F.3d 562, 578 (5th Cir.

2008). That is prec1sely what occurred in the 1nstant case.
Inev1table dlscovery requlres ‘a court to determlne, v1ew1ng affairs -
as they existed the 1nstant before the unlawful search, what would have -

happened had the unlawful search never . occurred United States V. Kennedy:

61 F.3d 494,‘498 (6th Cir. 1995)(c1t1ng Un1ted States v. Eng, 971 F.2d
854, 961‘(2nd_Cir1-1992)51 Proof of 1ney1table dlscovery-involves;no
speculative'elementsvbut ”focuses'on demonstrated hlstorical'facts
capable of'ready verlflcation_or'impeahment and does not require a
departure from the usual burden of prooflat suppression hearings;"'ggg,,
971 F.2d at 859. It is the Government‘s burden to prove by'a preponder—-

ance the evidence would have (not could have or m1g ht have) been dis-

‘covered by other,-lawful means . le v. Wllllam, 467 U.S. 437, 444 (1984).
~In'the instant case;fthe_GOVernment‘was never even held to their burden -
by the Courts.
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» . The Government argued 1nev1table dlscovery applled to the seaLch )

of Mr. Hllton s residénce and’ selzure of the phone, whlch Hllton also |
:_drsputes (Doc 196' PP 27-31) The Government dld not raise the issue
as it ‘applied to the search of the contents of the phone and the Dlstrlct
Court issued no rullng regardlng appllcatlon of the doctrlne ‘to the
search of the phone,‘(Doc. 120, PGID 865- 876) Remember, there were two .
- separate and distinct'searches at issue.. Hilton argues‘the issne was
waived by the Government in relatlon to the search of the phone. See

Scottsdale Ins. Co. v. Flowers, 513 F.3d -833 835 (6th Cir. 2008)

Furthermore, by applylng the doctr1ne of its own ’‘accord, the Sixth
Circuit not only relieved the Government of its burden, but also’
deprlved Mr. Hllton an opportunlty to argue or present ev1dence in h1s

favor Glordenello V. Unlted States, 357 U.S. 480 488 (1958)

Inev1table dlscovery is conceptually more dlfflcult to assess than
the independent source doctrlne from which it spawned, 1t_requ1res at
fleast some level”of.specnlation. Viewing affairslas they eXistethhe
'1nstant before (not four days before, 18 days before, or. a month before)
' Det} Roth's unlawful search of the phone, what would have happened7 For.
starters, the phone ln.qnestlonbwas 1llegally.selzed. As artlculated
vabove, the:warrantless search of-Hilton's residence was conddcted with-
out reasonable.suSpicion and without the'required consent

_ S6 as Roth stood before his examlnatlon table “on the morning of
29_May 2010, the Blackberry had been locked 1n31de an ev1dence locker
for 18'days; eliminating‘off the top any exigent 01rcumstances. No.one
‘was in any perll The phone itself cannot be used as a weapon or to
.vfacllltate an escape, and there were no concernsvregardlng destructlon

of ev1dence Due-in large part to the actlons of PO Vestal there was

21,



no. other 1ndependent, untalnted 1nvest1gatlon under way at the time.
Hllton s term. of ‘supervised release had been revoked days earller, and
there was no longer any superv1sory purpose left to be served thatv
would justify conductlng a warrantless search of the phone

In fact rolllng back the film to the instant before hls.unlawful
search, absent the compelled testlmonlal act of Hllton produ01ng the
phone, Roth could not have been- certaln whose phone he actually had.
The phone in questlon was not found on Hllton s personj; it was not found
in h1s.apartment‘(Doc. 108, Hearlng_Transcrlpt,-PGID'74), it was not
found at his place of employment,’or ln his vehicle, The Government had
no sales recelpts or phone blllS in Hilton's name. No-one, including‘the
anonymous informant, ever clalmed to have seen him in posses51on of or
even using, . any.Blackberry dev1ce° The phone was notv purple as alleged
and it was Hot the phone used to take the photograph on the Mocospace
social medla prof1le. (Doc. 92-4, Anonymous Email, PGID 488) Further-
more, the Government could not.even aSSociate the alleged phone number
prov1ded by the anonymous 1nformant w1th any partlcular person or any .
.partlcular dev1ce (Doc 96 4, Probatlon Report, PGID 578) |

The Slxth Circuit holds that if a defendant shows that pollce were

not follow1ng any other routlne procedures, the government s ev1dence

about what pollce would have done must bow to contrary evidence about

what they actually'dld.” United States v. Ford, 184 F.3d 566, 577 (6th

Cir. 2008)(emphasis in the'original)

The Defendant argues the sua sponte appllcatlon of the doctrlne
lby the Sixth Circuit was an abuse of dlscretlon,-and the demonstrated
: hlstorlcal facts show conclus1vely that (a) the Government waived the
issue, and (b) 1nev1table dlscovery does not apply to. the search of the
" contents of the phone.v‘ | | |
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Inlgng the Second C1rcu1t 1dent1f1ed the need for rev1ew1ng courts. to
guard agalnst government actlons taken as an after the fact 1nsurance
‘ pollcy to valldate an unlawful search under the 1nev1table dlscovery
doctrlne”” Id 971 F. 2d at 861-'In the instant case, 1t was the Sixth
Circuit Court of Appeals 1tself that provided. the Government w1th the.

”after the fact 1nsurance pollcy " Surely, an abuse of dlscretlon
(3) Y'Unresolved Factual_DisputeS'

Whlle on direct appeal Mr Hllton petltloned the Slxth CerUlt
seeklng leave to flle a p£g se supplemental brlef in support of his.-
appeal He asked for leave because Counsel failed to.raiSe'the issues
,Hllton belleved were. valld constltutlonal\challenges. Specifically;
he asked the Slxth CerU1t to allow him to raise the issues of contract
law- (breach of contract) and the Fifth- Amendment act of productlon. .
-Hls petltlon was denled- (Case No 14-1571 Doc. 35~1). '

As a result, we have a s1tuat10n where a defendant w1shes to ralse
a valid issue that counsel has failed to present on dlrect appeal He
then seekS»the:court s perm1351on to raise the issue p£9~se, but ‘he is
deniedvleave._Then, the defendant is later told that because the issue
wasknotvraised'on dlrect appeal, he is now precluded from raising it in
a_habeasfpetition This is just7 _ | - |

An issue that was brlefed but never addressed by elther court 1sv
the Stalking‘Horse‘argument The Sixth. Clrcu1t has con81stently held
it ls unlawful for a probatlon search to serve as a means to evade the'

Fourth Amendment's usual” warrant requ1rements Unlted States V. Carnes,

309 F.3d 950, 961 (6th Clr 2002)("Where the government clalms that
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‘special needs' of law enforcement JUStlfy an-otherwise 1llegal search
'and'seizure, a court must look to the actual motlvatlons of 1nd1v1dual

officers. p”)(Quotlng Knlghts, 534 U S. at 122))° United States v. Lyklns,

'S44 Fed. Appx. 642, 647 (6th Cir. 2013)(unpubllshed)(same), Unlted States

V. Martin, 25'F'3d 293 296 (6th Clr' 1994)(”It is 1mpermlss1ble for a -
probatlon search to serve as a subterfuge for a crlmlnal 1nvest1gatlon f
In fact, in Carnes, the court spec1f1cally held that the condltlons of. |
‘superv181on in a probatlon or parole agreement cannot be used by the |
government to search for ev1dence to’be used in a separate criminal pro4
secution oncetthat term has been revokedf.That is’exactlv what.happened‘
here. Furthermore, Carnes is.circuitvprecedent and cannot:be overruled

by another panel' United States v. Ossa-Gallegos, 491 F. 3d 537, 538 (6th.

-

Cir. 2007)("A panel of this [c]ourt cannot overrule the dec1s1on of .
another panel. The prior dec131on rema1ns controlling author;ty unless
.an inconsistent3deCision of‘thevUnited States Supreme.Court reQuiresl
:modlflcatlon of the dec151on or thlS court 51tt1ng en EEEE overrules

the prior de0131on ")(En banc)
(4) - Collateral:Attack

-In denying to issue‘a certificate of appealability; theaAppeals‘
‘Court repeatedlYiassertS'the Defendant cannot challenge any of the |
-'constitutionalzabuses presented;ln his habeas petition,'simply because
the previous panel on direct appeal held thatfhis'constitutional rights
.were not v1olated ‘but those findings were on entirelv different'grOUnds;
Moreover, the Defendant doesn t have to prove he would win on remand,

 only that "reasonable'jurists could disagree-with the District Court's

24



assessment of Mr. Hilton’syclaims; Miller-El v. Cockrell,“537 u.s. 322,

336 (2013). As detailed above,vHilton has already established as]much.
Mr. Hilton acknowledges he has made mistakes when presenting his
issues; he is not an attorney (an excellent reason in itself for
conducting an eVidentiary hearing), hence the relatively‘light”‘burden'
on.a petitioner for establishing entitlement to such a hearingalvalentine

v. United States, 488 F}3d 325, 333t(6th;Cir;_2007). Indeed,_allegations

in a pro se petition are "entitled to'a liberal construction” which may
require "active,interpretation in some cases to construe a pro se |
petition to encompass any allegations" stating federal relief. Franklin
v. Rose, 765,3.'2&_82,, 85 (6th Cir. 1985). | |
| If one raisesjan issue!on»direct appeal,vone cannot ”relitigater.
4the issue in a habeas petition"On the other-hand' if onev(orfone's'
attorney) fails to raise an issue on direct appeal one cannot raise it
in a habeas petition. The. Sixth Circuit goes even a step further by
holding that any issue raised by the Defendant in his habeas petition
before the District Court but not specifically mentioned in hlS'-
application for a certificate of appealability is "forfeited " Citing
an unpublished per curiam opinion to ‘justify its holding.'(GasebNo.;18-
1293,oDoc.113, PP. 1-5). Hardly a "liberal construction,“ I
The Defendant admits he.wasvunaware, as are no.doubt the overwhelm—
ing majority of REQ se petitioners, that he.was required to expliCitly
mention, by name, every - Single issue in his habeas petition when -
-'applying for a certificate of appealability, lest the issue be deemed
"forfeited." Hilton asserts that it is ridiculously difficult for any
. EEE se petitioner to navigate these complicated legal waters on his or

her own, respecially when conSidering the enormous latitude afforded the
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SN
Government So be it The Slxth C1rcu1t, however, is factually 1ncorrect
The Defendant, as he has done here, entered his entlre brlef in support
of his habeas petltlon 1nto ‘the record when applylng for the cert1f1cate.
of appealablllty, and’ he referenced the petltlon throughout He also, as
he does here, invited the Court to read. the entlre brlef He "forfelted"
nothing. - | |

It is truebthat-the‘Defendant in his habeas petition, challenges.
the Sixth Circuit' E assessment of reasonable susp1c1on on dlrect appeal -
‘;as it applled to ‘the search of hls re51dence (Doc 196 PP. 1- 32) That
assessment should be of grave concern to every citizen. However, Hilton
makes clear in his petltlon he is also attacklng the constltutlonallty
of the search on breach of contract grounds (Thls is also one of the
plllars supportlng his clalm of 1neffect1ve assistance of counsel)

Hllton s habeas petltlon is "an attack on a Judgment in‘a proceedlng”

other than a direct appeal " Black s Law chtlonary, Elghth Edltlon,

(2004) Hllton tr1ed hlmself to raise these issues on d1rect appeal but
f_was denied the opportunlty Hllton argues the Judgment of the Dlstrlct
'Court (later upheld on dlrect appeal) was 1neffect1ve," Id and ‘thus.
in. v1olatlon of hls Flfth Amendment rlght to due process of law |

The Government thrlce breached the . terms of the contract it had
': with the Defendant. These breaches resulted in a preJudlclal,outcome,
(a) the unlawful warrantless search of his res1dence, and (b) violation
of “his Fifth ‘Amendment priviledge against self- 1ncr1m1nat10n Mr Hllton
respectfully submits that the questlon all along in this case should
not have been whether or not the officials in Missouri were reoulred to
obtain a warrant to search the contents of the Blackberry cell phone, |

they in fact obtalned one. The questlon should have focused on the
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¥alidity of the ex1st1ng warrant w1th the suppressed portlons ex01sed

(Doc. 196, Habeas’ Petltlon, PP. 66 78)

This Court should also grant certlorari to addreSS the ever-widening

split among the circuits regardlng superv1sed release See United States5

v. Hilton, 625 Eed; Appx. 754 (6tth1r 2015)(unpubllshed), United States
v. Cross, 2017 u.s. .App Lexis 867 (6th Cir. 2017)(unpubllshed),'Unlted
States v. Wlnfleld 665 F.3d 107 (4th Cir. 2012);‘United States v. R

- Johnson, 243 Fed. Appx:. 666 (3rd Cir. 2007)(unpubllshed) But, see aiso

sUnited.States V. Wing,,682 F.3d 861 (9th7Cir 2012); United States Q.

Xinidakis, 598 F.3d 1213 (9th Cir. 2010), Unlted States v. Sullivan;'
2018 U.S. Dist. Lexis 149128 (D. Or. 2018) o

This split among the 01rcu1t courts has the potentlal to adversely
-ueffect thousands of federal 1nmates and - releasees Indeed, had hls case
‘been heard in ‘the Nlnth Clrcult, Mr Hllton would have been home w1th
his family.six XEEEE ago Thls Court, pursuant to Rule IO(a) of the'
hRules of the Supreme Court, should grant certlorarl in order to settle

- this important matter.

II.  This Court Should Grant Certiorari To Determine Whether
The Petitioner Should Have Been Allowed To Question
Counsel Regarding Matters’ Pertalnlng To Ineffectlveness.

"~ A. The District Court Denylng ‘The Evidentiary Hearlng Is
Not The Court That Presided Over The Pretrial Hearings.

To'obtain relief on a habeas petition on the grounds of ineffec-
tlveness, a petltloner is requlred to. establlsh (1) counsel s performance
was def1c1ent as compared to an obJectlve standard, ‘and (2) there is a

reasonable probablllty that counsel s errors prejudiced the outcome of
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the'proceedings A reasonable probablllty is a probablllty sufflclent

to undermlne confldence in the outcome of the proceedlng It is a less

demandlng standard than 'more llkely than not ' StrlcklandAv; washington,vv
466 U.S. 668, 692-93 (1984). N |

To be clear; Mra_Hilton-has nothing but the highest,respect and
regard tor Counsel Gurewiti.'Nowhere in the caselaw the'undersigned has
read is there a requirement'that counsel must be a bumbling fool or
‘that there must be some level of animus between the parties in order to
‘make a ‘'successful clalm of 1neffect1veness Mr. Hilton asserts it is
entlrely pos51ble for a defense attorney, even one with extraordlnary
skill and experlence, one who makes the right call more often than not,
to nonetheless preJudlce a defendant whenever he or she makes the wrong.
call. No one is 1nfalllble and 1t only takes one iceberg to sink a ship.
The argument here is a;s1mple one; errors-were made and the Defendant
fwas prejudlced as a result | | . .
| ‘The. Dlstrlct Court held "the record shows that Hllton s. counsel
' con81stently challenged the ev1dende,aga1nst Hllton on a variety of
rconStltutional'grOunds,'and ln'particular.moUnted auvigorous challenge'

to the search warrants;".United-States-v. Hilton, 2018 U.S. Dist.'Lexls

22952 (E.D. Mi . 20185 However, both courts in this case held that a
warrant was not requlred for elther search. It is those flndlngs Hllton
is challenglng in hlS habeas petition; and 1t is  on breach of contract
grounds_as well as ineffective_assistance of counsel. Moreover, the |
Distrlct:Court is_conflned_to'the-record, hecause itlwas not the,Courtl
that.preSided over either of.the'Suppression'hearings. The Court}was
therefore unable to rely‘on itslown observations'and recollections of

the events, or the,testimonYiof witnesses.
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_Furthermore, though the Dlstrlct Court may have access to thevreCOLd
of the case, no court is prlvy to the communlcatlons between counsel and
his or her client. In fact; this Court has held that a dlstrlct court
could neither relyfonlthe‘flles and records of the;case, nor the personal
knOwledge or'recollection of a district court judge:where, like here,'
the factual allegations 'relate prlmarlly to purported occurrences out-
81de the courtroom and upon which the record could, therefore, castgno._

freal llght.” Machibroda v. Unlted States, 368 U.S. 487, 494-95 (1962).

Given the opportunity to questlon Counsel.regardlng'any'number of
-matters, the Court may be enllghtened regardlng 1ssues of tr1al strategy
and the declslon maklng process to determlne for itself the valldlty of
the Petitioner's clalms - For 1nstance; Mr ‘Hilton would certalnly want .
vto questlon Counsel regardlng hls 1nnocence claim, and the foren51c
evidence that could have exonerated hlm, or at the very least called,v
~into question-much of the Government s evidence. o
Addressing ‘the Alford cla1m Mr. Hllton presented 1n hls habeas
"petitlon, the Dlstrlct Court flrst flnds that Mr. Hilton' s_ acknowledg-
ment of the facts demonstratlng ‘his gullt durlng the plea hearlng forgoes'
‘any claim of 1nnocence " H1lton, supra' However, on the very next page
the Court states that "Hllton says-hls counsel waspdeficient'ln”the
1manner.in which Hilton'attempted to enter anrAlford pleaf..At the plea
hearing, Hllton's Counsel’specifically clted to Alford when the time
came for Hilton to lay the factual basis for his guilt." Id. Obvlouslv,.
both findings cannotrbe true._Elther Mr.-Hilton ”acknowledged the facts
denonstrating hisvgullt,” or Hilton's Counsel "eited to Alford when'theu
‘time came to lay‘therfactual basls_forhhis guilt." (For thehrecord;

'pwas.the»latter).
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' The District Court S finding, w1th regard to the factual ba51s was thus-”
in error,'and an 1nsuff1c1ent factual basis can never be a harmless

_ errorf United States v. Tunning, 69‘F 3d 107, 110 (6th Cir. 1995).

It was the word attempted” which first caused Mr. Hilton to
questlon what type of plea he actually took. The Government used the
same word in a sentenc1ng memorandum cau51ng Hllton to question Counselr-‘
about the matter (Docf 196, PP..84-87). Hilton is Stlll uncertain as )
‘to_what,type of plea he entered and the above finding only further |
" muddies the water. This may seem trivial to some,pbut from Mr.nHiltonfs
perspective; he has already‘served_the equiwalent_of'a ten;Year sentence
for a crime he has insisted from_theibeginning he did not commit; He
only agreed.to the Alford-plea‘because it was in.his best interest.

.The_distinguishing featurehof,an.Alford plea-is'that.the'defendant |

does not confirm the'factual'basis United States'v. McMurray; 653 F.3d.
.367; 380—8lh(6th Cir. .2011) Mrn Hllton made it known from the start he'
. would only con51der a plea on the condltion ‘he could declare hls ’i"
1nnocence on thevrecord and he is confident Counsel Gurew1tz would |
confirm ‘as much if Hilton were allowed to question him in an ev1dent1ary
hearing |

Discuss1ng the anonymous tlp; the District Court also erred by
holding that "[b]ased.on.follQW'up corroboration of [informant' s] tip,
the probation'officer obtained‘aiwarrant to search Hilton's residence."
First, the search of the Defendant's home was a warrantless search. In
fact, authoritiesbwith the St;'Charles County Sheriff's Department,were
in the proceSS of obtaining’the necessary subpoenas and warrantspwhen.

Hilton's probation officer put an end to that investigation before it

ever left the ground. Second, it is an_indisputable fact that no one '
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d1d any corroborationvof any klnd prior to ‘the warrantless search of
the Defendant's residence. Only . one person even tried | h

A Unlted States Probatlon Offlcer by the name of Stephen Holmes_
was the only one to attempt to corroborate anythlng during the six day

period between the anonymous t1p and the search Offlcer Holmes tw1ce

" ‘conducted a "Clear search and phone lookup” for the phone’ number the

anonymous 1nformant claimed was Mr. Hllton s, but he was unable to
associate that,number with any particular'person or any particular
device; oniy that it was a "Sprint" number; one of millions. Holmes
also visited two webpages belonging to an aileged girifriend and

vreported that both webpageshrefer to her "becoming a sex slave, but

doesn't name the offender." (Doc. 96-4,‘Probation Report, PGID'578).

(emphasis added). This is 1mportant for two reasons, (1) even this_
tlny morsel of . "1nvest1gatlon" (a mouse-click) prov1ded only ev1dence
in Mr. Hilton S favor,‘and (11) Counsel failed to present this to' |
the Court as exculpatory ev1dence at the suppress1on hearing, another
"thing Hilton would want to questlon Counsel about. This Court should .
'reverse the’ Distrlct COUlt S declslon and remand .the case to allow the

Defendant to question Counsel in open court.

ITT. This Court Should Grant. Certlorari To Determine Whether,

Given The Facts And Circumstances, A Voluntariness Test

Runs Afoul Of The Fifth Amendment.

A. Petitioner Has Presented Three Fifth Amendment
Claims; One Of Which Has Slnce ‘Been Validated.

In his habeas petition'Mr- Hilton identified three different ways

‘in which his. Fifth Amendment rlghts were 1mplicated The United States

"Sentencing Comm1831on has.51nce validated one of them, Hilton's argument B
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regardlng the Flfth Amendment penalty 51tuatlon Companion to that

" argument is the act of productlon Mr Hilton was subJected to a
lengthy custodlal 1nterrogat10n, absent Miranda warnlngs and while
subJect to penalty revocatlon The act of produc1ng the cell phone

. under those condltlons was’ protected as testlmonlal self- 1ncr1m1nat10n
because'thevvery'fact_he may‘have possessed a Blackberry wouldvhave»ln
itself been incriminating;vThe-Government relied solely upon_Hilton's o
teStimony and the.actvof production to establish'ownership and justlfy

thebseizure and subsequent 'search of the contents of the phone.

(1)  The Act Of Production

The phrase "in .any criminal case" within the tert-of the'Fifth"
Amendment mlght have been read to 11m1t its. coverage to compelled
testimony that is used agalnst a defendant in a trlal However, it has
"long been settled that 1ts’protectlon encompasses compelled statements
that lead to the dlscovery of 1ncr1m1nat1ng ev1dence even though the

statements themselves are not 1ncr1m1nat1ng and are ‘not introduced 1ntof

-evidence." Unltedetates V. Hubbell,‘530 Uu.s. 27 ,‘37”(2000). See also_

Baltimore City Dept. of Soclal Servs. v. Bouknight, 493 U.s. 549, 555

(1990) ("The act of complylng ‘with the government's demand testlfles to

. the ex1stence, posses51on, and authentlclty of the thlng produced.");

Unlted States v. Doe, 465 U S. 605, 612 (1984)(”Although the contents

, of the document may not be. pr1v1leged the act of produc1ng the docu-

ment is pr1v1leged where 1t 1nvolves testlmonlal self incrimination.')

Indeed, this Court, in Boyd v. United States, explalned that the

compulsory'produCtion'of one's.private papers and effects to be used as
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‘evidence agalnst him is the- equlvalent to compelllng him to be a witness
against hlmself 116 U.S. 616, 622 (1886) The Fourth and Fifth Amend—
ments both relate to the personal securlty of a c1tlzen When the thlng‘
fforbldden by the Fifth Amendment, compelllng h1m to be a w1tness agalnst
himself, is the obJect of a search and seizure of hls prlvate papers and
effects 1t is an unreasonable search and seizure. ld.

Both searches in the 1nstant case 1nvolved not only elements of the
" Defendant's prlvacy, property,,and possessory rlghts protected byvthe
Fourth Amendment but also the "compulsory extortion' of his testimony .
and productlon of the cell phone The act of complying'with the Govern—
~ment's demand that Hllton "answer truthfullyjéll.inquiries“ was'by
definition compulsory self-incrimination. In other‘words, by resoonding
to a dlrect 1nqu1ry posed: to h1m by his probatlon officer, he'was not
“only telllng the probation offlcer where the police could flnd a Black-f-
-berry cell phone, ‘he was also testifying" to the existenCe, possession,
and authentlclty;of the "thlng produced " Remember, without that s1ngle
testimonialdact, off1c1als had no way of know1ng whose phone they had.

Thls is;not a novel concept; it 1spas,old as the republlc 1tself.
It has.long been-held‘that the courts in the United States “ought never
compel a W1tness to giye'an answer which would furnish a'link in ‘the .

- chain of ev1dence needed to prosecute h1m " United States v. Burr, 25

F. Cas. 38_(1807)(MarShall, J.)_ See also.United States v. White, 322
U.S.'694, 698 (l944)(“The constitutional privilege against self-
incrimination ..1s deS1gned to. prevent the use of legal process tov
force from the llpS of the accused individual the ev1dence necessary
to conv1ct him or for hlm to produce and authentlcate any personal'-

documents or effects that might incriminate him.")(Emphasis added);
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fUnlikeAthe»Fourth”Amendment,pthe Flfth'Amendment contains its;own
exclusionary rule. Compulsory police interrogationS'like the.one.in'the
.1nstant case are automatlcally protected by the self-incrimination clause
,1tself It is self- executlng Murphy, supra Any statements made under
these condltlons are deemed compelled and thus the statements,'as well
as any ev1dence derived from- those statements, cannot be used by the

Government for any reason. Chavez V. Martlnez, 538 U S. 760 (2003). s

also Silverthorne Lumber Co. v. United States; 251 U.Sl 385, 392 (1920)
(”The essence of a provision forbidding the acquisition of evidence in
a certain way is not merely evidence so acquired shall not be used

-before the court but that it shall .not belused at all.")
(2) Fifth Amendment Voluntariness‘Test

In Minnesota v. Murphy, 465 U S. 420, 429-30 (1984), this Court

a'ldentlfled three exceptlons to the general rule that the Flfth Amend-
_ment's self- 1ncr1m1nat10n clause is not self- executlng Flrst among .
these addresses the problem of confe851ons obtalned from suspects in

~ police custody the custodial settlng is thought to contaln 1nherently
'compelllng pressures which work to undermlne the 1nd1v1dual s w1ll to
resist and compel him to speak where he would not otherw1se do so

freely " See also J. D.B. v; North Carollna, 131 S. Ct 2394, 2401 (2011)

_(”By its very nature, custodial 1nterrogat10n entalls inherently’ compel~

llng pressure whlch can induce a frlghtenlngly high percentage of

people to confess to crlmes they never commltted ”)

The Slxth CerUlt has held that any statements made before the

admlnlstratlon and voluntary waiver of eranda are thus 1rrebuttably
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presumed-involuntary,".United‘States vrvPacheco—Lopez? 531~F'3d'420’:424:

(6th Cir. 2QOS). In that case,:the Court focused its analysis on the so-
called ”Miranda—infthefmiddle”»context;vholdingdthat‘”where a_marning‘is
ineffective, the defendanthcannot waive his.rightsulHence,;the issue of
Vvoluntarinesshdoes.notfarise{” Id. SBi F.3d at'423hn 13 (citing Miésouri
V. Selbert, 542 U. 5. 600, 612 (2004)). Whlch begs the questlon, can the
warnlngs be any less effectlve than to not be admlnlstered at all7 '
Language matters MurEhy stands for the proposition that if one is
‘ subJected to custodial 1nterrogat10n, the self 1ncr1m1nat10n clause of
the Fifth Amendment. becomes self -executing. One is thus excused from
invoking the pr1v1lege and any statements made by a defendant are deemed
compelled,.and inadmissible ‘at trial. Id. 465 U'Sf at. 435. |
Ittis one thing to hoid thatua personlwho has been advised of the
privilege may choose to waive it and volunteer testlmony But the.
llngulstlc machlnatlons necessary to hold that in the absence of belng
so-advised, the pr1v1lege is self executlng and 1rrebuttably presumed
1nvoluntary, yet ‘somehow Stlll subJect to a voluntarlness test is’ not
only 1ntellectually dlshonest, it. 1s a corruptlon of everythlng the,'
A FramerSwsought to achleve when_draft;ng the-clause.
This Court has”describedvthe self—incrimination-clause as'so_fundae
| mental to our.freedomyhandvthe giying of warnings so simple, the Court
_mould'notvpause to inquire"in'individual_cases whether the defendant was
aware of his.orrherdrights. "Assessments of the knowledge the defendant
possessed based on information-as to his age,'education, intelligence,

or prior contact with authorltles, can never be more than speculatlons,;

-a warnlng is a clearcut fact." eranda V. Arlzona, 384 U.S. 436, 468- 69

(1966)t
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And yet, w1thout offerlng anx underlylng factual ba81s whatsoever

for its determlnatlon, that is exactly what the Dlstrlct Court d1d in

the 1nstant case:

Hilton was quite used to interrogation_by law
‘enforcement personnel, and while he was not
provided with Miranda warnings, the Court does
not find that he was coerced into making an
involuntary statement. (Doc. 120, PGID 875).

This erroneous flndlng by the Court relleved the Government of its
burden of proving any alleged waiver of Mr Hllton s privilege agalnst
self-incrimination. Hav1ng dodged one s1gn1f1cant constitutional bullet,
the Government then turned around on direct appeal and asked the Sixth
Circuit to rule the issue of coerclon,'or 1nterv1ew tactlos_ waived.

- The panel was obliging:
Hilton has waived [issue of interview tactics] by
failing to raise- it before the District Court
,Hllton, 625 Fed. Appx. at 759 _

- John Adams once famously said that'facts are stubborn things. Were
one to-read'the'record‘of this case'onquill find; in. Defense Motion to
Suppress Oral Statements,~(Doc 93, PGID 508- 523), Mr. Hilton clearly
asserted he was confronted” at hlS front door in «the earlyrmorning
'hours;" that he was handcuffed,_shackled, and led to a government' A
vehicle" where he was "interrogated by his probation Officer.”_He went
on to say he was "shocked by the confrontation" and was suffering other
physical "symptoms of distress' and requested medlcatlon

'Furthermore; in_his contemporaneous notes from that day, PO Vestal
(the interrogator) refers'to_Hilton'sf”issues with his medication' and

”stressors like his mother dying" and "losing his coffee shop. See
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(Doc 1 96-4, Prbbation Report PGID 579) Were one to read the hearing
transcripts, one will find that during hlS testimony PO Vestal was |
questioned exten81vely;-both by the governmentp(Doc. 108, PGID 665- 671);
‘and by the Defense (Id. at PGID.706, 728-29),_about the'phy81cal,.gmo-
tional, and psychological distressfthe Defendant_was experiencingdatvthe
time of the interrogation. On'direct appeal'Mr. Hilton‘made'the point
that Vestal, as both his interrogator and his probation officer, was in
©a unique position to exploit any:Vulnerabilities or weaknesses Hilton’
had at’ the time of‘the interrogation. No other officer‘would have had
the specific, specialized knowledge of the”intimate’details of Hilton's -
private'lifetthat Vestal was privy to. vSwinging a lead piperis not the
only way to compel a person to speak - | | |

The stubborn fact is that the Defendant repeatedly ralsed the issue:
of coercion, compu151on,'voluntariness, interview tactics (pick your‘
poison) inftwo separate motions;'(Doc. 93, PGID 508-523)(D0c. 113,

- Motion to Suppress Blackberry Search PGID 805-828). The 1nterrogator S
contemporaneous notes were entered 1nto the record. There were ten pages
of testimony transcripts where the Defendant S phy81cal emotional,_and
\psychological state at the time 1s discussed in detall and the District
Court issued a ruling on the matter: (Doc 120, PGlD 875). And yet, he.
somehow "waived“ the issue? This is fair?.

Even if Mr. Hilton had failed to raise the issue before the District
Court (which is clearly not the case)j that the District Court ruled on
the matter should allow for a rebuttal argument on direct appeal.

The Court long ago warned that it is. ”the'duty of courts to be

watchful for the constltutional rights of the: citizen, and agalnst any

stealthy encroachments thereon Their motto should be obsta pr1nc1piis,
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[resist the,beginnings]t”‘goxd;d116AU.S.fatd635;:Actionsvtaken by;the'
Government'that today are oonsideredgborderlinedtomorrow become the
_accepted-praotice,;and'therefore immune from challenge What will be’
con51dered egreglous enough to JUStlfy exclu51on w1ll llkew1se be
infuenced, resultlng in an ever- 1ncrea81ngly dlmlnlshed respect for the

constitutional rlghts of every citizen over time. Krause Ex Rel. Estate

of Krause v. Jones, 765 F.3d 675, 684 n.l (6th Clrv 2014)(Marbley, '.;

concurrlng)

- Two' hundred and fourteen years ago, in Unlted States V. Burr,'25

F. Cas. 38 (1807), Chlef Justlce John Marshall held:

When a_question”is propounded, it belongs to the court
to.consider and decide whether any direct answer to it
‘can implicate the witness. If this be decided in the
negative, then he may answer it without violating the
privilege which is secured to him by law. If a direct
~ answer to it may criminate himself, then he must be the
- sole judge what his answer would be The court cannot
participate with him in this judgment...{m]any links
frequently compose that chain of testlmony which is
‘necessary to convict an individual of . a crime. It
appears to the court to be the true sense of the rule
that no witness is compellable to furish any one. of
them agalnst hlmself :

.The.compulsory'extortion'of Mr..Hilton'sbtestimony~and the'aot of
producing the phone'clearly violates.the'”trUe sense of the;ruie that'
o witness‘is compellable to furnishvany-one” of’the'links in theuchainf
of_evidence needed to eonvict.him. B |

AThe}bistrict Court?s finding.in the instant case; that "the Court
does not find that [Hllton] was coerced into maklng an 1nvoluntary
statement;" relleved the Government of 1ts burden of prov1ng any waiver
of the Defendant s pr1v1lege agalnst self 1ncr1m1natlon, and is wholly

1noon31stant*w1th.Justlce Marshall,s-instruction that a defendant be the
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"sole judge' of whether_hie_anawerdfor”act ofﬁproduction)_would furnish .-
“any one of the links in the chain of_evidence; or‘whether.he'felt'
compelled underdthe circumstancee to furnish any one of them. “The court
cannot oartlcipate wlth him in thienjudgmentt” 1d. In the instant case,
the Dlstrlct Court not only participates, but places ltself in the back
seat of the pollce vehicle right- next to Mr. Hilton'on.the morning of
11 May. 2010.

If it isvtrue that ”due'to'the'uniquely coercive nature of custodial
interrogation, a suapect in custody cannot:be said to have voluntarily
foregone thevprivilege:unlese'he fails to claim it after‘being_suitably

warned ! Salinas v. Texas, 133 S. Ct=’2174 2180.(2013), and if it is

A

also true that - "the voluntarlness test is an’ 1nadequate barrler when
1custod1al 1nterrogat10n is at stake," J.D. B., 131 s. Ct. 2394, "and that
"'no statement obtalned from the defendant can truly be the product of’

. his free ch01ce;" Maryland V. Shatzer, 175 L. Ed 2d 1045 11052 (2010),

then any statement made by Mr Hllton on 11. May 2010 was - coerced and
1nvoluntary There is 51mply no other way to reconcile the language

(1t should be noted that the cases c1ted above were rendered after thls

Court's declslon in United States v. Patane, 542 U S 630 (2004))

| We are not talklng here about a eranda v1olatlon, or a clerical
error, or a blunder by the constable. Here is an 1nvest1gatlon tainted
from its very 1ncept10n, followed by a systematlc (and thusfar success-»
ful) effort to sweep over the constable'’ s flagrant dlsregard for the
rDefendant»s.constltutlonal protections. Officials 1n_Mlssour1, despite
having six days withvwhich to do so, did no meaningful corroborating
‘inweetigation; indeed,'the-lone attempt led only to'excupatory evidence;

" PO Vestal admitted in open court'that_he knew he was required by the
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.condltlons of Hllton s.superv1sed release.to obtaln Hllton s.consent_

before enterlng and searchlng his home, but - that he: 81mply chose to

.1gnore it. (Doc. 108, PGID-728) Vestal also admitted in open court

that he know1ngly used his p031t10n as Hilton's probatlon offlcer to:r

allow the pollce to avoid obtalnlng any necessary warrants or subpoenas,

indeed, it was his idea. (Doc. 196, PP. 5-9)(Doc. 108, PGID 724—25).
Vestal then conducted a lengthy'custodial‘interrogation.(neariy

three hours) of a probatloner who was chained and cuffed 1n the back-

seat of a pollce vehlcle, ‘absent any Miranda warnlngs and whlle the»"

probatloner was under the threat of penalty revocation. Moreover, the

~act of produc1ng the cell phone under those c1rcumstances was protected

:as testimonial self-incrimination. That testlmon;al"ev1dence led-dlrectly

and indirectly to the diScovery of'incriminating'evidence'to_bthSed in

a criminalIprosecution,veven-if'the statement itself.would not have :

" been entered.into=evidence. o

The Flfth Amendment contalns its own exclus1onary rule thus, neitherv-

the statement nor any ev1dence derlved directly or 1nd1rectly from the-

statement can be used by~ the Government for any reason.
CONCLUSION

For the reasdns articulatedlabove,mthe Defendant respectfully
submits that he_has more than met thev"relatively light™ burden:for
entitlement to an evidentiary hearing pursuant to 28 U.S.C. § 2255.

The - case should be remanded back to the District Court for a full evi--
-dentlary hearlng Thls Court should also grant certlorarl to settle

the spllt_among the_CerULtS on a matter of natlonal.lmportance.
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