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QUESTION(S) PRESENTED

(1) Where Petitioner can unequivocally show from the record
evidence of his case that he is, as a matter of law and fact,
" actually and factually innocent of the crime of conviction
for which he is incarcerated for by the State of New Hamp-
shire. Does the willful failure of the State of New Hampshire
to provide him any remedy for such an occurrence violate the
United States Constitution?

(2) Where Petitioner can unequivocally show from the record
evidence of his case that he is, as a matter of law and fact,
actually and factually innocent of the crime of conviction

for which he is incarcerated for by the State of New Hampshire.
Does the United States Constitution prov1de him a remedy for
such an occurrence? :

(3) Does the incarceration of Petitioner, who is, as a matter
of law and fact actually and factually innocent of the crime

of conviction and who has been willfully deprived of any remedy
for such an occurrence by the State of New Hampshire violate
the United States Constitution? -

(4) Where Petitioner was convicted for a particular crime
under a repealed law with no saving provision per-
mitting such prosecution for such particular crime:

(a) Did the trial courtAhave jurisdiction to try the Pe-
- tititoner for the particular offense?

(b) If the trial court had no jurisdiction to try Peti-
tioner, is the judgment of conviction and sentence
imposed void for want of jurisdiction? :

(c¢) If the judgment of conviction is void, are all sub-
-sequent state and federal court de01sions and/or
opinions given in cases where Petitioner sought cor-
rective judicial process for such a conviction, null
and void ab initio? . ,

" (d) If Petitioner's judgment of conviction and sentence
imposed are void, what corrective judicial process
is due him from the New Hampshire Supreme Court?

(5) Under the Constitution of the United States does Pe-
titioner have a right to a remedy for the purpose of
establishing before the court his complete innocence
of the crime for which he has been: conv1cted and sen-
tenced for?
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The parties in this case are the State of New. Hampshire.
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STATEMENT OF THE CASE

Petitioner was wrongly charged and hrosecuted under a repealed
law that contained no saving provision permitting his prosecution
for the particular offense. His trial counsel and direct appeal
counsel were both grossly ineffective for not raising this funda-
mental constitutional and jurisdictional defect. Subsequently, a
State éost—conviction judge who was "specially assigned" to hear
Petitioner's Moﬁion.For A New Trial Based Upon Newly Discovered
Evidence end~Petition For A Writ Of Habeas Corpus, was told prior
to any of the four (4) evidentiary heerings that would be'held,
that he must not provide Petitioner any relief for this constitu-
tional violationiand jurisdictional_defect.as well as many other
-substantiai constitutional violations that caused him to he con-
'hicted of a murder he did not commit. This State judge colluded
with the attorney he eppointed to represent Petitioner to deprive
him of any fair and impartial tribﬁnal proceeding for'ccrrective
judicial crocess fcr the violation of his federal constitutional
rights. The State courts of New Hampshire have deprived Pefitioner
of any remedy for corrective process for such want of jurisdiction

which is clearly contrary to the rule of 1aﬁ.
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REASONS FOR GRANTING PETITION

The reasons for granting this_Petition for a Writ of Habeas
'Cdrpus are because Petitiéner is, as a matter of law,.actually
and factually innocence of the crime of conviction and he is
only in prison because the State of New Hampshire has-wronéfully'
and willfully denied him any state corrective judicial procéss
let alone a fair and impartial corrective pfocess for relief from
such a fundamentally unjust conviction and.incarceration. '

The New Hampshire Attorney General éompletely agrees thét the
prosecution of Petitioner under the repealed law RSA 585:1 makes

his conviction and imprisonment illegal and unconstitutional.

IX.



IN THE SUPREME COURT OF THE UNITED STATES

IN RE CLIFFORD E. AVERY

NO.

PETITION FOR A WRIT OF HABEAS CORPUS .~

Now?eomes‘the Petitioner, Clifford E. Avery, in pro se and
respectfully requests this Honorable Court to invoke its pQWerA
of original jurisdiction and te'provide corrective'judicial pro-
cess for a grave injustice Petitioner has Sufferediand.reverse
ﬁis convicﬁion‘and release him forthwith from further illegal
and unconstitﬁtional restraint on his liberty.

Petitioner has exhausted all State court remedies. Helhas not-
sought'relief in the federal district court of NeW_Hampehire be—
cause his one and only first federal habeas petition was filed.
in May 1992 and relief denied. In 2005 ?etitioner_requeeted per-
mission from the First Circuit4C0urt of Appeal to file a "second
or'successive"“petitioﬁ for writ.of habeas corpﬁs and the First
. : : S
Circuit denied his request.

Petitioner firmly believes that the facts of thie unique and
extraordiﬁarYPetition clearly show that’exceptional circumstances
warrant the e#ercise of the Court's discretienary,power; and that

adequate relief cannot be obtained in any other form from eny

other court.



PARTIES
1. _Petitionef is illegally and unconstitutionally.imprisoned and
restrained of his liberty aﬁd detained unaer color of authority of
the State of New -Hampshire in the custody of Helen Hénks, Commis-
si§ner of New Hampshire Department of Corrections (NHDOC),Merrimack
‘County, State of New Hampshire.
2. Michelle Edmark,vin her official capacity as Warden of New
Hampshire Stéte Prison for men (NHSP-M) has immediate physicial

custody over Petitioner.

FACTS

3. The sole claim ahdAaﬁthority by which the éaid Helen Hanks,Com-
‘'missioner of NHDOC, so restrains Petitioner is‘a mittimus of the
éuperior'couft,of the State of New Hampshire,in the Coﬁnty of Merri-
mack, a copy of said mittimus as well as the indictment are contained
in Exhibit A attached hereto.

4, The mittimus was based upon an indictment, and judgment of con-
viction for murder in the first degree. The indictmenticharged Pe-

titioner with one count of murder of Lee Ann Greeley on December

16,}1973 pursuant to NH RSA 585:1 a repealed law with no saving
provision. |

Petitioner fully incorporates into this Petitidn: (1) Petition
for writ of habeas corpus(hefeinafter "Petition"). Petitioner in
2005 sought‘permiséion from the First Circuit Court of Appeals to
file it as a "second or successive" petition. The First Circuit
denied permission. Pages 1-16 of Petition are in Appendix A (App.),
pages 28-129 of the Petition are in App.é,Part’1, pages 130-251 of
Petition are in App. A,Part 2. |
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2) A petition for writ of habeas corpus Petitioner filed

in the original jurisdictipn'of New Hampshire Supreme Court in
2007,(2007 Petition ih‘Attachment173Eetiﬁieneiﬂﬁeriewesithathrbunﬁ
1 of the Petirien and Ground 1 of the 2007 Petition are as a mat-
ter of law the first ground this Honorable Court must consider
first and each ground is dispositive of the instent petition,
There:are several reasons’why Petitioner needs to fully incorporate
the Petition and 2007 Petition.

1. Both are crucial and essential for the Court to see'whaf'the
‘PefitiOner has done for decades in attempting to obtain redress
for the many constitutional deprivations that caused him to be
wrongly convicted. And td:fully understand why he has toedate

been unsuccessful aﬁd Wrongly denied redress.

2. The State has made it veryvdifficult and impossibie’to pre-
pare thls instant petition espec1a11y Wlth respect to much of

the procedural travel of his case. This - is due to the theft,
destruction and loss ofmanyof Petitiocner's legal actions,plead-
ings,etc,that he has filed pro se in'State and‘federal court the
past several deeades seeking redress. Such theft,desfruction and
loss.is all atfributable to improper‘actions~of the State of New
»Hampshire and some to Rhode Island prison officials who lost all
Petitioner's trial transcripts and other legal actions,pleadings,
etc. Much of this. documented. |

3. Petitioner is now 73 years of age and suffering from several
serious medical conditions and theseﬁeonditions coupled with the
theft,destruction and loss of his legal property have made it

very difficult to prepare fhis instantbpetition. The Petition'and-.
2007 Petition has been beneficial to Petitioner in preparing the

instant petition.
_ 3



BRIEF DESCRIPTION ABOUT THIS CASE

. Petitioner's imprisonment is illegal and'unconstitutional and
in violation of.the Constitutions and lews'of the United States |
and New Hampshire. Because inter alia, and first and foremost a
bias»and corrupt state trial judge permitted}Petitioner to .be
‘tried under a repealed law with no saving clause permitting such
prosecution. This judge also sanctioned his baliffs illegally
drugglng Petitloner with potent opioids,narcotics and other drugs
throughout all stages of his trial and. these drugs did render Pe-
titioner incompetent to assist his counsel in his own defense and
stand trial. When Petitiener attempted to obtain a due process -
hearing for having been tried while not competent. The trial
judge engaged in acts and omissions:to cover-up the fact he per-
mitted Petitioner to be tried nhile not competent and made so by
~the trial court baliffs illegally drugging him.

As a matter of law and fact Petitioner is aetually and factu-
ally innocent of the particular crime of cenviction. He is also
compietely innocent because he neQer‘killed anyene. But he was
pfevented from ever showing his innocence because he'was deprived
of hiS-constitutional rights.

Petitioner asserts the trial court did not have jurisdiction
to try him for the particular crime it did because the law creat-
ing the offense had been repealed with no saving pfovision and/or
lost jurisdictién when the trial judge tried Petitipner under the
‘repealed law,permitted his baliffs to illegally drug him and did
-allow Petitioner to be tried while not competent.

Subsequently, Petitioner filed a post conviction petition
seeking redress for inter alia, the above violations of his

-4



rights. The post convictioh tribunal is the first place, accord-
ing to state law and rules of the court he can raise constitu-
tional claimg regarding his conviction; A cofrupt_state judge,
prior to any hearings being held, was told he must-not provide
. Petitioner’ény relief. Moreover,.this corrupt judge appointed Pe-
titionef an attorney that he then-colluded with to deprive the
Petitioner of a fair and imbértial state cdurt post conviction
process of his claims, flagrantly depriving'Pefitioner of his con-
stitutional right of access to fair and impartialbfribunals,Due
Process of law and Equal protection of the laws. | |

Petitioner to date has not been provided his right to any fair
.and impartial staté=judicial ¢orrective process for redress of
~ inter alia, the above Violations of his constitutional rights.
Because he cannot enforce his'federai-cqnétitutional rights Adue
to aibiaSed¥Erialejudge aha cofrupt state post conviction judge
and throughly ceorrupted state court tribunals. The state courts
also continue to be engaged in a judicial cover-up . in order to
prévent.exposure>of the biased, corrupt, illegal ana unconstitu-
tional methods used Sy the State and State courts of New Hampshire
in obtaining such a conviction.‘ |

SOME FACTS, EVENTS, CLAIMS AND CIRCUMSTANCES OF

THIS CASE WHICH ARE FULLY SUPPORTED BY THE PETITION _
AND 2007 PETITION ARE AS FOLLOWS \

This case is about the ‘actual and féctuallinnoéence of Peti-
tioner who was illegally and unconstltutlonally conv1cted of mur-
der in the first degree and sentenced to a term of 18 years to
:11fe. Petitioner is absolutely_lnnocent of the crime of convic-
tion but was prevented from showing his innocence due to being
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deprived of his federal and state constitutionel righte due to
iilegal and unconstitutional acts of a biased trial judge Martin o
F. Loughlin,egregious and unlawful prbsecuforial misconduct of
~ state prosecutor Thomas Rath and gress ineffective_tfial»counsel
Paul C. Semple.l

This case is about flagrant judicial bias,judicial corruption
of state judges aﬁdeof the state courts of New Hampshire as a
wholeée. It is about the illegal and corrupt actions of triai judée
Loughlin and state'post conviction judge Waltef Murphy. It is
about a’'state court judicial cover-up of_Petitioner's illegal and
'unconstitutional conViction and the illegal methods used to obtain
sucha conviction. |
- This state court cover-up began immediately efter Petitioner's
trial and conviction. Its initial purpose was to‘cover-up the fact
Petitioner was tried while not competent and rendered incompetent
by the trial courts baliffs illegally ana unconstitutionallyvdrugg—
ing him throughout all stages ef-his trial. Priortxmandthfoughdut
all stages of his trial Petitioner was under the influence of the
following drugs: 1) Talwin a synthetic opioid,100mg every 4 hours,
. 2)Demarol, a narcotic,3) Codiene anopioidA)tﬁo capsules oﬁSecondal
a potent barbituate,5)Valium a sedative/hypnotic,6)Belladonna pro—
vided. for sfomach ailment which has a strong Valium base. |

Trial judgeiLoughlin;trial counsel Semple and‘prosecutor Rath
all knew.the baliffs were administering drugs to-Petitionef.’But
-none of them made any inquiry whatsoever of why the baliffs were
drugging Petitioner,what these drugs were and most importent,what
effect these drugs had on Petitioner and his ability te assist ‘his

counsel in his own defense and receiVeja fundamnetally fair trial.
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It ie important‘to note at the time of Petitioner's trial and
still today, it is illegal for anyone unless medically qualified
to administer opioids,narcotics and these other drugs to any per-
son,let alone Petitioner on trial for murder. This fact is another
aspeot of-the.judicial cover-up,i.e. covering illegal actions of
trial judge and trial court baliffs.

The trial transcripts and other record evidence clearly show
the above illegal acts took place. It‘is‘instructive to note that

immediately after trial all these six (6) drugs were terminated.

In fact a note was placed on the wall by the sergeant station at -
New Hampshire State Prison that read: "Avery is to get no medica-
tion not even asprin.” ,

After trial Attbrney Semple was contacted_by NHSP Dr. Thomas
Walker. Dr. Walker told Semple he believed Petitioner had not been
competent to have gone to trial due to the 6 drugs. He told Semple
he needed to take appropriate aotlon to have Petltloner s convic-
tion reversed. Subsequently, two foren51c expert psychlatrlsts
concurred with Dr; Walker that Petitioner had not been combetent
.to.stand trial due to these 6 drugs.
| Trial counsel Semple had ex parte meetings with judge.Loughlin
and told Lougnlin he needed to withdraw due. to ﬁa serious conflict
of interest" and being in "a oompromising Situation" over the in-
competency claims and other potential ineffective cleims. Semple-
also, accordlng to Semple, told Loughlin a motlon to vacate Judg—
ment and sentence needed to be filed for Petitioner and that new
counsel needed to be appointed so the motion could be filed as he
could not do so. Semple after this first secret meeting with judge
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Loughlin apologized to Petitioner for not'looking into the matter
of these drugs. He.told Petitioner judge Loughlin was very éngry
about the whole incompetency issue and would not let him withdraw
from.representing Petitioner.>Semple said he could no longer rep-
resent himvand he never did anything thereafterfOr Petitioner.
Judge Loughlin was actively involved in éovering up the fact he
had allowed Petitioner to be tried while not competent. Petitioner
believes-Semple unwittingly or Wittingly’parpicipated_with judge'
Loughlin in this cover-up. For more facts and details'regarding

these matters. SEE Petitioner, Section A,pps. 158-170.

Because_judge-Loughlinvhad cast Petitioner adrift to fend for
himself by depriving Petitioner of his right to counsel, had summar-
ily denied Petitioner's forced‘pro se December 15, 1975 motion tova-
cate judgment and sentence, denied in the face of'overwhelming evi-
dence of incompetency to have stood trial. Petitioner in April 1976
sent a pro se letter/motion to the New Hampshire Supreme Court. He
informed that court he had been tried while not competent, was being
denied counsel by Loughlin, that Loughlin had summarily denied his
pro.se December 15,1975 motion to vacate judgment and sentence. In
a letter the New Hampshire Supreme Coﬁrt vacated judge Loughliﬁ's
summary dismissal, instructed Loughlin to appoint counsel and hold
a hearing for Petitioner's December 15, 1975 motion to vacate.

.Judge Loughlin over a years time scheduled four (4) hearings but
in defiance of the supreme court's iﬁstructions never held any of
the hearings and never provided any reason why except no reason.
Duriné that time period judge Loughlin obstructed and thwarted at-

torney Francis Holland's efforts to obtain a hearing on Petitioner's
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December 15,1975 pro se motion to'vacate and attorney Holland's May
3, 1976 Motion to Vacate...". It should be noted that judge Loughlin
did not appointvattorney Holland. Petitioner had wrote tc>severa1.et-
torneys seeking their assistance and Holla?d agreed to represent him.

When Holland filed his motion to vacate he was then reluctantly ap-

poihted by judge Loughlin. SEE Petitioner's December 15,}1975 motion

to vacate, app,C,pps 1-2 and Holland's May 3, 1976 Motion to‘Vacate,'

~ App,C pps 3-6.

On September 12,.1977 still without counsel,.still no hearing for
his pro se and aftorhey Holland's motions tp ?acate and-a second homi-
cide indictment pending. Petitioner called atterney Semple to obtain
some legal aocuments. He told Semple the above. Semple told Petitioner
to file a habeas petition-in_NH Supreme Court against the Merrimack
Superior Court and if he received no corrective process to file a
habeas petition in the federal district court.

With no counsel Petitioner wrote a habeas petition to NH SupremeA
Court. In his petition he informed the court that the superior court
was refusing to provide him an evidentiary hearing - on his motions

to vacate; that it had been over a year (at that time), since he had

been waiting for a due process hearing, but due to the failure of the
superior court to hold'a‘hearing and ineffective assistance by attorney
Holland, his rights were being denied. He also informed the supreme .

court that, "further delays in a hearing will continue to be detri-

mental to Petitioner on the merits of.his motions to vacate- judgment."

(Emphasis supplied in original heabeas petition.) SEE pro se:Septem—

ber 12, 1977 habeas petition, App.C,pps 7-11.
On October 24, 1977-two years and five months without counsel since
his conviction on May 20,1975. Petitioner filed in the federal dis-

trict court a Petition for a Writ of Habeas Corpus and Injunctive Re-



lief , Avery v.Eerrin No; C.77-369, hereinafter "Removal Petition."
Petitioner requested his criminal éase be removed from the state
courts. He alléged the state cotrts had and were depriving him of
due process, equal protection of the laws by failure to prdvide him
corrective judicial process on his December 15, 1975 and attorney
Holland's May 3, 1976 motions to vacate, delay in his direct appeal
from his May 20, 1975 cdnviction and denial of speedy trial on the
Gary Russell homicide indictment pending Since September 1974.

In November 1977 the federal court appointed attorney William
Brennan to represent Petitioner but due to a conflict of interest
attorney Brennan said he could not rebreseht Petitioner. So in Novem-
ber 1977 Petitioner appeared without counsel. After telling the court
what had happened to him in the state courts Petitioner could see
the state prosecutor was unéomfortable hearing what Petitioner was
telling the magistrate judge. The.prosecutor requested that a break
be had. He went and made a telephone call. When he returﬁed he told
Petitioner that his boss-the attorney general did not want the pro-
ceedings to continue. This assistant attorney general told Petitioner
if he would withdraw his "Removal Petition" from'the federal court
the State would: (1) Have fwo lawyers appointed to represent him on
his criminal mattérs in the state courts; (2) Make sure he was pro-
vided with a due process hearing in state court on his motions to
vacate; (3) Insure he was provided with his direct appeal if he was
unsuccessful on his motions to vacate judgmeﬁt and sentence, (4) "The
state will take care of the Russell homicide indiétment."

The federal mégist:ate asked attorney Brennan“if he would assist
the state in locating two attorneys to represent Peﬁitidner if he de-
cided to withdraw his Removal Petitidn; Brennan suggested Petitioner

-10-



withdraw his Removal Petition in view of the_state's promises. Bren-
nan filed a motion to withdraw on January 30,1978 and the‘court
granted it the next day on Jahuary 31,1978,

Several months later it became evident attorney ﬁrennan had spdken
with over twenty five (25) lawyers in the state but none wanted tb
represent Petitioner. Théir main reason(s) it was "too political."
From conversations with attorney Brennan Petitioner became aware that
his caée was talked about quite frequently amongst lawyers in the
state and it it had-been pretty much 'generalized that his trial had
been a mockery in large part due to judge'Loughlin allowing his bai-
liffs to drug Petitioner rendefing him incompetent and that judge
Loughlin and thé state courts were in distress over the whole situa—r
' tion. A few attorneys said thaF judge Loughlin wanted to be a federal
judge and this was another reason he had wronglyidenied Petitioner a
heariﬁg on his motions to vacate.

on May 2, 1978, lacking a few weeks it had been three (3) years
-since Petitioner's conviction. He was still without cdunsel, still
without any hearing on his and attorney Holland's motlons to vacate
and Stlll no direct appeal and no trial for the second homicide in-
dlctment. The state‘had clearly not kept its four promises.

' On May 2, 1978 Petitioner refiled his Removal Petition in the fed-
eral district court. On June 6;1978 this apparently prompted judge
Loughlin,to'appoint attorney Willaim Shea to represént‘Petitioner. At-
torney Shea first told Petitioner he would represént him on his motions
to vacate and the second homicide indictment. In light of this he told
Petitioner to withdraw hiszémoval Petition from the federal district
court. Shea failed to anything about Petitioner's motions to Vacate.
Later attorney Shea said judge’Loughlin had appointed him to only rep-
resent him on an appeal to NH Supreme Court on judge Loughlin's denial
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of Petitioner's habeas petition challenging the unconstitutional jury
instructions which attorney Brennan suggested he challenge. Brennan

said they were the worst instructions on presumption of innocence and

reasonable doubt he had ever seen. SEE jury instructions, App. C,pps
12-21., It was obvious~why judge Loughlin, according to Shea did not
appoint him to represent Petitioner on his motions to vacate. Because

all of judge Loughlin's wrongdoing would have been exposed. It was

apparent to Petitioner that attorney Shea's primary objective was to

get him to‘withdraw his Removal Petition from the federal district
court. Unknown to Petitioner at that time is tne fact state trial judge
" Loughlin would become a federal judge in the district court in April
1979. Obviously it would not 1ook good for Petitioner"Removal Petition:.
to be‘pending in that court and exposing all of judge Loughlin's im-
proper;illegel and unconstitutional acts and omissions when he was Pe-
titioner's.state trial judge.

Subsequently, sometime in November 1978 Petitioner was suddenly.taken
to Hlllsborough Superlor Court where Shea s partner agreed by phone to
represent Petitioner-thus giving h1m two lawyers. Nothing else was dis-
cussed with the clerk that day. The next day Petitioner received a let-
ter from clerk Carl Randall and all it said was the Gary Russell homl-
-01de indictment had been dlsmlssed no judge was present.

On or about July 1978 Shea.appeared‘in NH Supreme.CQurt to argue the
. appeal of Loughlin's denial of relief for the jury instructions. The
State Supreme Court denied relief on the basis trial counsel Semple had
not objected to the instructions. The supreme eourt noted "Plaintiff
[Avery]...perfected no appeal to this court." But, no appeal was ever
‘had because judge‘Loughlin'had never appointed counsel! After this at-
torney Shea and his partner Edward Mertens withdrew from representing
Petitioner. |

-12-



During this whole period‘of time with this sordid event of the
Removal Petition. There was much unethical, illegal political maneu-
vering aﬂd manipulation involved.with Petitioner's case. Many attor-
'neys including Semple and Holland have always said his case was "po-
litical™ and "much politics involved" in his case from the start and

all throughout it. For many more facts and details of this shameful

event see Petition at ppS. 165-174.

In September 1981 Petitioner met withitﬂen law student David Bownes.
- Mr. Bownes wanted the letfer'the'NHvSupreme Court had sént Loughlin
énd/or Merrimack'Superior Court.vaCating Loughlinis‘January 6,1976
summary dismissal of Petitioner's‘December‘15, 1975 motion to vacate : -
and instructing him to appoint«counsel. Mr Bownes said that was the
last document he needed and then an atforney at Eranklin Pierce Law
School (FPLS) would Be filing a petition in court for Petitioner for
cofrective judicial procéss for his unconstitutional conviction. Pe—.
titioner gave the letter to Mr. Bownes and Bownes gave it‘to attorney
James E. Duggan who headed the NH Appellate:Defendér Program (NHADP)
at FPLS. That night after having talked with Mr. Bownes, feéling héppy
and optimistic that after six years at that time, he héd hope that
corrective judicial process on his claims would finally occur. So Pe-
titibﬁer‘wrote his mother to tell her the good news. Three days after
sending his mother this letter, on October 1, 1981, the statertrans—
.ferred him into the'federal prison system. For the nekt_three years
he was frequently kept in transit-moving from one»federal prison to
another, nine (9) iﬁ all. He lost .contact with David Bownes and law
‘'students Jil Garber and Robert Ballam. Many of Petitioner's legal”
pleadings and documents were lost. Years later Petitioner would dis-
covef.the lettef disappeared from FPLS after it was givén to attorney

James Duggan by law student David Bownes. This is exactly what had

-13-



happened to Petitioner's éounty jail medical records after Jil Gar-
ber gave them to attorney Duggan! The medical records were.key evi-
dence, they indicated all the 6 drugs Petitioner had been prescribed
at Boscawen ¢ounty jail where he had been held pre-trial. In 1984—85‘_
~attorney Duggan told attorney Paul Twomey he didn't know what had
happened to the medical records and said he had'“turned Franklin
Pierce upside'down but couldn't find them." These records were also
key evidence sﬁpporting Petitioner's ineffective trial céunsel claim
against attorney Paul Semple. They were also evidence of trial judge
Loughlin's illegal and unconstitufional éctions during trial. Com-
pletely unknown to Petitioner at that time is the fact that James'
Duggan, Paul»Semple and judgé Loughlin were all fellow instructoré

at FPLS where law students David Bownes, Jil Garber and Robert -Ballam
were working on Petitioner's case.and finding. substantial Violatiohs
of his constitﬁtional rights caused by attorney Semple and judge
Loughlin.Petitioner believes‘attorney Duggan deliberately destroyed
his'ﬁedicél records and the letter from NH Supreme Court he gave'tob
David Bownes in September 1981. For more‘specific facts and details

on this matter, the law students work, and Petitioner's sudden trans-

fer to the federal prison system, SEE'Petition,pps,174—181,Section C,

pps 202-220. , .

ILLEGAL, CORRUPT ACTS OF STATE JUDGE WALTER MURPHY
AND STATE COURT APPOINTED ATTORNEY PAUL TWOMEY

In 1984 the stéte's "star witness" in the pfosecution of Petit-=
tioner came forward and recanted his trial testimony. Also at this
" time the NH Supfeme Court appointed attorney James E. Duggan to rep-
resent Petitioner in his 10 year delayed direét appeal from his con;

viction-onvMay 20, 1975. The federal district court had ordered Pe-
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tititoner's release in 90 days unless provided sufficient evidence

the state provided him a delayed'direct.appeal. SEE Avery v Perrin,

No. 83-235D. Petitioner had many claims he wanted Duggan to raise

in his appeal but Duggan said the appropriate thing to do under state
law and rules of couft was for‘Petitioner to raise them in a "habeas
motion" in the superior court.lHe told Petitioner to not worry about
counsel because the court would appoint him counsel because the claims
were all a part of his direct appeal. So in 1984-85 Petitioner.fiied
in Merrimack Superior court a Motion Foér New Trial Based Upon Newly
Disco&ered.Evidence And Petition-For A Writ Of Habeas Corpus(hereih—

after "1985 Petition") Avery v Cunningham, No. 85-E-25. Judge Walter

" Murphy was "specially assigned"_to.hear the 1985 Petition. Judge Mur-
phy appointed attorney Paul Twomey to represent‘fetitioner. Unknown
to Petitioner at that time is the fact Petitioner's trial counsel Paul
Semple and attofney James Duggan were Board'Difectors of TwomeY's law
firm. Petitioner had nﬁmerous ineffective aesistanee claims against
Semple. Also, at that time of the hearings information turned up that
warranted ineffective appellate counsel claims being raised against
appellate counsel Duggan in the superior court,but Twomey never raised
them. Twomey failed miserably to effectively challenge Semple on ﬁany
issues when the state called Semple to the stand. Twomeydalso failed
to raise many ineffective claims against Semple. To do se would haVe
placed him in the position ef attacking the competency of his Board
Director. This is also why Petitioner believes Twomey never.raised in-
-effective claims'against appeilate counsel Dugganf

At this sahe time in 1984 Petitioner had filed a 42 USC §1983 civil
rights lawsuit and habeas petition against the NH Parele Board, Avery

v Knowlton, et al No. 85-E-38 and Avery v Knowlton, et al No. 85-E-39,

In this extraordinary case the Petitioner had already served the mini-
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mum term of his life sentence and had not been provided with his
direct appeal as of right from his conviction on May 20, 1975 The
parole board had denied him parole because he would not admit gquilt
for the murder he had been wrongly convicted of. Petitioner told the
board he was innocent. The board appeared shocked he had not had his
appeal. Judge Mnrphy had also been "specially assigned" to both of
the aboVe lawsuits. Judge Murphy also appointed attorney Twomey to H
represent Petitioner in both the lawsuits.

Unknown to Petitioner until after the 4 evidentiary hearings held
in the 1985 Petition. Is the fact judge Murphy had ex parte meetings
with attorney Twomey. At these secret meetings judge Murphy told at-
, torney Twomey Brigr to any of the hearings that he could not provide
any relief to Petitioner in the 1985 Petition. When Twomey asked why,
judge Murphy said, "I can't and that comes from the top.!" Judge Mur-
phy told Twomey to "keep moving" on the lawsuit against the parole

board because he-Murphy wasg Q ing to have Petitioner released from

prison through the "backdoor" of that lawsuit!! SEE Petition at pps.
185-186. |

Judge Murphy's fixing Petitioner's 1985 Petition was illegal and
unconstitutional and did deprive him of due process of law, access to
the courts and a fair and impartial judicial proceeding- for redress
of many claims of violations of his federal and state constitutlonal
rights which did prevent him from showing his actual innocence and
caused him to be wrongly convicted of a murder he did not commit.
Judge Murphy wronglzvheld Petitioner had "waived" all the many claims
he had raised—at appellate'counsel Duggan's instructions, for fail-
ing to raise them in his 10 year delayed direct appeal!

There was no lawful waiver of these claims. The record of these 4

evidentiary hearings is completely barren of any colloquy about waiver!

-16-



At these 4 hearings neither judge Murphy nor the state ever raised

the spectre of waiver. SEE Judge Murphy's 55 page opinion and order

dismissing Petitioner's 1985 Petition at App D, 1-54, see also Pe-

titioner's Motion to Reconsider and judge Murphy's denial of the

motion, App D,pps 55-59 and p. 60. For many more specific facts and

details about these unconstitutional and corrupt acts. see Petition

at pps 184-201.

Prior to the beginning of judge'Murphy's corrupt proceedings. The

NH Supreme Court denied Petitioner's 10 year delaYed direct appeal

on the 4 issues attorney Duggan raised.'State v Avery, 126 N.H., 208
(1985). That appeal was completely meaningless and only a ritual. Be-
cause Petitioner's appellate counsel had many conflicts of inﬁerest
he deliberately concealed from Petitioner. Thesé conflicts were com-
.pleteiy.adverse to'Petitioner's best interests. Petitioner.asserts
appellate counsel Duggan intentionaily provided him wifh ineffeétive
assistance due to his many conflicts of interest and Petitioner be-
lievés Duggan was a participant in the judicial coﬁer;up. Petitioner
also suffered prejudice and irreparable harm from the'10‘year delay
of his appeal and this is an independent due process violation. SEE

Petition at pps 128-129 and pps 130—144 for facts and details about

attorney Duggan's conflicts and ineffectiveness.

Petitioner believes the NH Supreme Court has been the head of this
‘judicial cover-up from the very beginning in 1976 when it failed to
take corrective action against judge Loughlin and continued into Avery

v Cunningham, 131 NQH; 138 affirming Avery v Cunningham, No. 85-E-25.

The NH Supreme Court manufactured an opinion that is false. The
i1l conceived and shameful opinion is purposely written to cast blame
(wrongly), on. Petitioner for not raiSing'his incompetency to stand

trial claim in "a pro se supplemental brief before this court in his

17~



1984 appeal."_It is craftly written to hint, suggest or impute, ‘oo
(wrongly), that Petitioner sat on his claims until circumstances were
more advantageous. All of this is simply not true, it is false and

could not be further from the truth! The record evidence clearly shows

this. The NH Supreme Court's factual and legal findings are a sham and

wholly unsupported by the actual events of the case! The opinion was

authored by disgraced judge Stephen Thayer. In March 2001'fhayer was
accused of criminal ethic violations. Among other things Thayer.was
accused of not reportlng a loan, then back dating his financial dis-
»closure form and lying about the date; and mlsrepresentlng his ex-
perlence on h;s appllcatlon to become a federal judge. In April 2001
he resigned rather then face criminal prosecution for among other
things, trying to influence His own divorce‘case._This disgraceful,
manufactured and false opinion was purpesely created, it is a self
serving corrupt opinion that serves to cover-up state trial.judge
Louglin's illegal and unconstitutional acts, cever-up judge Murphy's
corrupt aets, to pfeserve the unconstitutional conviction of Petitioner
and hlde the illegal methods used to obtain such conviction, It is
also designed to keep Petltloner s substantial incompetency to stand
trial claim not considered on the merits and considered as an indepen-
dent ineffective trial counsel claim. For more facts and details about

this'issue_see Petition, Section C, pps. 200-220.

This is a case where the NH Attorney General is much aided by the
state courtS'bias,.cofruptien and cover-up and that office is an ac--
tive participant in the eover—up. This is because that office has an
interest in seeing kept covered-up the illegal and unconstitutienal
conviction and the illegal acts of former prosecutorfThomas Rath in
procuring the illegal'indietment. Thomas Rath procured the indictment

under RSA 585:1 in June 1974 by deliberately breaklng the law of New
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Hampshire and by lying to the Grand Jurors by telling them they could
return an indictment under RSA 585:1 which they did, never knowing .
the law had been repealed on April 15, 1974.,For many other flagrant .

acts of misconduct by Rath. SEE Petition, Ground 5,pps 45-52,Ground

6,pps 53-69,Ground 7,pps 70-72 and Ground 11, pps 80-83.

FALSE, DECEPTIVE AND MISLEADING PLEADINGS SUBMITTED TO
STATE COURT AND FEDERAL COURT BY NEW HAMPSHIRE ATTORNEY
GENERAL TO PRESERVE AND KEEP COVERED-UP PETITIONER'S
UNCONSTITUTIONAL CONVICTION

~Assistant atforney_generals of New Hampshire have submitteéd fnlse
deceptive and misleading pleadings to the'state courﬁs and federal
distridt court. Petitioner believeé this has been done to-continue
the judicial cover-up‘by deceiving the coufts into denying wrongly'
an? ;elief’fof Petitioner from his unconstitutional conviction and
the illegal methods used b? the Staté and State courts in obtaining
such a conviction._Examples: In April.1992 Petitioner filed a pro se

habeas petition in Merrimack Superior Court, Avery v Powell, No. 92-

E-189. In the petition he raised inter alia, that he had been tried
and convicted under a repealed law and prosecutor Rath's de01s1on to
charge him under the repealed law was an arbltrary and capr1c1ous de-
cision which denled him due process and equal protection of the laws.
After Petitioner filed his petition he:decided instead to file his
first federal habeas petition. So he filed a'motion to withdraw. and
fhe state court granted it. However, apparently the state's answer to
the habeas petition and court's.granting of the motion crossed in the
nail.

It is important and instructive for this Honorable Courf to note

that the New Hampshire Attorney General completely agrees with Peti-

tioner that»it would be unconstitutional to indict and prosecute him

under the repealed law RSA 585:1 and it would constitute an "arbitrary
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and capricious" decision.on the part of prosecutor Thomas Rath and
deny Petitioner due process and eqﬁal protectioh of the laws.-

Assistanthttorney General Janice Rundles in the State's Answer
to Petitioner's habeas petition said:

"First, petitioner erroneously states RSA 630:1 was ef-
fective as of November 1, 1973, and therefore in effect
at the time he committed his crime, in December of 1973.
RSA 630:1 has an effective date of April 15, 1974--the
same date on which RSA 585:1 was repealed...Therefore,
the only statute in effect at the time petitioner com-
mitted his crime was RSA 585:1, and petitioner was pro-
perly prosecuted under it, even though it had been re-
pealed by the time he was indicted. State v Sampson,

120 N.H. 251, 254 (1980),("Though a newly-amended crim-
inal statute applies to offenses committed after its
enactment, the prior.statute remains applicable to all
offenses committed prior to the amendments effective
date."). Accord. State v Banks, 108 N.H. 350 (1967). It
follows that the State's decision to prosecute him un-
der 585:1 could not have been "arbitrary and capricious,"”
as it was simple in accordance with governing law.”

SEE Attorney General Rundle's Answerl.pps 24-26. App. C, see also .

RSA 630:1-effective November. 1, 1973, App. C, p.23. Attérney.General
Runale's statement and.argument that RSA 630"1 "has an effective date
of April 15, 1974" is paténtly false. This Honorablé Court can easily
and quickly verify.this by simply looking at NH RSA 630:1 which
clearly has an effective date of November 1, 1973 whiqh was fqrty—five
(45) days after the State alleged in the indictment Petitioner had
allegedly committed the crime. RSA 630:1 was the proper statute that
the state could have charged Petitioner ﬁnder prior to its repeal on
April 15, 1975. RSA 585:1 was repealed on April 15, 1974. In June
1974 prosecutorrRath procured the indictment under the repealed law
that contained no saving prévision{ So the.New Hampshire Attorney Gen-

eral completely agrees (and in the answer supports with case law),

. that Petitioner's conviction is unconstitutional because he was pro-
secuted under the repealed law RSA 585:1, but then the Attorney Gen-

eral lies in her answer by stating RSA 630:1 did not become effective
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until.April 15, 1974.

Another example: When Petitidher filed his one and only first fed-
eral habeas petition‘on May 21, 1992. Aséistant Attqrney General John
A. Curran lied to the court, lied by omission and filed false and
misleading.pleadings to misiead the court into believing‘Petitioner
had raised in the state'supréme coﬁrt an ineffective appellate coun-
sel claim against attorney James Duggan in Petitioner's 10 year de-
layed direct appeal. This was pateqtly false.

“State proéecutor Curran had a duty under the law to advise the fed-
eral court if Petitioner had in fact exhaustedvall available state
remedies. Rule 5 of the Ruleé.governing §2254 céses in federal dis-
trict cburts required the State's answer to a habeas petition: "Shall
state whether the petitioner has exhausted his state remedies including
any post conviction remedies avaiiable to him under the statutes or

procedural rules of the state." See also Granberry v Greer, 108 S7 Ct.

1671 (1987) at 1675 n.5 at p. 1674. Also, Title 28 U.S.C 2254 (c)
provides that a state law judgment cannot be reviewed on federal ha-
beas if the petitioner has a state right "to»raiSe by any available

procedure , the question presented." Castille v Peoples, 109 S.Ct.

1056 (1989). (emphasis added). The Petitioner never had raised anz'
ineffective appellate counsel claim against attorney James Duggan and

he had available state remedies to do so!

In Petitioner's first federal habeas he was not raising én inef-
fective claim against Duggan. He was stating inter alia, thaf his ap- -
pellate éounsel had also as wéll‘as trial counsel been ineffective.
Curran was referfing to ther1986 pro se Aménded Notice.of Apbeal

(ANOA) with a 12 page attachment that Petitioner filed in NH Supreme

Court in Avery v Cunningham, 131 N.H. 138 affirming Avery v Cunninghan,
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No. 85-E-25., SEE Petition at pps 206-208. In that pleading Petitioner

was pointing out to the NH Supreme Court that attorney Duggan had
been ineffective but he was not raising any inéffective appeilate

counsel claim. SEE ANOA with 12 page document, App.C,pps 27-41. If

the NH Supfeme Court had not refused to provide Petitioner this cru-
cial document then Curran could not havé argued falsely'thaf Petia
‘tioner had raised an ineffective appellatevcoﬁnsel claim in stéte
court. Moreover, the district court could not have concluded that an
ineffective appellate counsel claim had been raised in State court.

Petitidner believes that the federal district court wrongly and
eagerly accepted the false and deceptive pleadings of the state. Be-
cause that court wanted to protect the "Senior Judge" of that court
who was Martin Loughlin-Petitioner's state trial judge in May 1975.
The court wrongly and contrary to federal law and habeas corpus rules
held that appellate.counsel Duggan was not inéffective counsel for
failing tovraiée Petitioner's incoﬁpetency tostand trial cléim in
his 10 year delayed direct appeal!

The whole process concerning Petitioner's 6ne-and only first fed-
eral habeas petition wés_corrupted so that absolutely norfair and
impartial consideratioﬁ of his petition occurred. For more facts and

details concerning this egregious miscarriage of justice see Petition,

Section D,pps 221-241, see also Petitioner's Motion For Leave to File

Amended Notice of Appeal (ANOA), App. C,pps 27-41.

The NH Supreme Court refused to provide this crucial ANOA to Peti-
tioner to provide the federal district court when that court was in
. the' process of determining what claims the Petitioner exhausted in the
state courts. When attorney James. Dawe went to NH Supfeme Court to
obtain a copy of it. Hé.and the clerk determined the 12 page document
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had been removed from the ANOA and disappeared from the court. At-
'torney~Dawe the contacted Assistant Attorney_General William McCallum -
‘several times and requested a copy. McCallﬁm never responded and never
.provided Dawe a copy of the ANOA.

Petitioner asserts thé NH Supreme Court refused to provide him a
. copy of the ANOA and its disappearance is all a part of that court's
on éoing coVer—up. The same is said with respect to McCallum's fail-
ure ahd/of refusal to ever respond to attorney Dawe's requests'made
in writing énd by phone.

Subsequently Assistant Attorney Genéral McCallum ended up going to
prison. for having committed several felonies.

~ This is not the first time>important documents have gone missing

in the state courts and the documents that go missing are always to do
With jﬁdge Loughlin and Petitioner's incompetency to stand trial claim;
In Oétober 1931 from:a federal prison cell in Terre Haute indiana, Pe-
titioner hand wrdte_a motion for an évidentiary Hearing for his Dec-
1ember 15,1975 and May 3,1976 motions to vacate. (These motions were
" still pending ih'the trial court's_original jurisdiction). In his
motion for a hearing he‘alleged that the Merrimack Superior Court had
' and>were deliberately denying him a hearing in order to COncéal the
fact that court had allowed its bailiffs to drug him during his trial
band the drugs had made him incompetent. Petitioner also alleged that
he was being denied access to the courts,counsel and equal protection'
of the laws. From Levenworths federal prison in Kansas Petitioner
called his mother who had called the court and spoke with clerk John
Safford. Mr. Safford said tﬁat a hearing had been scheduled of Novem-
ber 8, 1981 but had not taken pléce. He saia he did not know where
the file Qent and why the hearing had not taken place. He also said
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it was "most unusual and strange" the way everything had been hand-
led. A woman clerk later said she had found Petitioner's petition
for a habeas corpus but did not know what had happened to the motion

for a lawyer and motion for an evidentiary hearing! SEE Petition at

pps 176-177. At that time state judge Joseph DiClerico had been as-

signed to these matters; Subsequently, he would also become a federal
judge in the federal district court with judge Loughlin.

A Priof to filing his 6ne and only first federal habeas petition.
Attorney James bawe told Petitioner matter of factly: "The deck is
stacked against you going in. Your going into a lion's den" and you
will not gét any relief from that court. "Because the junior jﬁdge
"will have to admit thét the "senior judge" Martin Loughlin, "when he
was your state trial judge violated your constitutional rights," and
thét,Asaid Dawe, "is not going fo happen. Dawe was absolutely right,
Petitioner got no’rélief ffom that‘court. Dawe also said: he:did net be-
lieve Pétitioner would get any relief from the First Circuit Court of
Appeals. Because léwbstudent and.then attbrney bavid Bownes ~had
~been involved in Petitioner's case..And at that time David Bowne's
father Hugh H.'Bownes was either Chief Juétice of the First Circuit
‘or a Justice of that édurt.

When Petitioner went to the federal district court innMay 1992,
Judge Loughlin was the "Seniqr judge" of that court. Other judges in
the court‘were: Paul Barbadoro who was a former pfosecutor from the
NH Attorney General's Office. He had actively worked on Petitioner's
criminal case when a prosecutor. Judge Joseph DiClerico also a former
state prosecutor and stafe judge and was assigned to Petitioner's
case regarding thé matters réferred to above and at page 23 supra.
The other juage was "junior judge" Steven McAuliffe, also a former

prosecutor .
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In 1995 Petitioner filed a petition for writ of habeas corpus in
NH Supreme Court. He raised inter alia Issue 1 that he had been pro-
secuted under a repealed law with no saving provision. Issue 2 was
his 1984 airect appeal counsel was ineffective fdr not having raised
‘the ciaim in his‘appeal. After 17 manths, on March 13, 1977 in Avery

v Merrimack Superior Court, et al, No. 95-828, the court held that

~Issue 1 was "procedurally barred" for failure to raise the claim in
the 1984 10>year delayed direct appeal. Although Issue 2 was a claim
that appellate counsel Duggan had been ineffective for not raising
the claim and the court could have considered the claim, it did not.
The court had only to look at the indictment, mittimus and law RSA
585:1 to determine appellate counsel hadlbeen groéslz ineffective

_ for not rasingvthe claimhand Petitibner's cdnvicfion was unconstitu-
tional. Moreover, Petitiéner believes the court should have on its
.own mbtioﬁ_conSidered'ISSUE 1 because it was a fundamental jurisdic-
tional defect which should.have (and probably was), obvious to the
court. The rule of law forbids a prosecufion on due process grouﬁds
if the law has been repealed with no saving provision. "Thefe can be
no legal COnvictibn, nor any valid judgment pronounced upon convic-
tion, unless the law creating the offence be at thafftimerin_exis—
tence. By the répeal the legislative wiil is éxpressed that no fur-

ther proceedings be had under the act repealed." United States v Tynen,

78 U.S. 88 (1870). In Norris v Crocker, ‘54 U.S. 429 (1851), the court

said that, as plaintiff's'right to recover in that case depended en-
tirely on the statute, its repeal deprived the court of jurisdiction
over the subject. |

In Stevens v Diamond, 6 N.H. 330 (1833), the NH Supreme Court said

that when laws "expire by their own limitation, or are repealed, they
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cease tb be the law in relation to the past, as well as the future,

and can no longer be enforced in any case.' In Lakeman v Moore, 32

N.H. 88 (1870). The NH Supreme Court said: "The,fepeal'of a statute

N

creating anoffense, without any saving clause as to penalties pre-

~ viously incurred, has always been.held to bar future prosecutions

for past violations Qﬁ'the statute.) (emphasis added). "A penalty im-

- posed for violation of a statute may be enforced only during the life

of the statute, in the absence of a saving clause." United States v

Curtis-Wright Corp., 299 U.S. 304 (1936) quotingestate v Diamond, 62
N.H. 330.332,333. |

The above and foregoing principles are encient and precedents are
'abundant in this country as well as other eountries. Eut do to ad hoc .
treatment of Petitionef and his. case being pervaded with politics,
these prinCiples&&u&anot and are not being applied td-thevfacts_of
his criminal case. |

"Where a court has}no jurisdiction of a case, the cerrect practice
is to dismies the suit. But a different rule preveils in an appellate
'ceurt Where the subordihate court was without jurisdiction and has

given, impreperly, affirmative relief. In such a case the judgment or

decree in the court below must be reversed." United States v Huckabee,
- 83 U.S. 414 (1872). o

Ih Petitioner's case, because the trial court had no jurisdiction
-to try him under a repealed law. Tﬁe NH Supreme Court'should haﬁe re-
versed éhe judgmeht of coﬁvietion'based upon ISSUE 1. Or "else the
[State] which pfe?ailed there would [and did] have the.benefit of
such judgment...though rendered by a court which had no‘authority to

hear and determine the matter inicontroversy." Mansfield v Swan, 111

U.S. 379 (1881)(in turn quoting United States v Huckabee.

Moreover, the lack of subject matter jurisdiction may be raised at
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any time, because if a court lacks subject matter jurisdiction as it
did in Petitioner's case, then as a matter of law and fact it did
not have the power and authority to hear the case involving this par-

ticular offence. See Steel Co. v Citizens for Better Env, 523 U.S.

83 (1998)(quoting Ex Parte McCardle, 73 U.S. 318 (1869); Ffeytag v

Commissioner of Internal Revenue, 501 U.S. 868, 896-97 (1990). If a

court lacks sﬁbject matter jurisdiction that defect can be raised any-

time and is not waivable nor subject to any procedural bar. See e.qg.,

- State v Willoughly, 181 Ariz, 530, 892 P.2d 1319 (1995);see generaly
Lalave, Israel, et al, Criminal‘Pfocedure (24 ed.§ 16.4 (4d).

"If authorized tribunals...act in cases to which their authority
does not extend...their proceeding would be merely and absolutely
void. Their want of jurisdiction cannot be supplied. No act or assent

of parties in such case can confer juriSdiction.;.And the exception

" cannot be waived [and/or procedurally barred]."™ State v Richmond, 26
N.H. 232 (1853). o |

The order of the NH Supremé Gourt,cifcumvented Petitioner's fed-
eral as well as stéte rights by brocedural pretense, arbitrarily in-
vented and'set—up, to accomplish an ulterior object-that of keeping
the jurisdictional defect as well as Petitioner's constitutional vio-
lations from being>heard on their merits and his innocence kept covered-
up.

Followiné the NH Supreme Courts order of March 13, 1997 to raise
all other issues in the superior court, On November 22,1999 Petitioner

.filed a habeas petition, motion for counsel and motion for change of

venue in Hillsborough Superior Court, Avery v Merrimack Superior Court,’

et él' No. OO—E-0295. On April 20,2000 the clefk informed Petitioner

that the court "has no jurisdiction in the matter." Subsequently, in

May 2000 the court transferred the petition to the Merrimack superior
27~



Court. In Petitioner's motion for change of venue he alleged he could
not receive-any fair and impartial hearing from the Merrimack County

Superior court. The petition claimed, inter alia, that that court was
in fact bias and had in 1985 denied him full, fair and impartial

hearings in his 1985 Petition Avery v Cunningham, No. 85-E-25. The

bétition sought relief from an'unconstitutibnal conviction. The grounds
relied upon includéd, inter alia, those claims which the NH Supreme
éourt dismissed without prejudice to Petitioner seeking relief from
the superior court. Petitioner was asserting that trial counsel,ap-
pellate counsel, post conviction counsel and post conviction appeal
counsel were all ineffective for failing to raise the fact Petitioner
had been tried under a repealed law.

Unknown to Petitioner because no decision was ever sent to him, on
August 30,2000 the Merrimack Superior Court denied his motion for
counsel. He never became aware of this until December 15,2000. The Pe-
titioner informed the éuperior court that since August 30,2000 denial
of his motion for counsel. He had suffered a stroke on December 7,
2000 resulting in loss of feeiing and weakness 6n»the left side of his
body. That he was left with partial paralysis on the left side of his
face and had difficulty concentrating and expressing himself both ver-
bally and in writing. He also informed the court he had been diagnosed
with hepatits C, had uncontrollable hyperténsion and heart problems.
That due to these medical conditions, the complexity of his case and
the fact he was currently incarcerated in Rhode Isalnd, he believed
appointment of counsel was a necessity to receive any fair hearing for
his petition and again asked the court to appoint him counsel. The
court deniréd his motion for counsel.

Because at that time all NH superior courts routinely appointed

counsel for indigent criminal defendants in habeas petitions regard-
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ing their criminal convictions. And becauée Petitioner was not pro-
vided counsel due to what he considered biés and ad hoc treatment by
the superior court, he filed an interlocutory appeal in NH Supreme
Court. The Supreme Court denied the appeal so he was left without any
counsel.

The superior court granted the state's motion to dismiss Petitioner's
uncounseled habeas petition on January 31,2002. Petitioner filed a
timely motion for reconsideration and it was denied June 5,2002. In
dismissing the petition the superior court said, "that petitioner has
attempted to and/or has litigated each issue on prior occassions. Be-
cause the defendant has raised these issues rebeatedly without intro-
duction of new facts_material to the issues his petition for habeas
corpus can be disposed of in this motion to dismiss."

The superior court's dismissal order is iﬁ large part patently in-
correct and/or false, and is not supported by the actual events in the
record of the case and is the product of an inadequaté, unfair, non im-
partial and in fact bias state court process. None of the ineffective

3

counsel claims had ever beeﬁ litigated on their merits in any'state

court prior to the 1999 state habeasbpetition, Avery v Merrimack Su-

perior Court, et al, No. 00-E-0295. Also raised in the habeas petition

was the claim that judge Walter Murphy had arbitrarily found a "waiver"
of Petitioner;s rights in the 1985 Petition hearings. That there was
unethical, illegal, political maneuvering and manipulation involved
in the case. That judge Murphy had fixed the case with attorney Paul
Twomey. The four (4) ineffeétive'counsel(sficlaims and judge Murphy's
corrupt acts, inter alia, clearly provided the "new facts material to
the issues."”

On July 3, 2002 Petitioner filed a timely notice of appeal in NH

Supreme Court. On September 18, 2002 the court-invoked Rule 7 to de-
' -29-



cline acceptance of the appeal. Petitioner filed a motion for recon-
sideration and the court denied it November 14, 2002, but Petitioner
was never notified of the denial until March 2003, The NH Supreme
Courtfs declination order effectively denied Petitioner any redress
whatsoever for.the substantial federal constitutional violations in-
cluding a fundamental jurisdictional defect.

The NH Supreme Court's use of Rule 7 was unconstitutional in its
application to Pétitioner because it was an obvious sdbterfuge to
avoid consideration of his violations of his federal and state constitu-
tional rights all of which prevented him from showing his actual and
factual innocence. Its use also constitutes'a suspension of the writ
of habeas corpus in violation of Part2, article 19 of the New Hamp-
shire Constitution as well as article § 1, 9, art VI,Cl.2 of the Fed-
eral Constitution. |

The court's declination order of September 18, 2002 did deprive Pe-
titioner of due process, equal protection of the laws, and deprived
him of fundamental rights under Part 1, articles 1,2,14,15,33 and 35
of the NH Constitution and the First, Fifth, Sixth, Eighth Amendments
to the Unitéd.States Constitution. In that he has.been denied: access
to the courts, access to full, fair and impartial judicial proceedings,
denied an impartial interpretation of the laws and administartion of
justice;denied equal access to the state courts and state court ap-
peliate system for corrective process for the deprivation of his con-
stitutional and civil:'rights which all other criminal defendants in
the State of New Hampshire are not only guaranteed but actually are
afforded said rights.

The NH Supreme Court's declination order effectively and inten-<
tionally put Petitioner in a "catch 22" situation-where no court
éonsiders his many constitutional violations as well as jurisdictional

defects. -30-



In State v Pepin, 159 N.H.310 (2009), the NH Supreme Court held:

"The broad language of Avery v Cunningham,131 N.H.138 (7%988) has

been significantly underminéd so that claims of ineffective assis-
tance of counsel claims based upon alleged trial errors are. not pro-
cedurally barred by the failure to raise those errors on direct ap-
peal." However, the state courts of New Hampshire ﬁave not and will
not allow Petitioner to raise his ineffective assistance claims in
the State courté while allowing all other criminal defendants to do
so. The simple fact is that the state courts are involved in.a con-
tinuing cover—ub to keep from exposure the fact Petitioner's convic-
tion and senteﬁce are illegal and unconstitutional and so are.the
methods used by thé State and State courts in obtaining such a con-
viction.

On May 10, 2017, Petitioner filed a petition for writ of habeas

corpus in the Merrimack Superior Court. He raised two grounds. Ground
1: That his sentenée of 18 years to life is being wrongly executed
by the New Hampshire Department of Corrections. In that the sentence-
is illegal, null and void ab initio because the law, RSA 585%!1 that
defines the offense and prescribes its punishment is and was void
because the law was répealed with no savingvprovisibn and its appli-
cation to him was and is unconstitutional. And that the foregoing
. violates his rights to due process and equal protection of the laws
~secured to him by the Constitutions and laws of New hampshire and
the United States.
Ground 2: That Petitioner's rights to due process and equal protec-
tion of the laws of the Federal and State.anstitutions were being
dénied to him. In that he has never been p;ovided_any fair and im-
partial hearings on the merits of his claims raised in Grbund 1.
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Petitioner asserted that such a complete lack of any state post
convictiqn process violates federal constitutional law. And that:
due‘process and.equal protectien of the.laws requires this_court
to provide Petitioner a full, fair and impartialvstate-post convic-
tion procedure not only for GROUND 1,but for adjudicating the pro-
priety of continuing to incarcerate the Petitioner'whe can cleatly
show by the record evidence of his case,that as a matter of law
and fact,he is actually innocent of the particular crime of convic—‘
'tion as well as the sentence by having been wrongly prosecuted un-
der a repealed law."

State prosecutor Sean Gill on June 30,2017 filed a motion‘te dis-
miss without a hearing. Oanuly 7,2017 the state court quickly
granted the state's metion. The state court denying relief based

upon the corrupt opinions in Avery v Cunningham,131 N.H. 138,affirm-

ing Avery v Cunningham, No. 85-E-25,

Invthe case of Pdpe v Lewis, 4 Ala. 487 (1842). The principal

question ln that case was "whether any judgment can Be rendered in
an action founded on a penal statute after lts”repeal." The same
principle was decided by the New Hampshire Supreme Court in Lewis’
v Foster, 1N.H. 61 (1817). In both Pope and Lewis it was held: "No
judgment. can be rendered in any action...after the repeal of the
statute g1v1ng the penalty unless some spec1al provision for that
purpose be made by statute." It is well settled that after the re-
peal of a penal law no judgment can.be fendered; either of corporal
punishment or peculary fine. In the language of Judge Marshall, in

Yeaton v The Unlted States, 9 U.S. 281, "it has long been settled

on general principles, that after the explratlon or repeal of a law,

no penalty can be enforced nor punishment inflicted, for v1olat1ons
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df the léw, committed while it was in forcei unless some specific
provision for that purpose be made by statute." To the same effect

is the Schooner Rachel v The United States, 10 U.S.329;United

States v Prestbn 28 U.S. 57; The Commonwealth v Welch, 32 Ky.330;

The People v Livingston, 6 Wend, 526; Lewis v Foster, 1 N.H. 61

(1817).

In Ex parte Yarbrough, 110 U.S. at p.654,28 L.Ed 274, the court

said: "If the law which defines the offence and prescribed its
punishment is void, the court was without jurisdiction and the pri-
soner must be discharged."

In the case before this Honorable Court, the law Petitioner was
prosecuted under, NH RSA 585:1, whlch defined the offence and pre-
scrlbed its punlshment was void because 1t had been repealed on
April 15, 1974 with no sav1ngvprov1sion; A lawbreaking prosecutor,
knew the law was void, but he brokevNéw Hampshire law by_lying to
the brand jurors in order to procure his indictment. As such, .the
~state trial court was without jurisdiction to try Petltloner and
he must be discharged from further 1llegal and unconstltutlonal
- restraint on his liberty.

. Petitioner is innocent of the particular crime of éonvicfion as
the record evidence clearly shows. He is also completely innocent
because he never/kiiled'anyone. But due to illegal and uncbnstituQ
tional actioné ofvfhe State and Sfate courts of New Hampshire of
depriving him éf his fundamental constitutional rights,.he was
prevented from showing his éctual innocence. |

The incarceration of Petitioner who is innocent and depriving

him of any remedy for correction of such a fundamentally unjust

incarceration and miscarriage of justice surely violates Due Pro-
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cess of law and the Eighth Amendments prohibition against cruel and
unusual punishment.

This Honorable Court has described habeas corpus as '"the fundaQ',
mental instrument for safeguarding individual freedom against arbi-

trary and lawless state action," Harris v Nelson, 394 U.S.286,290-

91. (1969), that is designed "to interpose the federal courts between
the states and the people, as guardians of the people's federal
rights--to protect the people from unconstitutional action," Reed v
Ross, 468 U.S. 1,10 (1984). |

Central to American jurisprudence is the concept that the viola-
tion of any right has a remedy in law. When a state is alleged to

have violated a protected right, it is necessary for some rémédy to

be available. Marbury v Madison, 5 U.S. (1 Cranch) 137,162-63 (1803)
("The very essence ofbciVil liberty-consists in the right of every
individual to claim protection of the laws whenever he receives an
injury.")

Aé this Petition ihdicates, Petitioner has been the victim of:ar-
bitrary and lawless state action. His many protected rights were
flagrantly denied him and he has beén denied any remedy for the vio-
lations because he has been unable to enforce his federal constitu—
tional rights in the State courts of New Hampshire. He is only in-
carcerated as the direct result of a blatant violation of Due Pro-
cess of law by the State of New Hampshire. Although the State of
New Hampshire is aware of this Violation, it has deprived him of any
opportunity to raise his federal constitutional claims in the State
courts. The New Hampshire Attorney General is well aware of this.

flagrant violation of Due Process and agrees with Petitioner that to

prosecute him under RSA 585:1 ig unconstitutional. SEE pages 19-21

supra.
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WHEREFORE, based upon the foregoing and those facts and argu-
ments set forth in Attachments 1 and 2, Petitioner respectfully
prays that this Honorable Court will grant him the Great Writ of
Habeas Corpus and;

A) Reverse his conviction and order his release forthwith from

further illegal and unconstitutional restraint on his liberty.

April 22, 2019 | Respectfully submitted,

.,

Cli#féord E. Avery, P se
Post Office Box 14
Concord, NH 03301
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IN THE SUPREME COURT OF THE UNITED STATES

IN RE CLIFFORD E, AVERY

NO.

Clffford E. Avery
PO Box 14 _
Con¢cord,NH 03301
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MARTIN F, LOUGHLIN, P.J.

It is therefore consic ercd by the coun/lh.u the said

EDGAR CLIFFORD AVERY, JR.

be imprisoned at hard labor iy the state prison, for a term of ft.oavriteriticesiniry LIFE

Joooooodr : smtboorchootdnrehen : ' YERROTE
: ) wamtss and stand committed ] sentence be pcx[mmcd r ungil he be nlhcrmse

' In accordance with the, mandaté g Iﬁ 8 Couxrt
discharged by due course of law.

certiaﬁ'ics that }: 2 murdffr of Lae fmn Greeley wag/not psychoXsexual in natu;re.
true COP)’ ol the reco I:‘(lelllllel

Attest: /
'—/\ 1/ 1, L L"/" Clerk.

Bl State of Kb iﬁampzl trp

MERRIMACK, SS.

- SUrknrion Courr, April Term 19 75

O[{DERLD BY THE COURT, that the sherilf of the County of Merrimack, as soon as conveniently may
be, remove the said - : Edga.r Llirford Avery, Jr. to the state prison

in Concord, in the County of Merrmnck and deliv cer him to the warden of the slate prison, who is required to

receive the said convxct into said state prison, and him there imprison at hard hbor according to law, for a term

of Barmarechnn LIFE . wamsw ’ XXDDITEX
axtxroon) aechanye i YOTUONETX

until he he discharged by dur: couxse of law. In accordance yith the andate of REA 651:45 c this ’

Court certifie ?, er of Lee Ann Greeley was not paycho~sgexusl § nature.
true C()])y 0. OAIVICUOH Jlll gment and or ler IhCrC 1. /
Attest: < - 4 i '{, / T
B BRI )/ P Y e V) B 244 " Clerk.
Dated ......... ... ..., . ... MayEO 19 75 A
g\ B <IN
=z 7 > @
5. =) =< — ig
- o R ' - R =
TES = = g
o & a |5
k U) €=
:CZD wE =
1# s
b
w
i et
MFRRIMACK, S8, T ' 1 A
Pmauam to the mlhm prcgept [ have u.mo\'ed lLu_ within named -
1% o .
25 &’;cf' ' 7"> .o . to the state prison in Concotd

in the Couniy of IWCXTHHRCI\ and tliere (lLllW‘red him 1o the warden therenf, and
said warden a copy. of the conviction,, judgment and order of the conrt lhcxcnn

by the clerk of the cownrt \\'ltlnn tied, of which Lhc witliin is @ e (npy,

at the same time | ‘gave to the
against the sajd convict, attested

with this my rctu'rn _endorsed thereon.
-Autest: '




i Appendix ] - “'\‘*

Ghie State of New Wamnpshire

MERRIMACK, SS.

At the SUPERIOR COURT, holden at Conconl within and for the county of Aeyri-

nuack, on the Lirst m Wednesday or June,

in the year of our Lord one thousand nine hundred and  seventy-four
PRESENT — "1 HONORABLE Presiding Justice,

The gramd jurers for the State of New Hampshire, ,upoh their oath, present that

ELGAR CLIFFORD AVERY, JR.

of Concord in the County of Merrimack aforesaid,
“on the 16th day of December in the year of our Lord one thousand’

nine hundred and seventy-three at Bow in the County of Merrimack

alforesaid, with foree and arms,

dia felcniou.aly, vl fully and of his malice aforethought, with Premeditation

and delibemtidﬁ, k111 end murder one Lee Ann Greeley or Concord,

contrary 1o the form of the statute iy such case made and provided, and agninst the Peace and dignity of the stare,

The suid  Edgar Clifford Avery, Jr., on Jupe 6, 1974, . . » being armigned, pleacs
not guilty, ang thereo? puta himgsel? on the country for tyiny, And thereupon on
- @ M1y 5 through May 19, 1975, the Attorney Genaral
and counsel for the Defendnnt having baen fully heard upor,l the evidence, 'the cauge
i3 committed to o Jury, sworn according to law, to try the izeus, who make retumn

of their verdict thereon op May 19, 1975, upon cath ‘and aa
3 y that aaig ar CUifford
Avery, Jr. is 8ullty of murger in the rirst degree, e :



e e The State of New Hampshire - .

MERRIMACK, SS.

TO THE SHERIFF OF QUR COUNTY OF M.ERRIMACK OR HiS DEPUTY:

?,_ ﬂhprpaﬁ at the Superior Court, holden at Concord, within and for the Coun:y af Merrimack,
e

‘.'»':gﬂ‘ : . aforesaid, on the first Wednes g5y of June
in the year of our Lord one thousand nine hundred gnd __seventy-four I 6 '
THE GRAND JURQORS FOR THE STATE OF NEW HAMPSHIRE, have returned an Indlctme:lt
charging . -

EDGAR -CLIFFORD AVERY, JR.

—— of : Caoncord County of Merrimack , and State of _New Hampdire ,
with the offense of __ Murder ., RS.A. c 585 _‘l ), a copy of which Indictment is

annexed hereto.

'

e command gou, therefore, that without delay, you apprehend the body of the szud
Edgar Clifford Avery. Jr, : (u to he found in your precmct
".a.nd bring him forthwith before our Superior Caun., now holden at Concotd, wmnn and for the County

of Merrimack aforesaid, to answer to said mdict.ment, and. mnke'return oI t!m Writ with your doings
therein, £

. Witness,
RSP day of




RSA 585:1

* STATE OF NEW HAMPSHIRE

MERRIMACK | S S,

At the Superior Court, holden at Concord » Within and for the County of
Merrimack aforesaid, on the first oesdagonk Wednesday of June
in the year of our Lord one thousand nine hundred and seventy-four s

The GRAND Jurogs FOR THE STATE oF Ngw HAMPSHIRE, upon their oath, present that

i

of Concord . in the County of - . Merrimack ' o, aforesaid
on the sixteenth day of December in the ¥year of our Lord one thousangd
nine hundred and seventy-threeat - Bow . =~ - in the County of Merrimack -

aforesaid, with force and arms, did felonioﬁsly;' willfully and of his malice -
a_l‘orethought, with premeditation ang deliberation,} kill and murdep one
Lee Amn Greeley of Concord o T St N

'..

contrary to the form of the Statute, in auch case'made and pr
dignity of the State,

This ia a trye bill.

il' .
|
|

}
f
[
i

j
|
|




IN THE UNITED STATES SUPREME COURT

ATTACHMENT 1

GROUND 1: DEFENDANT TRIED UNDER REPEALED LAW
WITH NO SAVING PROVISION,TRIAL COURT WAS WITHOUT JURISDICTION
TO TRY HIM AND JUDGMENT OF CONVICTION NULL AND VOID AB INITIO
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THE STATE OF NEW HAMPSHIRE
SUPREME COURT
MERRIMACK QOUNTY

CLIFFORD AVERY
V-

STATE OF NEW HAMPSHIRE

PETTTION FOR A WRIT OF HABEAS CORPUS

Now comes the Petitioner, Clifford Avery, in pro‘ se and respectfully requests
this Court to invoke its power of or1g1na1 jurisdiction under NH RSA 534, and if -
necessary, its all process Necessary powers and to provide corrective judicial
process for a grave injustice, and to order Petitioner to be immediately released

from further illegal and. unconstltutlonal restraint on his llberty.

PARTTES :

1. Petitiener is illegally and unconstitutionally imprisoned and restrained of

" his liberty and detained under color of alithority_ of the State of New Hampshire

in the custody of William Wrenn, Commissioner of New Hampshire Department of .Cor— |

rections, Merrimack County, State of New Hampshire.

2. Petitioner is incarcerated at the Northern New Hampshire Correctional Facility
| of the New Hempshire State Prison, Berlin, New Hampshire, .

3. Larry Blaisdell_ » in his official capacity as Warden of the Northern NeW.Hamp—

. shire Correctional Facility has immediate physicial custody over Petitioner.



f. o«

f
FACTS:

.

4. The sole claim and authority by which the.said William Wrenn, Commissioner
"of New Hampshire Department of Corrections, so restrains Petitioner is a Mittimus
of the Superior Court of the State of New Hampshire, in the County of Merrimack,

a copy of said Mittimus as well as the indictment are contained in the Appendix

(App.) attached hereto and made a part of this Petition. SEE Mittimus ¢ App., page

1 and indictment page 2.

.5+ The Mittimus was based upon an indictment, and judgment of conviction for
murder in the first degree, .

6. The Superior Court for Merrimack County, Concord, New Hampshire entered the
judgment. of conviction under attack herein, |
7. Said judgment of conviction was entered on May 19, 1975,

8.  Petitioner was sentenced to a minimum term of eighteen years and e maximum
term of life, |

9. The indictment charged Petitioner with one count of murder of Lee Ann Greeley
on December 16, 1973 pursuant to NH RSA. 585 1. ,

10. Petitioner entered a plea of not gquilty to the smgle count in June 1974

11. In September 1974 Petitioner was charged with one count of murder of Gary
Russell on December 16, 1973 pursuant to NH RSA 585:1.

12. Petitioner subsequently entered a plea of not guilty to the single count.

13. Petitioner's trial for the Greeley homicide took place during the period from
May 9, 1975 through May 19, 1975 on the single count 1ndictment pursuant to NH
RSA 585:1.

14. Over four years after indictino Petitioner for the Gary Russell murder and re-
fusing for four years to provide Petitioner a trial. The State prosecutor on Nov- -
ember 14, 1978 dismissed the indictment. This was. because the State knew Petitioner
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lhad nPt killed Gary Russeli, and that prosecution witness Wendell Russell, along

: with prosecution witness Michael. Davis, both who had provided false information

to police prier to trial then testified falsely, had in fact killed Gary Russell.
But the State wrongly introduced evidence of the Russell homicide at Petitioner's
trial for the Greeiey murder as "...part of a cemmon plan or scheme and, in fact,
the motive for the killing of Lee Ann’Greeley..v."! (T.III 584.)

15. Petitioner filed a direct appeal from the judgment of conviction. a.) He ap-
pealed the judgment of conviction to this Court; b.) the judgment of conviction
was affirmed; c.) the decision affirming the judgment of conviction was entered on
March 5, 1985, |
16. Petitioner on January 18, i985 filed in the Superior Court a Motion For A New
Trial and Petition For A Writ of Habeas Corpus.. The Superior Court denied the
pleading on March 4, 1986, Petitioner appealed the decision to this Court and on
December 9, 1988 the Court affirmed the Superior Court's decision. |

17. Prior to November 1, 1973, the geveming homicide statute .inbfor'ce and effect
in vthe State of New Hampshire was NH RSA 585:1.

18. On November 1, 1973, the State of New Hampshire enacted a new criminal code,

NH RSA 625:1 and a new homicide statute, NH RSA 630 1. SEE RSA 630:1, App. page 5.

19. Wlth the new criminal code and homicide statute. The Legislature enacted NH
RSA 625:2, a saving clause which permitted prosecution for offenses under the prior
homicide statute, RSA 585 1o z if sald offenses were committed prior to November

1, 1973. SEE RSA 625:2, App., page 6.

20. On November 1, 1973, the homicide statute in force and effect in the State of
New Hampshire was NH RSA 630:1 . Under RSA 630:1, ‘a person in New Hampshire was ap-
prised that a conviction for "murder" carried a maximum sentence of life imprison-
ment and "such min'imum term as the court may order." And that a conviction for

’ "manslaughter, a Class A felouy under RSA 630:2, carried a maximum sentence of 15
years with a minimum term of 73 years, Both the maximum and minimum set by statute.
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21, O:{'l April 15, 1974 both NH RSA 585:1 and RSA 630:1 were repealed by Laws 1974
Chapter 34,

22, On May 21, 1974, a warrant and complaint was issued charging Petitioner with
the murder of Lee Ann Greeley. The complaint alleged the murder occurred on Dec-

ember 16, 1973 and charged him with murder under NH RSA 585:1 .

MEMORANDUM OF LAW IN SUPPORT OF PETTTION
FOR A WRIT OF HABEAS CORPUS

GROUND ONE:

THAT PETITIONER HAS BEEN DENIED HIS CONSTITUTIONAL RIGHTS
SECURED TO HIM BY PART 1, ARTICLES 1,14,15,33 and 35 OF
THE NEW HAMPSHIRE CONSTITUTION, AND DENIED HIS RIGHTS
UNDER THE FIFTH, EIGHTH, NINTH AND FOURTEENTH AMENDMENTS
TO THE UNITED STATES CONSTITUTION. IN THAT HE WAS PROSE-
CUTED AND CONVICTED UNDER AN EXPRESSLY REPEALED LAW WITH-
OUT ANY SAVING CLAUSE; AND THE TRIAL COURT WAS WITHOUT -
POWER AND AUTHORITY AND JURISDICTION TO TRY HIM; AND THAT
THE ENTIRE PROCEEDINGS AGAINST HIM AND THE JUDGMENT OF
OONVICTION ARE NULL AND VOID AB INITIO

. Supporting Facts:

1.' Petitioner asserts that from the very first instance when the warrant and com-
plaint was issued. on May 21, 1974, The case at tHat point was void. This is so be-
cause the law the warrant and complaint was founded on had been expressly repealed.
In State v @, 21 NH 262 (1850), this Court said: "If a warrant is issuea upon
a charge purporting to be bas‘ed'upon a certain law, and that law has been repealed

...the warrant is void. In such a case, the process shows upon its face that it is

a nullity.," In the Petitioner's case, the law, RSA 585:1 had been repealed on April

15, 1974. Over a month later, on May 21, 1974, the warrant was issued based upon

the repealed law. SEE Warrant and Complaint, App., page 9,19,
_ 4
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2. That the indictment under RSA 585:1 , on which this prosecution is based does

not state sufficient facts or grounds to constitute against Petitioner.a valid
offense against the laws of New Hampshire, nor'any valid offense. That the statute
creating the_ particular offense in the indictment and upon which statute the said
indictment is based, had been repealed aﬁd was not in force, as to the offense in
said iridictment charged, at the time when tﬁe said indictment was found.

3. The prbsecutor?s decision to charge Petitioner with an offense under RSA 585:1 ’
an expreésly repealed'law; -and without any saving clause, was not only an arbitrary
‘and capricious act. It was in clear viqlation of New Hampshire Laws; the rule of |
law; and Petitioner's constitutional and ¢ivil rights guaranteed to him by the New
Hampshire Constitution as wevll as the United Sﬁates Constitution.

4. The prosecutor alleged that the homicide occurred on December 16, 1973, How-
ever, on December 16, 1973 the only homic;ide statute in force and effect in the
State of New Hampshire that was applicable to the Petitionér and the conduct alleged
to have accurred on Decenber 16, 1973, was NH RSA 6301, RSA 630:1 became effective

on November 1, 1973. SEE RSA 630:1, App., page 5. °

5. NH RSA 630:1 became .effe'ctive on the very same date as did the enactment of
New Hampshire's new criminal code, RSA 625:1. .With the new criminal code , the New
Hampshire Legislatu.re included a éaving provision, RSA 625:2 to the effect that vpr.o-
secution for ofvfenses undei' RSA 58531 , the .prior law, could only be prosecuted

~ prior to November 1, 1973. RSA states in pertinent part:

"Prosecution for offense committed prior to the effective date
of this code shall be governed by the .prior law, which is con-
tinued in effect for that purpose, as if this code were not in
force. For purposes of this section, an offense was committed
prior to the effective-date if .any of the elements of the of-

S

fense occurred prior thereto.” (Emphasis added.)

SEE RSA 625:2, App., pagev 6.

6. As alleged by the prosecutor, all of the elements of the particular offense
Petitioner was charged with océurred on December 16, 1973—forty-five (45) days

after the new criminal code and new homicide statute RSA 630:1 had become effective,

-5



A [

Clearly, as a matter of State law; the organic law of the State, and the rule of
law, the alleged offense could only be prosecuted under RSA 630:1 ’ whichi'was the
only goveming law in force and effect on the date of the alleged offense.

7. The common law rule that repeal of a criminal statute bars further prosecutlon

against earller offenders, being based on the legislature's presumed intent, may of
course be changed by an expression of legislative intent that earlier violations
may still be prosecuted Thus many states and the federal government have statutes
(like New Hampshire's RSA 625: 2) s Providing in effect that repeal (or elther repeal
or amendment) of a statute shall not affect prlor liability thereunder unless the |
repeallng act expressly so provides. And 1n the enactment of a new comprehensive
criminal code and repeal of prior substantive criminal laws, there is ususally in-
cluded a saving provision (like NH RSA 625:2), to the effect that crimes committed
prlol'/to the effectlve date of the new code are subject to prosecution and punish-
ment under the law as it existed at the tlmeZ/

8. It is established law that the New Hampshire Legislature has the "power to en-
act laws defining crimes and to fix the degree, extent and method for pﬁnishment."
Doe v State, 114 N.H. 714,718, 328 A.2d 784,787 (1974); N.H. Const. pt. I.I, art.5.
The Legislature expressly stated the new crj.minal code and homicide statute RSA
630:1 shall take effect on November 1, 1973, Thus, it is .clear that the Legisiature
by enacting RSA 625:2, intended to restrict and preclude the trial court from try-
ing Petitioner under RSA 585:1. And here, also, i‘t must be remembered, RSA 585:1

had been expressl‘y.repealed on April 15, 1974, Thus, it is "reasonable, logical, and

constitutional” to conclude that the prior statute (RSA 585:1 Jremained applicable to

1/ Some statutes specify that the offense is prior to the new law if any element
occurred before the law was enacted. Haw. Rev. Stat. § 701-1-1; Kan. .Stat. ann. §
21-3102; Me. Rev. Stat. Ann. tit. 17-A, § 1; Neb. Rev. Stat. § 28-103; N.H. Rev.
Stat. Ann. § 625:2,

2/ E.g. Haw. Rev. Stat. § 701-101; Mont. Code Ann. § 45-1-103; Neb. Rev. Stat. §
28-103; N.H. Rev. Stat. ann, 5625 .
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offenses committed prior to November 1, 1973. See State v Sampson, 120 N.H. 251,

254, 413 A2d 590, 591 (1980). Also see State v Banks, 108 N.H. 350, 236 A.2d 110

(1967) ("Though a newly-amended criminal statute applies to offenses committed after .

its enactment, the prior statute remains applicable to all offenses committed prior

to the amendments effective date") Id., accord McMichael v Hancock, 110 N.H. 168,

269 A2d 30 (1970).

9. N.H RSA 585:1 as a matter of State laws; the Constitutions of New Hampshire

-and the United States; and the rule of law, was not applieable to Petitioner nor -

- the particular offense he was alleged to have committed on December 16, 1973, The

application of a repealed law to him was unconstitutional and as such the entire
proceedings against him are illegal and void ab initio.

10. As this Court said in State v Richmond, 26 N.H. 232 (1853): "Proceedings may

be wholly void, without force or effect.. .Things may be void as to some persons and

for some purposes, and, as to them, incapable of being otherwise, which are yet
valid as to other persons and effectual for other purposes."
- In Petitioner's case the trlal proceedings and subsequent judgment of con-

viction are "wholly void" ab 1n1t10 and "without force and effect as to [hlm].. and

- incapable of being otherwise." Th1s is so because according to the rule of law, the

saving clause statute RSA 625:2, and the express repeal of RSA 585:1 on Aprll 15

1974, forbid a prosecutlon against hlm under RSA 585:1. Because all of the elements

of the particular offense to justify a conviction for "fifst" or "'second decjree"
murder are alleged to have occurred foﬁy—five (45) days after November 1, 1973. The
independent effect of RSA 625:2 and RSA 630:1 was to preclude a conviction for
"first" or "second degree" murder after November 1, 1973.

Petitioner's. case is an example of a situation where "Things may be void as to

- Some persons...and...incapable of being otherwise, which are yet valid as to other .

persons, and effectual for other persons." Here, RSA 585:1 was "void" to Petitioner
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but "yet valid as to other persons" who may have been properly charged under RSA
585:1 if the elements of the particular offense occurred prior to November 1, 1973,

Quoting State v Richamond supra.

11.  In addition to being prosecuted under an expressly repealed law. Some states
which New Hamps.hire.is one, view jurisdiction as an element of the offense. See e.q.
Haw. Rev. Stat.'§ 701-114; N.H. Rev. Stat. amn. § 625:11, It is instructive to note
that in Petitioner's case an essential element of the particular offense under RSA
585:1, is the date the offense is alleged to have eccurred. This is so because as a
matter of law and of fact, subsequent to November 1, 1973 there were no "degfees"

of murder. N.H. RSA 630:1, effectlve NOVember 1, 1973, defined a homicide as "murder"

and "manslaughter." SEE RSA 630:1, App., page 5. ' .
| As a matter of law and fact, Petifioner'_s alleged conduct did not support a

conviction under RSA 585:1. In order to obtain a legal and valid conviction under

RSA 585:1. The State must prove beyond a reasonable doubt that the elements of this

particular offense was committed prior to November 1, 1973. SEE NH RSA 625:2 and

625:11, App., page 6 and 7. These two State laws are among State laws that mandate

that the date of the particular offense being committed is an essential element that

must be proven beyond a reasohable doubt by the jury. SEE NH RSA 625:10 , App. page

8 which states: "No person may be convicted of an offense unless each element of

such offense is proven beyond a reasonable doubt. In the absence of such proof, the
innocence of the defendant is assmed " See also In re Winship, 397 U.S. 358, 364,
25 L.Ed 24 368, 90 S.Ct. 1068 (1970).

12.  The prosecutor's violation of several State .laws and Petitioner's. constitu-

tional and civil rights caused him to be convicted and sentenced for a:particular

offense, "first degree" murder, which as a matter of law and of fact was not a leg-

islatively proscribed offense on the date the State alleged the offense was to have
been committed. Under State Laws RSA 625:2 and 625:11, at the time of Petitioner's
trial, the date of the offense was an essential element of this particular offense

8-
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of which he was convicted. It is absolutely clear from the record evidence that

the State did not and could not have, presented any evidence evidence to satisfy the essen-

t1al element. To the contrary, the State admits this by the 1nd1ctment in which

the date of the offense and all the elements of this particular offense are stated

to have occurred on December 16, 1973, forty—five'(45) days after November 1, 1973.
The  record before this Court makes clear that Petitioner's alleged conduct was

not reached by RSA 585:1 at the time he was prosecuted and convicted. There is lno

factual basis as a matter of law and of fact for Petitioner;s conviction for murder

in the "first degree," as the record evidence makes clear. Under United States Su-

preme Court precedents Petitioner's convictidn and continued inc_arceratioh violates

Due Process. Thompson v Louisville, 362 U.S. 199, 4 L.EA. 2d 654, 80 S.Ct. 624,

(1960); Jackson v V1rg1n1a, 443 U.,s. 307 61 L. ed 2d 560, 99 S. Ct. 2781 (1979); In

re Winship, 397 U. S 358, 364, 25 L. Ed. 24 368, 90 S.Ct. 1068 (1970). And because
the substantial constitutional errors and jurisdictional defects resulted in the
imposition of an unauthorized conviction and sentence, it follows the Petitioner is

a "victim of a miscarriage of justice,"' Wainwright v Sykes, 433 U.S. 72, 91, 53 L.

Ed. 2d 594, 97 S.Ct. 2497 (1977), entitled to immediate and unconditional release.

13. At cofmmon law, it was genefally held that the repeal or amendment of a penal

statute barred any further prosecution under the statute for violations committed
before the repeal, and abated prosecutions which had not reached final judgment.

See e.q. Hartung v People, 22 N.Y. 95, 99- 103 United States v Reisinger, 128 U.S.

398, 401; see, also, 1 Sutherland Statutory Construction (3d ed., 19430, § 2046,

pp. 529-530, 50 Am Jur. Statutes, § 568, p. 569.

14. Petitioner asserts that as a matter of law, and the rule of law. That his pro-

secutlon- warrant, mdlctment trlal, judgment of conv1ctlon, and any and all pro-

ceedings subsequent to the judgment of conviction, regardlng hls conviction, are a
complete nullity. Because the express repeal of RSA 585:1 without a saving clause
permitting ptoseeution under RSA 585:1 after November 1, 1973, rendered.his con-

viction invalid, null and void ab initio. The trial court did not. have the. power,.
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authority, and jurisdiction of .this particular subject matter vin this particular
case because of being restricted independently by RSA 625:2 and RSA 6301 effectiQe
November 1, 1973, and of course the repeal of RSA 585:1 on April 15, 1974,

15. A void judgment of conviction such as @cists in Petitioner's case, is in
reality no judgment at all. It is a mere nullity, It is attended by none of the con-
sequences of a valid adjudlcatlon nor is it entltled to the respect accorded to one.
It can neither affect, impair, nor create rights...But whenever it is brought up...
[Petitionerj may assail its pretentions and show _its worthlessness. It is supported

by no presumptions, and may be impeached in any action, direct or collateral." James

& Son v Kirkpatrick Hardware Co., 21 Ga. App. 751 (2) (94 SE 1044).

16.  In Eaton v Badger, 33 N.H. 228 (1856), this Court citing Elliott & als v Pe;'tr—

sol & als, 26 U.S. 328 and other authorities, said:"If a court act without authority,
its judgments and orders are regarded as nullities. They are not voidable, but simply

- void, and form no bar to a recovery sought even prior to a reversal, in opposition

to them, nor any foundation for a title claimed under them. They constitute no just'i— :
fication, and all persons concerned m executing such judgments or sentences are con- -
sidered in law- trespassers. This distinction runs through all the cases on the subject,

and it proves that the jurisdiction of any court exercising authority over a subject,

may be inquired into in every other court where the proceedings of the former are

relied on and brought before the latter by the party claiming the benefit of such

proceedlngs Elliott & als v Pelrsol & als, 26 U.S, 328 See, also, 30 U.S. 724 at

758; 38 U.S. 498, 511; 3 How 750, 762; Webster v Reid, 11 How 437, at 451, and
authorities cited,"

17. In State v Richmond, 26 N.H. 232 (1853), this Court said: "want of jurisdiction

of the subject matter renders the proceedings merély and absolutely void. This want
of legal authority cannot be supplied. No act or assent of the partles can confer
jurisdiction, (See Wright v Cobleigh, 21 N.H. 339) and the exception cannot be
waived, The jurisdiciton may be limited in various ways} as to cases under special

statutes." In Petitioner's case the trial court's jurisdiction was independently
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"limited" by RSA 625:2 to proéecution of offenses under RSA 585:1 that had been

committed prior to November 1, 1973. and of course the express repeal of RSA 585:1,

18. The effect of the New Hampshire Legislature's ‘enactment of tne new criminal

~code, RSA 625:1; the saving provision RSA 625:2; and the new homicide statute RSA

630:1; and independent of the express repeal, was to remove "degrees" of murder
and the different penalties that- were the sanctions for the different degreee. As
such, the Petltloner s alleged conduct was no longer defined by the Legislature as
"first" or second degree" murder, and therefore, the prosecutlon in this case was
at an end before the warrant and complaint issued, let alone the trial. The law,
RSA 585:1 as applied to Petitioner was unconstitutional and void. "If the law which

defines the offence and 'prescribes its punishment is void, ‘the court was without

jurisdiction and the prisoner must be discharged." Ex parte Yarbrough, 110 U.S. 651
4 S.Ct. 152 (1884). |
19. No judgment can be rendered in any such prosecution for a penalty after the

repeal of the act by which it was imposed. The repeal of a statute puts an end to

all suits founded upon it. Rex v Justices of the Peace for the City of London, 3

Burr. 1456; Yeaton v United States, 5 Cranch, 281; Schooner Rachel v The United

States, 6 Cranch, 329; The Irresistible, 7 Wheat. 551; The United States v Preston,

3 Peters, 57; Commenwealth v Marshall, 11 Pick 350; Commonwealth v Klmball 21 Pick,

373; Comnonwealth v Leflev1ck 5 Rand. 657; Livingston, 6 Wend. 526; Commonwealth

v.Welch, 2 Dana. 330; Lewis v Foster, 1 N.H. Rep. 61 Stevenson v Doe, 8 Black. 508;

Pope v Lewis, 4 Ala. 487; Road in Hatfield Township, 4 Yeates; Maryland v Baltimore

and Ohio Railroad Company, 3 How U.S. Rep. 534; 18 Maine Rep. 109; 25 Maine, 452;

Millers' Case, 1 Wm. Black. 451,

20.  N.H. RSA 625:2, 630:1 and the repeal of RSA 585:1, all individually deprived
the trial court of jurisdiction to entertain _proe'eedings under this particular in-

dictment. When a statute is repealed or rendered inoperative, such as was RSA 585:1 '

no further Rroceedmgs can be had to enforce it in pending prosecutions unless com-
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petent authority has kept the statute alive for that porpose. Decisions of the
United States Supreme Court afford abundant illustration of this principle., In

Yeaton v United States, 5 Cranch 281, 283 (1809), where the statute under which

a ship had been condemned in admiralty had eicpired while the case was pending on

appeal, the Court held that the cause was to be considered as 1f no sentence has

been pronounced Chief Justice Marshall said that "it has long been settled, on
general principles, that after the expiration or repeal of a law, no penalty can
be enforced, nor punishment inflicted for violations of the law committed while

it was in force, unless some special provision be made for that purpose by statute."

Chief Justice Taney observed in Maryland v Baltimore & Chio R. ‘Co., 3 How. 534 ’

552: "The repeal of the law imposing the penalty, is itself a remission." In United

States v Tynen, 11 Wall. 88, 95, the United States Supreme Court thus stated the

principle applicable to criminal proceedinge: "There can be no .legal conviction, nor
any valid judgment pronounced upon conviction; unless the law creating the offence
be at the time in existence. By the repeal the legislative will is expressed that
no further proceedings be hadilmder the Act repealed.” See, also Norris v Crocker,

13 How. 429, 440; Gulf, C & S. F. Ry. Co. v Dennis, 224 U.S. 503, 506. (Emphasis

added)

At the time of Petitioner s conv1ction and judgment "the law creating the

v offence was not in ex15tenoe havmg been repealed on April 15, 1974. There was no

saving clause permitting the prosecution of Petitioner under RSA 585:1. Moreover,

. RSA 585:1 was not, as a matter of law and of fact, applicable to Petitioner nor the

conduct alleged .to have been committed by him on December 16, 1973. To the contrary. -
The only homicide law in force and effect in the State of New Hampshire applicable
to Petitioner and the conduct alleged by the State to have occurred on December 16
1973, was NH RSA 630:1, effective November 1, 1973 v

21.  Because Petitioner was tried under an expressly 'repealed law with no sav'ing
clause. The trial. court was viithout power, authority and jurisdiction to try him in
the first instance. Hence, the jvudgr'nen_t of conviction is nuli arl void ab initio,
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"Where the court have not jurisdiction of the subject matter of a cause which they
assume to act, all their proceedings are absolutely void. This principle is elemen-
tary, and runs through all well considered cases upon the subject. Many of them col-

lected in State v Richmond, 26 N.H. 232." Quoting White v Landoffv, 35 N.H. 128

(1853).
This principle was clearly stated by Mr. Justlce Bradley wrltlng for the United
States Supreme Court in Ex parte Slebold 100 U.Ss. 317, 376-377, 25 L.EQ 717 (1879)
"...The valldlty of the judgment is assailed on the grounds '
- that the acts...under which the indictments were found are.
unconstitutional. If this position is well taken, it affects
the foundation of the whole proceedings. A conviction under

it is not merely erroneous, but is 1llegal and void, and
cannot be a legal cause of imprisonment., .

It is firmly established that if a court which renders a judgment does not have
jurisdiction to render it, either because the proceedings or the law under which
they are taken are unconstitutional, or the law was repealed, or any other reason,
the judgment is void, and may be questloned collaterally, and a defendant who is im-
prlsoned under and by virtue of it may be discharged from custody on habeas corpus.
This was so decided in the cases of Ex parte Lange, 18 Wall. 163, and Ex parte Sie-
bold supra and in several other cases referred to therein.

22. The rule of law that must be applied to this partlcular case is the doctrine

) that when a criminal statute is repealed and a right to prosecute for a prior offense
is not saved, such right to is extinguished. The repeal of a statute Creating an of-
fense without a saving clause has for hundreds of years been held to bar future pro-
secutions for past violations of the statute,

It scarcely requires an examination of authorities to establish a principle
so plain upon reason as that prosecution cannot be taken under color of law, after
the law by which prosecution was authorized has been abrogated by the law-making
power of the State unless some special provision be made for that purpose by statute.
This Court has held such to be the law by its own precedents going back hundreds of
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years. To mention a few that support Petitioner's case in several respectsi State

v Otis, 42 N.H. 71 (1860); Lakeman v Moore, 32 N.H. 410 (1855); Lewis v Foster, 1

61 (1817); Opinion of the Justices, 66 N.H. 629 and cases cited therein thoseA caseé.
This Court has also cit_:ed' in its cases many precedents and authorities from all over
this country ég well as other countries that reach back across centuries, and that
support'the Petitioner's grounds fér relief. Petitioner asks no more from this Court
then to apply those precedénts and authorities to the facts of his case. Justice and
the rule of law require such. |

Petitioner asserts to this Court that because its compietely undisputéd he was
prosecuted under RSA 585:‘1 » the habeas determination in his favor can be made purely
as a matter of law on the record evidence before the Court 'in the instant Petition,

with no hearing or factfinding necessary.

CONCLUSION:

Based upon the above and foregoing and the accompanying décﬁmenté in Appendix
attached to said Petition, Petitioner res;;ectfully reqﬁests this Court for the
following relief:

_A)‘ Declare as a matter of law that Petitioﬁer's judgment of conviction is
null and void ab initio;

B) That the Court réliéve Petitioner of the illegal and unconstitutional re.—.

straint on his liberty and release him forthwith by isssuing a writ of habeas corpus.

'Septembe.rZO; 2007 . Respectfully submitted,

Clifford Avery, Prqfse
138 East Milan Road ,
Berlin, New Hampshire 03570
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*
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The foregoing PETITION FOR A WRIT OF HABEAS CORPUS was SUBSCRIBED and SWORN to
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before me this 5'/7 ﬂ day of September 2007,
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- . MR P, LWLy, p g,

It is therefore considered by the ourtfihat the said

EDCAR CLIFFORD AVERY, g, .

be imprisoned ac hard tabor iy e state prison, for a terni of mInmUeoto LIFE
Szoraade ,mmhxmnbncdmmbm yRECTmY

00aXee and stagu) commiitted if sentence he pcr{ormcd gr un{‘l he be mhcruue
’
duclnrgcd by due cwurse of lay, 10 accordance Vith the

cart:i{ica ; e nurd \nd aof Loa(i 1 Greeley wag/not psychoﬁaexua.l in na.ture
true copy of the record.” Examipe

Altest: / / ’
I Ll Lo Clerk.
/-
. /
- | Ble State of N iﬁampzl;u P
. ' MERRIMACK, S.

. _ -Siwtnmn Courr, A Apri1 Term ID 15

ORDERED By 111E COURT. that the sherilf of the County of Merrinack, as soon as conveniently may

be, remove the said Edgar Clifrford Avery, Jr, to the state prison

. . in Concord, in the County of Merrimack k; and deliver him (o the warden of the state prison, who s required to

feceive the said convicr into said state Prison, and him there ; imiprison at hard labor, « according to law, for a term

. of NokEreRacdnne LHE L. pLaased Xxmnunoe
- : ' : Toatharooeameorbanre y&anoneo

until he he zhscharged by duc course of law, IR Bccordance yith the nandate of RSA 651:45 e t

Court certifies P he murder of 1‘i° Cre vaa not Paycho-gerxusl, ! na.ture.
A true C()py [?] COHVICHOII, JI( gmcn( and order (hcrc n, /

Attest: e " / ———
R e v R P Clerk,
Datea ... May 20 1975
\
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MERIIMACK, Sy, "l"‘f' S 1o TS

! L ,-/r Cede,. (-' "‘/}f.. g L "',',:'7) . . to the sea(e prison in Concord
' it the (‘oun(y of Mcrrunarl\ and there delivered him o the warden therenf, and ap ¢he same tine | gave to the
saifl warden 5 opy of the canviciian, jmlgmcm and order of the coure thereon againgg the said convicy, atestecd
by the clerk of the canrt withiy mned, of which the withiy ; Wi ue copy, with (his iy return cndonetl thereon,

Attest: P
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Blie State nf New Bampshirp

MERRINMACK, ¥s:
At the SUPERIOR COURT, holden at Caneord within and lor the county of Meyrri-

unck, on the first - PROECTT Wednesday of June,

in the year of our Lond one thousand nine humdred and seveniy-four

PRESENT —I'HE HONOR Ay g Presiding Justice.

SThe grand jurors for the Stute of New Hanipshire, upon their outh, present thae

ELGAR CLIFFORD AVERY, JR,

of Concord . in the County of Merrimack aforesaid,
on the 16th day ofv Decanber_ in the year of our Lord ane thousand
nine hundred and seventy-thyee at Bow } in the County of Merrimack

aloresaid, with force and arms,

did’ felcnioualy, willfully and of his malice at'orethought, vith Premeditation

and delibera_.tion, k111 eng Burder one Lee Ann Greeley or Concord,

comirary 10 the form of the statute in such case mide and proviled, and against the peace and dignity ot e stite,

The suid Ed_ga.r Clifford Avery, Jr.‘, on June 6, 19713, » being armigned, pleacs
not gdlty, ang thereos Puts himgelf on the country for trial, Apg thereupon on
e o)) i ™ May 5 through May 19, 1975, tha Attorney General

-aod coungel gop the Dafendant having been fully keard tnon the evidence, the cayge
13 coemitteg to a Jury, Aworn according to lav, to try the lagua, who make returm
of their verdict thureon on May 19, 1975, upon oath and aay that 3aid Edgar Qirford
Avery, Jr. .in guilty nr murder in the rirst degraee, v



MERRIMACK, SS.

The State of New Hlmpsh.Lre

TO THE SHERIFF QF OUR COUNTY CF MERRIMAC‘( COR HIS DEPUTY:

EIZPI'P&B at the Superior Court, holden at Concord, within and for the County of Merrimeck,

aforesaid, on the first Hednea doy of June
i in the year of our Lord one thousand nine hundred and __Seventy-four _ ‘?
THE GRAND JURORS FOR THE STATE OF NEW HAMPSHIRE, have returned an Indictment
charging _ :
EDGAR CLIFFORD AVERY, JR.
of Concord County of Men'ima.ck , and State of M@__,

with the offense of ___Murder
annexed hereto. ‘

e e e . o Bttt S e — e -

(R.S A. c 585-1 ) a copy of which Indictment is

He fooumany gnu therefore, that without delay, you apprehend the bady of the said

Edgar QAirford Avery, JIr,

(ll to be found in your precinct,

o! Merrimack aforesaid, to answer to said indictment; and make
therein, /

Wiblm, -M&me :
dayof _____Juna  Ango Dominl 19 74

\-d0d bring Mm forthwith befora our Superior Court, now holden at Concord, thhln and for the Caunty

-retnrn o! Um Writ with your doings

A O ML 0l a2}

..
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RSA 585:1 -

- STATE OF NEW HAMPSHIRE
_ MERRIMACK | S 8,
At the Supérior Court, holden at Concord » Within and for the County of

————— ™

i
t
]
Merrimack aforesaid, on the first Trosdopert Wednesday of June )
in the year of our Lord one thousand nine hundred and seventy-four , ' I

The Granp JURORS FOR THE STATE oF New HaMPsHIRE, upon their 'oath, present that

EDGAR CLIFFORD AVERYJFqR. 0%~ o o : ) '
. ’ i .
of Concord . in the County of , Merrimack A . aforesaid |
. . L ’ . |
on the ¢ ixteenth  day of Decemher in the year of our Lord one thousand :
nine hundred and Seventy-threeat " Bow ' . inthe Cou.nti bt Meriimack‘ ,
’ i

aforesaid, with force and arms, did feloniousiy, wﬂlfully and of his malice -
af‘orethought, with Premeditation apg deliberation, kill and murder one
Lee Ann Greeley of ancord ' ‘ i . :

-

contrary to the form of the Statute, [n such cu‘e'ms'dlc and

dignity of the State, | K f-q_,._m_,{

This 12 & true by,



BMie g & REVISED STATU 1S ANNOTAT D

!

i .‘

L For purposes of paragraph I, “one or more versons” includes, hut
i= not limited to, persons who are immune [rom criminal liability by
virlue of irresmmsibility, incapacity or exemplion.

UL It is an aMirmative defense to brosecution under (his statule that
the actor renounces his criminal burpose by giving timely notice to a law
enforcement ofjcial of the conspiracy and of the actor’s part in it, or by
conduct designed to prevent comniission of the crime agreed upon.

IV, The penalty for conspiracy is the Same as that authorized for the
crime that was the object of the conspiracy, except that in the case of a
couspiracy to commit murder, it is a class A felony,

Sovnce: 1971, 618: 1, efT. Nov. 1, 1973,

ANNOTATION
Auna: Comment note - Neeessity
ST oney of independent evidence of con-

spivacy to gl ndmission of extrajudicinl
slalements of coconspirators. 46 Af,R3d
1148,

- CHAPTER 630
Hosicio,

G0
630; 2

Murder
Manslaughter

630 1 Murder.

I. A person is ;zuiity of murder if he

610: 3 Negligoné Iomiride
630: 4 Causing or Aiding Suicide

(1) burposely or knowingly causes the death o another; or

(b) causes sucl death recklessly under circumstances manifesting an
extreme indifference to the value of human life. Such recklessness and jn-
ditlerence are presumed if the actor causes the deall by use of a deadly

weapon in the commission of, or in an

attempt to commit, or in immediate

flight aftey committing or attempting to commit arson, burglary or any

felony against the person.

I As used jn Lthis section and RSA (330:2 and 3, the meaning of

“anolher” does not include a foetus.

. SWCRCE: 1971, 618 1, off. Nov, 1, 197,
' _ANNoTATION '
Amno: Whae [elonies gpe :'ullrrmtly oy

fory seenbly dungerape le Iy life for .

P pages of felony-nirder doctrine. b
AL ho7, :
Amno: Homieide prediented on tmproper
630 2
tanses the death of another
l. recklessly : oy

lreatment of disease or injury. 45 ALR3d
4. T
" Anno: Applicution of - felony-murder
doctrive wheye the felony voliog upon iy
o inelndible offense with the howmieide,
40 ALRI 1441 : :

Mnnsl:mghter. A berson is guilty of class A felony wlien he

I under the influence of extrenie men|al or emolional disturbance hut
witich woyl, oltherwise conslitute murdoy.,

s R e,

o

1971, K1 1, efl. Nov. 1, 1973,

».
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625:1 CRIMINAL CODE

Pleas and refusal to plead, see RSA 605,
Preliminary examination of accused, see RSA 596-A.

Proceedings in cases of willful trespass, see RSA 539.
Representation of indigent defendants, see RSA 604-A.

Rights of accused, see New Hampshire Constitution, Part 1, Article 15.

Trial of criminal cases, see RSA 606.

Venue in criminal cases, see RSA 602: 1. '

CHAPTER 625
PRELIMINARY

625:1 Name. . 625:7  Application to Offenses QOutside the
625:2 Effective Date. Code. ‘
625:3  Construction of the Code. 625:8 Limitations.

625:4  Territorial Jurisdiction. 625:9  Classification of Crimes.
625:5 Civil Actions. 625:10 Burden of Proof. .

625:6  All Offenses Defined by Statute. 625:11 General Definitions,

625:1 Name. This title shall be known as the Criminal Code.

HisTory
Source. 1971, 518: 1, eff. Nov. 1, 1973.

625:2 Effective Date. -

1. This code shall take effect on November 1, 1973,

II. Prosecution for offenses committed prior to the effective date of this
code shall be governed by the prior law, which s continued in effect for that
purpose as if this code were not in force; provided, however, that in any such
prosecution the court may, with the consent of the defendant, impose sen-
tence under the provisions of this code.

III. For purposes of this section, an offense was committed prior to the
effective date if any of the elements of the offense oceurred prior thereto.

History
Source. 1971,518:1, eff. Nov. 1, 1973, ' :
| ANNo'rmous ‘
1. Sentencing court considered paragraph II of this section,

Defendant convicted of first-degree man- whereby court may impose sentence under
this code with the consent of defendant, the

slaughter committed prior to effective date of
y ’ case would be remanded in order that the

© new criminal code was not entitled to be sen- emandes !
court could exercise its discretion under para-

tenced solely upon his election under the more A A
lenient code provisions, as sentencing under  graph II to sentence under this code if defend-
this code is also in the discretion of the court, ant should consent to it. State v. McMillan
Nichols v. Helgemoe (1977) 117 NH 67, 369 (1975)115NH268,339.A2§21t
A2d 614, 2.Cted . L i
If defendant consents, the trial court My, Cited in Doe v. Stata (1974) 114 NH 714, 328
in its discretion, sentence under this code, but A2d 784; State v, Dean’(1976) 116 NH 520,
the consent of defendant does not require the 345 A24 408; State v..McMillan (1976) 116
court to sentence under this code, State v. NH 126, 352 A2d 702; State v, Musumeci
MecMillan (1975) 116 NH 268, 339 A2d 21. (1976) 116 NH 196, 385 A2d 434. - . .
Where state conceded it did not appesr trial R T T

@
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625:11

CRIMINAL CODE

625:11 General Definitions. The following definitions apply to this
code.

L. “Conduct” means an action or omission, and its accompanying state
of mind, or, a series of acts or omissions. '

II. “Person”, “he”, and “actor” include any natural person and, a
corporation or an unincorporated association.

III. “Element of an offense” means such conduct, or such attendant
‘circumstances, or such a result of conduct as: o
" (a) Is included in the definition of the offense; or
(b) Establishes the required kind of culpability; or
(¢) Negatives an excuse or justification for such conduct; or -
-(d) Negatives a defense under the statute of limitations; or
(e) Establishes jurisdiction or venue,

IV. “Material element of an offense” means an element that does not
relate exclusively to the statute of limitations, jurisdiction, venue or to any
other matter similarly unrelated to (1) the harm sought to be prevented by

the definition of the offense, or (2) any justification or excuse for the
prescribed conduct.

V. “Deadly weapon” means any firearm, knife or other substance or
thing which, in the manner it is used, intended to be used, or threatened to
be used, is known to be capable of producing death or serious bodily injury.

VI. “Serious bodily injury” means any harm to the body which causes

Severe, permanent or protracted loss of or impairment to the health or of
the function of any part of the body.

HISTORY

Source. 1971, 518:1, eff. Nov, 1, 1973.

ANNOTATIONS

Conduct, 1

Justlﬂcation; 3
Elements of offense, 2

Serious bodily injury, 4

1. Conduct issue at trial, and did not point to any evi-

Several acts may constitute one crime if dence in the record to support this theory of
impelled by one intent. State v. Sampson defense, the statute of limitationa did not
(1980) 120 NH 251, 418 A2d 580. become an element of the offense and the
_ court did not err in refusing to give defen-
2. Elements of offense dant's requested jury instruction that the

In trial for unauthorized taking, where de- statute of limitations was an element of the
fendant raised statute of limitations issue in a offense, State v, Weeks (1998) 137 NH 687, 635
proposed jury instruetion, but did not jointhe A2d 439. -
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625:10

Under the criminal code, a violation of
driving while intoxicated is not a crime. State
v..Dery (1991) 134 NH 370, 594 A2d 149.

“Violation”, as used in this section, does not
refer to any and all offenses, but rather only
to those which are neither felonies nor mis-
demesanors. State v. Doe (1976) 116 NH 646,
365 A2d 1044,

2. Parking violations .

The authority of a city to prosecute a
violator of its parking ordinance is limited to
the institution of an action for the commission
of an offense under the criminal code. City of
Portsmouth v. Karosis (1986) 126 NH 717, 498
A2d 291,

3. Reduction of charges

Reduction of defendant’s misdemeanor
charge to a violation prior to arraignment in
superior court after defendant appealed her
distriet court conviction on the charge was
within the prosecutor’s discretion, cost-effec-
tive, and not contrary to the supposed pur-
pose of the statute of reducing costs of pro-
viding indigent defendants with court-
appointed counsel. State v. Gagnon (1991) 135

- NH 217, 600 A2d 937.

Superior court properly allowed the prose-
cutor to reduce defendant’'s misdemeanor
charge to a violation, but erred in remanding
case to district court for sentencing only; case

CRIMINAL CODE

should. have been remanded for trial de novo.
State v. Gagnon (1991) 135 NH 217, 600 A2d
937. _ _ :

Cited

Cited in State v. Dean (1976) 115 NH 520,
345 A2d 408; State v. Payne (1975) 1156 NR
696, 347 A2d 157; State v. Miller (1975) 115
NH 662, 348 A2d 345; State v. Martin (1976)
116 NH 47, 851 A2d 62; State v. Komisarek
(1976) 116 NH 427, 362 A2d 190; State w.
Bennett (1976) 116 NH 433, 362 A2d 184;
State v. Cushing (1979) 119 NH 147, 399 A2d
297; Paey v. Rodrigue (1979) 119 NH 1886, 400
A2d 51; State v. Brady (1982) 122 NH 110, 441
A2d 1165; State v. Morrill (1983) 123 NH 707,
465 A2d 882; State v. Sweeney (1983) 124 NH
396, 469 A2d 1362; State v. Cook (1984) 125
NH 452, 481 A2d 823; State v. McKenney
(1985) 126 NH 184, 489 A2d 644; State v. Dery
(1985) 126 NH 747, 496 A2d 357; State v. Perra
(1986) 127 NH 533, 508 A2d 814; State v.
Deflorio (1986) 128 NH 809, 512 A2d 1133;
Kiluk v. Potter (1990) 133 NH 67, 672 A2d
1167; State v. Murray (1992) 135 NH 369, 605
A2d 676; Opinion of the Justices (DWI Jury
Trials) (1992) 135 NH 588, 608 A2d 202;
Opinion of the Justices (Misdemeanor Trial
De Novo) (1992) 136 NH 549, 608 A24d 874;
State v. Woods (1994) 139 NH 399, 654 A2d
960. .

LIBRARY REFERENCES

New Hampshire Practice
1 N.H.P Criminal Practice & Procedure
§ 3. .

2 N.H.P Criminal Practice & Procedure
§ 1043,

62510 Burden of Proof. No person may be convicted of an offense
‘unless each element of such offense is proved beyond a reasonable doubt. In
‘\the absence of such proof, the innocence of the defendant is assumed.

HISTORY

Source. 1971, 518:1, eff. Nov. 1, 1973.
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THE STATE OF NEW HAMPSHIRE

o
.....CONCORD......... DISTRICT RGO COURT
| | o NO. o) .
- ' MERRIMACK s
To the Sterift r his Deputy or any State, City or Town Police Officer in the State:
' vajur llerbert W. pean, Jr., ,
WHEREAS; . New_ llampshire State police’ woof L Chavemont
in the County of ... SU111'V3" ........................................ has exhibited to me,
—— L ,Wa.r,,r,.,e_r,l,.,E,,,_Hgﬁ;,e,,l,‘,a,,._,,S,pe,c;,i,al;_s?fl,l,g,t,,i,qg ...... a Justice of the Peace in the -
County of .Merrimack, ... » his complaint, upon oath against ..kdgax.. C1if ford. Avery,. Jo.
of . Menniker. ... in the county ot . Mexrimack........... .
WE COMMAND YOU fo take EAgAr. CLULLOrd AVeEY., dMluere S 4
lif found to be in your precinctl and bring him before the .....Concord District umiapel) /"‘g
Court, . v : ' . ’ﬁ
AND WE FURTHER COMMAND YOU o summon ..Bdgar Clifford Avery, g». =~
!
. . ‘ . .ncotl.. - .'%ll
to appear .and testify what he knows relating to the Complaint, when you have the Defandant .
before the ......Concord, Court for trial. o
. A
. . -hi
Dated the .......... Rlst ... dayof ....May, . . . 19 .74. - ey
; i .:..Justice of_t.he Peace
Aot Tosr g, (omriny o’rvua 7 Coen r~;
............................ ¢SS e 19 _ ' p
I have arrested e oo 4
and summoned ........................... ':
and now have him (them) before the ..........coooioo District (Municipal) Court, as commanded. ;
S
Aot i et
R PR D

--------------------------------------------------------



e CONCORD | DISTRICT { MMMICORI JCURT
Mo.

COMPLAINT
TO THE ........CONCOARD............. DISTRICT XMOBIOEML) COURT
The undersigned complains to soid Court that the defendant

. {Namej ............. 25T MR 85 L0 T UL L T 2 S of
{Address) ......... Henndker. Now Hempehine ... on or about

. {Oate of Offense} .December 16, 1973 o approximately (NMme} ...........cc.ccooorvveevevecvesinnn m., an/at
H {Locanen) River Road in (Town) ....Bow, New Hampghire

/An.said caunty and siate, did commit the offense of
iCffense} ... Murder in the First Degree . .

éantrary to RSA ...9859.:).. ... and the lows of New Hampshite, for which the defendont should be
heid 1o answer, in that the defendant did felonioualy, willfully and of his malice

N aforethought with premeditation and deliberation, kill and murder one
Lee Ann Greeley of Concord

. against the peace and dignity of the State: M "5’61 o/
[ DATE: ... May. 21 Y974 , . Eea Lo .

TRA T R e e s
L

CATH: Subscribed and sworn to by the comploinant, before e,

: . l . ; " . I ;
PLEA: Upan arraignment the defendant pleaded as follows: 9,,,,, VE T XY - (M...,.Z,.ry.r(«‘a:

) Guilty I} Not Guiity { } Nole Conlengzia { | Entered no plea
FINDING: After hearing the court found that the defendant was
{ ) Guilty - [ ) Mot Guilty
SENTENCE:  The following sentence [or other arder] wos imposed:
: [ | Fineof $....... L. ]
{ ] Commimment to House of Correction OF ........o.veoovco . at hard lakor for period of .......
days months, )
{ ] Commitment suspended upan poyment of §........ eeeesrensasiene fine,
{ ) Sentence suspanded during good behavior. Order of Cammitment may issua upon paeti-
6 ) tion to coun.
H ‘ | ) Case continued for sentence; { ) Complaint placed on file.
,’\. { ) Defendant's license {or right) 1o opetate @ motor vehicle' revoked for period of .......
4
. . ‘u i’."!"&? ég%eé_?mmendodwapemaonof licanse {or righi) to operate motor vehicle for peried of ........
j R L S T T TS 3 F PSRN
{ . { ) Defendant placed on probation for period of ... ersseberenriens months,
." ’ b4
y oLl Z' 9 113 AHeth‘bon' failed to appear. L TP bail forfaited. .
\ ) e . , : . —
; OATE: v ssesveemsssssrimsssmsssenssnssmmesrsss ]
o .. . . Justice
/3 bos uc. No. REG.

AC 010-2




™

IN THE SUPREME COURT OF THE UNITED STATES

ATTACHMENT 2

GROUND 1: DEFENDANT DENIED STATE AND FEDERAL RIGHTS.IN THAT
HE IS ACTUALLY AND FACTUALLY INNOCENT OF CRIME OF CONVICTION BUT
WAS PREVENTED FROM SHOWING HIS INNOCENCE,INTER ALIA,TRIED UNDER A
REPEALED LAW WITH NO SAVING PROVISION AND JUDGMENT OF CONVICTION
IS NULL AND VOID
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P

GROUND CONE:

DEFENDANT IS ACTUALLY AND FACTUALLY INNOCENT OF THE
CRIME OF CONVICTION AND WAS PREVENTED FROM SHOWING
HIS ACTUAL INNOCENCE DUE TO ILLEGALITY OF THE HIGHEST
ORDER: THAT THE INDICTMENT, TRIAL, CONVICTION AND SEN-
TENCE IN MERRIMACK COUNTY SUPERIOR COURT FOR THE
STATE OF NEW HAMPSHIRE IN MAY 1975, UNDER WHICH DE-
FENDANT IS HELD, IS ILLEGAL, NULL, AND VOID. THAT THE
LAW WHICH DEFINED THE OFFENSE AND PRESCRIBED THE
PUNISHMENT WAS UNCONSTITUTIONAL IN ITS APPLICATION TO
THE DEFENDANT IN THAT IT WAS VOID, HAD BEEN EXPRESSLY
REPEALED, THAT AS A MATTER OF STATE LAW IT DID NOT
APPLY TO THE OFFENSE NOR THE DEFENDANT, WAS VIOLATIVE
OF THE RULE THAT STATUTES APPLY PROSPECTIVELY, AND
DID OPERATE PRECISELY AS AN EX POST FACTO AND RETRO-
SPECTIVE LAW. THAT THE STATE COURT WAS WITHOUT JURIS-
DICTION TO TRY AND SENTENCE DEFENDANT AND HE MUST BE
DISCHARGED FROM FURTHER UNCONSTITUTIONAL AND UNLAWFUL
IMPRISONMENT

Supporting Facts:

For purposes of this claim: On May 21, 1974 a warrant and complaint
was issued charging Defendant with the murder of Lee Ann Greeley. The
complaint alleged the murder occurred on December 16, 1973 and charged
him'with murder under NH RSA 585:1. On May 29, 1974 Defendant was
arrested and subseduently charged with the murder of Gary Russell. The
complaint also charged that the Russell murder occurred on December 16,
1973 and was a violation of NH RSA 585:1. On April 15, 1974, NH RSA
585:1 was expressly repealed by Laws 1974 Chapter 34, In June 1974 the
State prosecutor procured an indictment from thelMerrimack County
Grand Jury charging Defendant under NH RSA 585:1 with the murder of
Lee Ann Greeley. In September 1974 the prosecﬁtof procured an indict-
ment from the Hillsborough County Granvaury charging Defendan£ under

NH RSA 585:1 with the murder of Gary Russell.

S -17-



On May 20, 1975 Defendant was convicted of murder in the "first de-
gree" of Lee Ann Greeley. He was sentenced to a term of life with a man-
datory minimum term of 18 years. The indictment charging him with the

/

1
homicide of Gary Russell was dismissed by the State on November 14,1978.

UNCONSTITUTIONAL AND EX POST FACTO AND RETROSPECTIVE PROSECUTION:

The prosecutor's acts in charging and procuring the indictments under
NH RSA 585:1, an expressly repealed law, did violate Defendant's rights
to Due Process and Equal Protection of the Laws. Defendant alleges that
it was unconstitutional and unlawful for the State to have charged and
prosecuted him under the repealed law NH RSA 585:1 rather than the gov-
erning law in force and effect, NH RSA 630:1-2 because of the following:
1. on November 1, 1973 the State of New Hampshire_enacted a new criminal
code, NH RSA 625:1, et seq., and a new murder statute, RSA 630:1,2.

2. Pursuant to NH RSA 625:1, I-III, and RSA 625:11, as a matter of State

law, RSA 585:1, et seq., was not applicable to Defendant and was not
applicable to the particular offense that was alleged under NH RSA 585:1.
3. It was clearly contrary to the New Hampshire Legislature's intent in
enacﬁing the new criminal code, and hence unlawful.

4. On April 15, 1974, NH RSA 585:1, et seq. was expressly repealed by
Laws 1974, Chapter 34.

5. Prior to the express repeal on April 15, 1974, with enactment of the
new criminal code and murder statute RSA 630:1 on November 1, 1973, RSA
630:1 was a superceding statute, and there was also an implicit repeal

of RSA 585:1.

T+ Defendant asserts the Gary Russell homicide indictment was dismissed
by the State because the State knew Defendant had not killed Gary
Russell and that Wendell Russell, along with Mike Davis had in fact
killed Gary Russell. But the State wrongly introduced evidence of the
Russell homicide at Defendant's trial for the Greeley murder as e
part of a common plan or scheme and, in fact, the motive for the killing
of Lee Ann Greeley..." (T.III 584).
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6. The application of RSA 585:1 to Defendant operated precisely as
a retrospective and ex post facto law, and as such violated the State
and Federal constitutional prohibition against retrospective and ex
Rost facto laws. SEE New Hampshire Constitution, Part 1, Article 23,
énd4 United States Constitution, Art. 1,8§9,Cl.3; Art.1,§10,cl.1.r
7. It was a violation pf the general rules of statutory construction
that statutes apply prospectively.
8. The prosecutor's decision tovcharge Defendant under RSA 585:1 in
addition to being a clear violation of State laﬁs, RSA 625:1, I-IIT,
and 625:11, was an arbitrary and capricious decision which deprived.
Defendant of Due Process and Equal Protection of the Laws and a fair
trial guranteed by the New Hampshire Constitution and the Fourteenth
Amendment to the United States Constitution.

The governing murder statute in force and effect in New Hampshire
on December 16, 1973, the date of the alleged offense was NH RSA 630:1

which became effective on November 1, 1973. SEE RSA 630:1, App.1,p.3.

The prosecutor charged Defendant under the prior homicide statute RSA
585:1 which had been repealed, and even though the offense was alleged
to have ocdurred on December 16, 1973—over a month after the effective
date of the new criminal code and new murder statute, RSA 630:1. The
prior law, RSA 585:1, as said, had been implicitly repealed and super-
ceded by RSA 630:1, and expressly repealed on April 15, 1974. The
prior law 585:1 was left in effect by the New Hampshire Legislature
only for the purpose of prosecution of offenses committed prior to the
effective date of RSA 625:1 and 630:1. The Legislature's intent was
clear, mandatory and in keeping with the law and general rule that
statutes apply prospectively. NH RSA 625:1, I-III states in pertinent

part:
=19~



"Phis code shall take effect on November 1, 1973.
Prosecution for -offenses committed prior to the
effective date of this code shall be governed by
the prior law [585:1] which is continued in effect
for that purpose as if this code were not in force
...For purposes of this section, an offense was
committed prior to the effective date if any of
the elements of the offense occurred prior thereto."
(emphasis added).

The rule of law is that a person must be prosé€cuted under the law

in effect at the time the crime was committed. SEE State v Sampson,

120 N.H. 251, 254 (1980)("Though a newly-amended criminal statute
applies to offenses committed after its enactment, the prior statute
remains applicable to all offenses committed prior to the amendments'

effective date"). SEE also Shannon v Foster, 115 N.H. 699, 701, 349

A2d 591, 593 (1975)("The law presumes that statutes are intended to

operate prospectively.")'The presumption of prospective application of .
statutes is supported by over 150 years of United States Supreme Court
precedent stretching from the early part of the nineteenth century to

the middle of this century. SEE Kaiser Aluminum & Chemical Corp v Bor-

jorno, 110 S.Ct. at 1579-81. It follows that the State prosecutor's
decision to charge Defendant under RSA 585:1 rather then RSA 630:1 was
arbitrary and capricious, and not in accordance with the governing law
and the Constitutions and Laws of New Hampshire and the United States.
Application of RSA 585:1 to Defendant rather then the governing law

in force and effect at the time of the crime, RSA 630:1-2, did operate

éreciselg like a retrospective and ex post facto law, in violation of
‘Part 1, Article 23 of the New Hampshire Constitution and Art.1 § 9, CIl.
3; Art., 1, § 10, Cc1l, 1. of the United States Constitution. Part 1, Art-
icle 23 of the New Hampshire Constitution proclaims:
"Retrospective laws are highly injurious, oppressive and

unjust. No such laws, therefore, should be made, either

for the dec151on of civil causes, or the punishment of
offenses."

- -20-



The latter portion of this Article, concerning retrospective applica-
tion of penal laws, is a prohibition against ex post facto laws. Woart

v. Winnick, 3 N.H. 473, 474 (1826). The features that identify a pro-

have been stated as follows:

"Any statute which punishes as a crime an act previously
committed, which was innocent when done; which makes
more burdensome the punishment for a crime, after its
commission, or which deprives one charged with a crime

of any defense available according to law at the time..."

Dobbert v Florida, 432 U.S. 282, 97 S.Ct. 2290, 53 L.Ed 24 344 (1977),

Collins v Youngblood, 497 U.S. 37, 41-44, 110 S.Ct. 2715,2718-19,111

L.EA 2d 30 (1990); Petition of Hamel, 629 A2d 802 (NH 1993), State v
Reynolds, 642 A2d 1368 (NH 1994). '

One of the most popular definitions of retrospective laws is that of
Judge Story. In a case invdlving Article 23 of the New Hampshire Con-
stitution, Justice Story said:

"upon principle, every statute which takes away or impairs
vested rights acquired under existing laws, or creates a
new obligation, imposes a new duty, or attaches a new dis-
ibility, in respect to transactions or considerations al-

ready past, must be deemed retrospective."

Society for Propagation of Gospel v Wheeler, 22 F. Cas. 736, 767 (No.

13,516) (CCNHE 1814) (Story,J).

Defendant enumerates in the following paragraphs the variances be-
tween the governing murder statute RSA 630:1-2 in force and effect at
the time of the commission of the offense, and the prior homicide law
RSA 585:1 of which he was charged, prosecuted, convicted and sentenced,
all of which are claimed to be changes to his prejudice and iﬁjury and
retrospective and ex post facto within the meaning of Part 1, Article
23 of the New Hampshire Constitution and Articles 1,9 and 1,10 of the

United States Constitution.
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1. Prior to November f, 1973, under homicide statute RSA 585:1, murder
was defined as either "first degree," or '"second degree murder," and
the lesser included offenses were defined as "first degree," and
"second degree manslaughter."

WHEREAS, under RSA 630:1, (effective November 1, 1973), the?e was
no degrees. Murder was more leniently defined as "murder," or "man-
slaughter." Thus, the crime of "murder" was aggravated and made greater
under RSA 585:1 then it was under RSA 630:1-2. While not making murder
innocent, RSA 630:1-2 did eliminate "degrees"-making ‘innocent Ehg terms
"first" and "second degree" and the severity which those terms, inter
alia, connote. By charging Defendant under the prior and repealed law,
RSA 585:1, the State subjected him to a conviction of "first degree"
murder. WHEREAS, under the governing law, a conviction could only re-
sult in "murder" or "manslaughter."
2. Under RSA 630:1, the governing law on December 16, 1973, a person
in New Hampshire was apprised that a conviction for "murder" carried a
maximum sentence of life imprisonment and "such minimum term as the
court may order." SEE NH RSA 651:2,II(d), Laws 370:1, 370:2 amending
RSA 651:2, added subpara. (d) and provisions relating to minimum for
life imprisonment;

WHEREAS, under the prior law 585:1-6, a conviction for murder in
the "first degree" carried a maximum sentence of life imprisonment,
but the minimum term was a mandatory term of 18 years-—which was made
mandatory by statute RSA 607:41-a.
3, By charging Defendant under the repealed law 585:1, the State pro-
secutor subjected him tb a mandatory minimum term of 18 years and an
unauthorized senténce by law. WHEREAS, if he had been charged under

the governing law in effect at the time of the offense, and if he were
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convicted for "murder," he would have been eligible to receive a min-
imum sentence that was determined by "the court." Thus, Defendant was
deprived of all opportunity of receiving a lesser minimum senténce of

18 years.

4. FURTHER, by charging Defendant under the repealed law, 585:1, the
State subjected him to spend many more years in prison before becoming
~eligible for release on parole. Under Senate Bill 352 (Laws 1975,506:1),
the New Hampshire Legislatﬁre had made a determination that 7% years is
as long as any person should remain ineligible for release on parole

"unless convicted of murder or manslaughter in the first degree in vio-

lation of RSA 585:1; 585:8-9." Senate Bill 352 did not .exclude persons
convicted for "murder" under RSA 630:1. If Defendant had been charged
under the governing law, RSA 630:1, and if he was convicted for '"murder,"
whatever minimum sentence that had been imposed by "the court" that was
in excess of 71 years, the minimum term would be reduced to 7% years.
for determination of eligibility for release on parole.
5. Under the repealed law, RSA 585:1, a conviction for the lesser in-
cluded offense of "second degree" murder carried a sentence of imprison-
ment for life, or for such term as the court may order. The term of
years is unlimited by statute, RSA 585:4. The term of years could pre-
sumably be 20-40 years, 30-60 years, 50-100 years, or even longer.
WHEREAS, under the governing law at the time of the crime. The max-
imum sentence for a conviction of "Manslaughter" as a Class A felony
under RSA 630:2 is 15 years with a minimum term of 7% years, both the
maximum and minimum terms set by statute.
" 6. On December 16, 1973, the date of the offense, under RSA 630:1,
the law provided an affirmative defense of manslaughter to a charge of

murder. Under RSA 630:2 a person was guilty of manslaughter, a class
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A felony if he caused the death of another "recklessly" or owing to
"extreme mental or emotional disturbance."

WHEREAS, under the repéaled law RSA 585:1 there was no such affirma-
tive defense. When the new criminal code became effective November 1,
1973. The lesser included offenses of "first degree" and '"second de-
gree" manslaughter were expressly repealed by Laws 1973, 370:7. This
jeft the statute, RSA 585:1 with only ﬁurder in the "first degree" and
"second degree." By charging Defendant under the repealed law, RSA
585:1, the State deprived him of an available defense which might have
been pleaded as an excuse Or justification for the crime of murder un-
der RSA 630:1-2,

FURTHER, by charging Defendant under the prior and repealed law,
RSA 585:1, the State deprived him of the lesser included offenses of
"first degree" and "second degree" manslaughter afforded all other de-

fendants that were properly and in accordance with the law charged un-
der the homicide statute 585:1.

"a law that abolishes an affirmative defense or justification or
excuse contravenes Article 1 § 10 because it expands the scope of a

criminal prohibition after the act is done." Collins v Youngblood, 497

U.S. 37, (1990). SEE also Part 1, Article 15 of the New Hampshire Con-
stitution.

In Collins v Youngblood, 497 U.S. (1990), the Supreme Court dis-

cussed in some detail the current scope of the Ex Post Facto Clause.

The Collins Court further reaffirmed the Court's summary of the mean-

ing of the Ex Post Facto Clause in Beazell v Ohio, 269 U.S. 167 (1925):

"Tt is well settled, by decisions of this Court so well
known that their citations may be dispensed with, that
any statute which punishes as a crime an act previously
committed, which was innocent when done; which makes

more burdensome the punishment for a crime, after its

commission, or which deprives one charged with crime of
any defense available according to law at the time when

the act was committed, is prohibited as ex post facto."
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Collins, 497 U.S. at 42 (quoting Beazell, 269 U.S., at 169-70.); Collins
confirmed that these three Beazell catagories define the scope of the

Ex Post Facto Clause, stating "[Tlhe Beazell foundation is faithful to

our best knowledge of the original understanding of the Ex Post Facto

Clause."

"The Ex Post Facto Clause of the Constitution has been construed to
embrace any law that deprives a person accused of a crime of a 'sub-
stantial protection' that the law afforded at the time of the alleged
offense. Thus, the Clause prohibits not only retroactive creation of
new criminal offenses and more harsh penalties, but also substantial
changes in procedure that are designed to protect the defendant from
wrongful conviction."

In the case at bar, the State denied Defendant protections which
were "relevant to the determination of his guilt or innocence," and
imposed a sentence that was "unauthorized by law" and or "was the con-
sequence of improper procedure.“ Quoting Collins, supra, at 2724, and
2728,

On November 1, 1973 when the new criminal code became effective,
Vthe definition of murder, its elements, defenses, and penalties had
been fundamentally changed and made more lenient by the New Hampshire
Legislature then under the prior homicide law RSA 585:1-11.

Application of NH RSA 585:1 to Defendant by the State was and or

operated precisely as an Ex Post Facto and Retrospective law. It did

aggravate the crime and made it greater than it was when allegedly
committed. It changed the punishment and inflicted a greater punish-
ment than the law annexed to the crime when committed. Changed the de-
finition and elements of the crime and altered the legal rules of
evidence from that which was required under the governing law at the
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time of the commission of the offense. And it did deprive Defendant
of an affirmative defense which was available at the time of the
crime,

In Defendant's case the actions of the State as described above
and foregoing, violate all the principles that the United States
Supreme Court in Collins, supra, reaffirmed from the Court's earlier

summary of the meaning of the Ex Post Facto Clause in Beazell v. Ohio,

269 U.S. 167 (1925).

"It has been settled, on general principles, that after the expira-
tion or repeal of a law, no penalfy can be enforced, nor punishment
inflicted, for violations of the law committed while it was in force,
unless some special provisions be made for that purpose by statute."

Yeaton v United States, 5 Cranch 281, 283, 3 L.Ed 101 (1809); SEE also

United States v Tynen, 11 Wall. 88, 95, 20 L.Ed 153 (1870)("There can -

be no legal conviction, nor any valid judgment pronounced upon con-
viction, unless the law creating the offense be at the time in ex-
istence.")

At the time of Defendant's arrest, indictment, trial, conviction,
sentence and direct appeal, NH RSA 585:1 was no longer in existence.
The law had been repealed on April 15, 1974. And as previously said,
when the new murder statute RSA 630:1 beéame effective on Novembér 1,
1973 with thé new criminal code, the New Hampshire Legislature had

made clear, that prosecution for offenses committed prior to November

1, 1973 shall be governed by the prior law [585:1]. SEE RSA 625:2,

Where the State charged, prosecuted and convicted Defendant under
a law that was void, and as a matter of State laws did not apply to
him nor the offense charged, had been repealed, and was unlawful and

unconstitutional in its operation as an ex post facto and retrospective
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law, the State trial court lacked lawful jurisdiction to try him in

'the first instance. As such, his trial, conviction, judgment and

sentence are null and void, ab initio. The entire proceeding against

"him is a nullity ab initio. This principle was clearly stated by Mr.

Justice Bradley writing for the United States Supreme Court in Ex

parte Siebold, 100 U.S. 317, 376-377, 25 L.E4 717 (1879):

" ..The validity of the judgment is assailed on the
ground that the acts...under which the indictments
were found are unconstitutional. If this position
is well taken, it affects the foundation of the
whole proceedings. A conviction under it is not
merely erroneous, but is illegal and void, and cannot
be a legal cause of impr}Sonment..."

N

See also United States v Chamberg, 291 U.S. 217, 218, 54 S.Ct. 434-35

(1934): v
"There can be no legal conviction, nor any valid judg-
ment pronounced upon conviction, unless the law creat-
ing the offense be at the time in existence. By the

repeal the legislature will is expressed that no fur-
ther proceedings be had under the act repealed.”

Based upon the facts and:law set forth in this claim, Defendant's
conviction, judgment and sentence are null and void ab initio and his
imprisonment is illegal and unconstitutional, and in violation of the
Constitutions and Laws of New Hampshire and the United States. His
conviction must be vacated, the indictment dismissed with prejudice,
and he must be released forthwith from further illegal and unconstitu-

tional restraint.



Additional material
from this filing is
“available in the

~ Clerk’s Office.



