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Case Summary

Overview

HOLDINGS: [1]-Defendant could not escape the fact that Crim.R. 33 was not the proper
vehicle to obtain the relief he seeks by captioning his motion, "Motion for New Mitigation
Trial," when it was, in fact, a motion for a new sentencing hearing; [2]-Even if Crim.R. 33
was the proper vehicle, defendant did not file his motion for leave until one year after the
Hurst decision was issued; [3]-The United States Supreme Court did not expressly hold that
Hurst v. Florida was to be applied retroactively to cases on collateral review; [4]-Ohio's
death penalty scheme did not violate U.S. Const. amend. VI.
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Outcome
Judgment affirmed.
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Judges: TIMOTHY P. CANNON, J. COLLEEN MARY O'TOOLE, J., concurs in
judgment only, DIANE V. GRENDELL, J., concurs in judgment only with a Concurring
Opinion.

Opinion by: TIMOTHY P. CANNON

Opinion

TIMOTHY P. CANNON, J.

[*P1] Appellant, Charles L. Lorraine, appeals from the March 2, 2017 judgment entry of
the Trumbull County Court of Common Pleas, denying his "Motion for Leave to File a
Motion for New Mitigation Trial." The trial court's judgment is affirmed.

[*P2] Appellant was charged with various crimes, including aggravated murder, in 1986.
The charges stemmed from the stabbing deaths of Raymond and Doris Montgomery.
Appellant had befriended the Montgomerys, who hired him to do small tasks at their home.
At the time of the murders, Mr. Montgomery was 77 years of age; Mrs. Montgomery was
80 [**2] years of age and bedridden.

[*P3] On the evening of May 5, 1986, appellant went to the Montgomery home and told
Mr. Montgomery he had left an item in an upstairs room. When they reached the room,
appellant attacked Mr. Montgomery from behind and stabbed him five times, killing him.
Appellant then went to Mrs. Montgomery's room and stabbed her nine times, killing her.
Appellant burglarized the home before he retired to a local tavern, where he bragged to
friends about the killings. He and one of the friends then broke into a nearby house, stealing
money and a car, before returning to the Montgomery home for further looting.

[*P4] The following day, while at the police station on other business, appellant confessed
the murders to the police.

[*P5] On May 9, 1986, the Trumbull County Grand Jury returned a multi-count indictment
against appellant. Relevant to this appeal are Counts One through Four. Counts One and
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Three were for the aggravated murder of Mrs. Montgomery; Counts Two and Four were for
the aggravated murder of Mr. Montgomery. All four counts carried two death penalty
specifications pursuant to former R.C. 2929.04(A)(5) & (7): that the aggravated murders
were committed while committing aggravated robbery and in [**3] a course of conduct
involving the purposeful killing of two or more people.

[*P6] The case came on for trial in the fall of 1986. The jury returned its verdict on
November 19, 1986, finding appellant guilty on each count of aggravated murder and each
death penalty specification. The sentencing phase ensued. The trial court removed Counts
Three and Four from the jury's consideration. On December 4, 1986, a unanimous jury found
the aggravating circumstances of the murders outweighed any mitigating factors by proof
beyond a reasonable doubt and recommended the death sentence be imposed. After
independently weighing the aggravating circumstances and mitigating factors, the trial court
imposed the death sentence upon appellant. On December 9, 1986, the trial court issued its
sentencing opinion.

[*P7] This court affirmed appellant's convictions and death sentence on August 10, 1990.

State v. Lorraine, 11th Dist. Trumbull No. 3838, 1990 Ohio App. LEXIS 3324, 1990 WL
116921 (Aug. 10, 1990). The Ohio Supreme Court affirmed our decision in State v.
Lorraine, 66 Ohio St.3d 414, 613 N.E.2d 212 (1993), and the United States Supreme Court
denied certiorari in Lorraine v. Ohio, 510 U.S. 1054, 114 S. Ct. 715, 126 L. Ed. 2d 679
(1994).

[*P8] On September 30, 1994, appellant filed a postconviction relief petition, pursuant to

former R.C. 2953.21, which the trial court denied. This court affirmed the trial court's
decision in State v. Lorraine, 11th Dist. Trumbull No. 95-T-5196, 1996 Ohio App. LEXIS
642, 1996 WL 207676 (Feb. 23, 1996) [**4] , and appellant appealed our decision to the
Ohio Supreme Court.

[*P9] On April 10, 1996, while the foregoing appeal was still pending before the Ohio
Supreme Court, appellant filed a motion for relief from the trial court's judgment that denied
his petition for postconviction relief, pursuant to Civ.R. 60(B). The trial court overruled
appellant's Civ.R. 60(B) motion. This court reversed that decision because the trial court was
without jurisdiction while the appeal was pending. State v. Lorraine, 11th Dist. Trumbull
No. 96-T-5494, 1997 Ohio App. LEXIS 5564, 1997 WL 799551 (Dec. 12, 1997).

[*P10] Upon remand, the trial court granted appellant's Civ.R. 60(B) motion for relief from
judgment and reactivated the case for disposition of appellant's petition for postconviction
relief. The trial court subsequently denied, for a second time, the petition for postconviction
relief. This court affirmed that decision in State v. Lorraine, 11th Dist. Trumbull No. 99-T-
0060, 2000 Ohio App. LEXIS 3982, 2000 WL 1262447 (Sept. 1, 2000).
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[*P11] Appellant then raised his postconviction issues in the United States District Court

for the Northern District of Ohio in a petition for writ of habeas corpus. The district court
granted habeas relief and set aside appellant's death sentence; the Sixth Circuit Court of
Appeals reversed that ruling and reinstated [**5] the death sentence. Lorraine v. Coyle, 291
F.3d 416 (6th Cir.2002). The United States Supreme Court denied certiorari. Lorraine v.
Coyle, 538 U.S. 947, 123 S. Ct. 1621, 155 L. Ed. 2d 489 (2003).

[*P12] On June 9, 2003, appellant filed a second petition for postconviction relief in the
trial court, alleging a claim of mental retardation under Atkins v. Virginia, 536 U.S. 304, 122
S. Ct. 2242, 153 L. Ed. 2d 335 (2002), which the trial court denied. This court reversed the
trial court's ruling and ordered the trial court to conduct a full evidentiary hearing on remand
and to appoint experts to evaluate whether appellant is, in fact, mentally retarded. State v.
Lorraine, 11th Dist. Trumbull No. 2003-T-0159, 2005-Ohi0-2529.

[*P13] Upon remand, the trial court ordered that appellant's institutional mental health
records be unsealed. This court affirmed that decision in State v. Lorraine, 11th Dist.
Trumbull No. 2006-T-0100, 2007-Ohio-6724. The matter was set for an evidentiary hearing.
Appellant appeared in court, with counsel, and informed the trial court that he wished to
waive his right to the hearing; the trial court accepted appellant's written waiver. The trial
court subsequently found that appellant was not mentally retarded under Atkins and denied
appellant's second petition for postconviction relief on March 1, 2010. Appellant did not file
a notice of appeal from that entry.

[*P14] On January 11, 2017, appellant filed [**6] a "Motion for Leave to File a Motion
for New Mitigation Trial," which is the subject of the instant appeal. The arguments raised
in this motion are based on a recent opinion of the United States Supreme Court, Hurst v.
Florida, U.S. ,136S.Ct.616,193 L. Ed. 2d 504 (2016).* The Hurst Court held Florida's
death penalty sentencing scheme violated the Sixth Amendment right to have a jury, not a
judge, find the facts that support the decision to sentence a defendant to death. Id. at 622,
applying Ring v. Arizona, 536 U.S. 584,122 S. Ct. 2428, 153 L. Ed. 2d 556 (2002) and citing
Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000). Appellant
argues Ohio's death penalty sentencing scheme similarly violates the Sixth Amendment.

[*P15] Appellant asserted the trial court should grant him leave to file a delayed motion
for a "'new mitigation trial," under Crim.R. 33(A)(1), (4), and (5), because he "could not have
anticipated"” the holding in Hurst and, thus, "could not have filed his motion for new trial
within fourteen days of the imposition of sentence." Appellee responded, in part, that
Crim.R. 33 is not designed for the relief sought by appellant, i.e. a "new mitigation trial,"

10On January 12, 2017, appellant brought the same arguments before the Ohio Supreme Court in a "Motion for Relief Pursuant to Supreme
Court Rule of Practice 4.01." The motion was summarily denied on March 15, 2017. See 03/15/2017 Case Announcements, 2017-Ohio-905.
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and that the trial court should construe the motion as a petition for postconviction relief
under R.C. 2953.21.

[*P16] The trial court denied the motion on March 2, 2017. The trial court found the motion
was time barred, whether considered pursuant to Crim.R. 33 or R.C. 2953.21. The trial court
further found [**7] the motion was substantively meritless and that Ohio's death penalty
scheme is sufficiently different from what was invalidated in Hurst to survive constitutional
scrutiny.

[*P17] Appellant filed a timely appeal and raises one assignment of error for our review:

[*P18] "The trial court erred when it denied Lorraine's motion for leave to file his motion
for a new trial."

[*P19] Appellant first argues the trial court misconstrued the applicable law concerning
whether his motion was timely filed. This argument raises an issue of law we review de
novo. See, e.g., State v. Fortune, 11th Dist. Lake No. 2014-L-117, 2015-Ohio-4019, 116, 42
N.E.3d 1224 (citation omitted).

[*P20] Appellant asserts his proposed "Motion for a New Mitigation Trial" is based on the
provisions in Crim.R. 33(A), which governs motions for new trial. The timeliness of motions
for new trial is governed by Crim.R. 33(B), which states:

Application for a new trial shall be made by motion which, except for the cause of newly
discovered evidence, shall be filed within fourteen days after the verdict was rendered,
or the decision of the court where a trial by jury has been waived, unless it is made to
appear by clear and convincing proof that the defendant was unavoidably prevented from
filing his motion for a [**8] new trial, in which case the motion shall be filed within
seven days from the order of the court finding that the defendant was unavoidably
prevented from filing such motion within the time provided herein.

[*P21] The jury verdict in appellant's case was rendered in 1986; thus, the trial court was
required to determine whether appellant was "unavoidably prevented" from filing his motion
within fourteen days of the verdict. The trial court did not engage in this analysis. It instead
stated: "[T]he Court finds the motion is untimely. Pursuant to Crim.R. 33(B), motions such
as this must be filed within fourteen days after the verdict was rendered. Lorraine is entirely
outside this time frame. Therefore, the Court finds no basis on which to grant leave to file a
request under Crim.R. 33."

[*P22] We agree with appellant that the trial court did not engage in the proper analysis
regarding the timeliness of a delayed motion for new trial, pursuant to Crim.R. 33(B). See
State v. Trimble, 11th Dist. Trumbull No. 2013-P-0088, 2015-Ohi0-942, {18, 30 N.E.3d 222
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(without a determination of whether appellant was "unavoidably prevented," this court is left
with an insufficient record to review).

[*P23] We conclude, however, that this error was harmless, as the basis for appellant's
motion—to [**9] wit, an alleged constitutional violation that occurred during the
sentencing proceedings—is not appropriately raised in a Crim.R. 33 motion for new trial.

[*P24] In Davie, this court held "there is no provision in the Ohio Criminal Rules that
provides for a new sentencing hearing.” State v. Davie, 11th Dist. Trumbull No. 2007-T-
0069, 2007-0Ohio-6940, 8. Appellant argues this court subsequently ruled otherwise, with
respect to the propriety of seeking sentencing relief in a motion for new trial, in State v.
Jackson, 190 Ohio App.3d 319, 2010-Ohio-5054, 941 N.E.2d 1221 (11th Dist.).

[*P25] In Jackson, the defendant filed a "Motion for New Trial and/or Sentencing
Hearing." The trial court denied this motion because the motion for new trial was untimely
under Crim.R. 33(B) and because there is no provision in the Ohio Criminal Rules for a new
sentencing hearing. On appeal, this court reversed the trial court's judgment and remanded
the case for the trial judge to "personally review and evaluate the appropriateness of the
death penalty, prepare an entirely new sentencing entry as required by R.C. 2929.03(F), and
conduct whatever other proceedings are required by law and consistent with this opinion."
Id. at 129, citing State v. Roberts, 110 Ohio St.3d 71, 2006-Ohio-3665, 1167, 850 N.E.2d
1168.

[*P26] However, this court neither relied on nor overruled Davie in that decision because
the cases were distinguishable: our [**10] holding in Jackson was not based on the
applicability of Crim.R. 33, but on the Ohio Supreme Court's holding in Roberts. Id. at {28-
29. In Roberts, the Ohio Supreme Court had vacated the defendant's death sentence due to
Improper ex parte communication between the prosecution and the trial court judge. Because
the trial court judge had admitted in an affidavit that the same drafting procedures and ex
parte communication involving the sentencing entry that had occurred in Roberts also took
place in Jackson, that defendant was entitled to the same relief the Ohio Supreme Court had
afforded the defendant in Roberts. Id. at §29; see also id. at 143 (Cannon, Trapp, JJ.,
concurring) ("Based on the holding in Roberts as well as the trial judge's affidavit opposing
disqualification filed in this case, * * * the only proper disposition of this matter is for the
trial court to proceed with resentencing.").

[*P27] Appellant's argument is not well taken; our holding in Davie was not compromised

by our holding in Jackson. There is no provision in Crim.R. 33, or in any Ohio Criminal
Rule, that provides for a new sentencing hearing. Davie, supra, at 8. Appellant cannot
escape the fact that Crim.R. 33 is not the proper vehicle to obtain the relief [**11] he seeks
by captioning his motion, "Motion for New Mitigation Trial," when it is, in fact, a motion
for a new sentencing hearing.
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[*P28] We further note that, even if Crim.R. 33 was the proper vehicle, appellant could not
succeed on his motion for leave to file a delayed motion for new trial. Appellant argues he
was "unavoidably prevented" from filing a timely motion because the basis for his motion,
Hurst v. Florida, was decided 30 years after he was sentenced to death. Appellant, however,
was also required to file his motion for leave within a "reasonable time" after discovering
the basis for his motion. See State v. Elersic, 11th Dist. Lake No. 2007-L-104, 2008-Ohio-
2121, 125-29, quoting State v. York, 2d Dist. Greene No. 2000 CA 70, 2001-Ohio-1528,
2001 WL 332019, *3-4 (Apr. 6, 2001) (emphasis sic) ("Although Crim.R. 33(B) is silent
regarding a time limit for the filing of a motion for leave to file a delayed motion for new
trial * * * a trial court may require a defendant to file his motion for leave to file a motion
for new trial within a reasonable time.""). Appellant did not meet this requirement, as he did
not file his motion for leave until one year after the Hurst decision was issued.

[*P29] After finding appellant's motion untimely under Crim.R. 33, the trial court
construed the motion [**12] as a petition for postconviction relief, pursuant to R.C.
2953.21. "[W]here a criminal defendant, subsequent to his or her direct appeal, files a motion
seeking vacation or correction of his or her sentence on the basis that his or her constitutional
rights have been violated, such a motion is a petition for postconviction relief as defined in
R.C. 2953.21." State v. Reynolds, 79 Ohio St.3d 158, 160, 1997- Ohio 304, 679 N.E.2d 1131
(1997); see also Davie, supra, at 19, quoting State v. Foti, 11th Dist. Lake No. 2006-L-138,
2007-0Ohio-887, 112 ("a criminal defendant who files a motion to vacate or correct his or
her sentence on the ground that his or her constitutional rights have been violated necessarily
embraces the postconviction relief statutes™).

[*P30] The postconviction relief statutes provide, in relevant part:
Any person who has been convicted of a criminal offense * * * and who claims that there
was such a denial or infringement of the person's rights as to render the judgment void
or voidable under the Ohio Constitution or the Constitution of the United States * * *
may file a petition in the court that imposed sentence, stating the grounds for relief relied
upon, and asking the court to vacate or set aside the judgment or sentence or to grant
other appropriate relief.

R.C. 2953.21(A)(1)(a); see also R.C. 2953.21(A)(3) ("a person who has been
sentenced [**13] to death may ask the court to render void or voidable * * * the sentence
of death").

[*P31] At the time appellant was convicted and sentenced to death, the postconviction
relief statute did not contain any time limitation for filing. Effective September 21, 1995,
R.C. 2953.21 was amended to provide that a petition "shall be filed no later than one hundred
eighty days after the date on which the trial transcript is filed in the court of appeals in the
direct appeal of the judgment of conviction or adjudication,"” or, if no appeal is taken, "no
later than one hundred eighty days after the expiration of the time for filing the appeal.”
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Former R.C. 2953.21(A)(2).? Petitioners who were sentenced prior to the amendment were
required to file their petition within one year from September 21, 1995, the effective date of
the amendment. State v. Moore, 4th Dist. Pike No. 01CA674, 2002-Ohio-5748, 10; State
v. McDonald, 6th Dist. Erie No. E-04-009, 2005-Ohio-798, J15; State v. Burke, 10th Dist.
Franklin No. 02AP-677, 2002-Ohio-6840, 16-8 (all citing Section 3, Am.Sub.S.B. No. 4;
146 Ohio Laws, Part IV, 7826); see also State v. Mitchell, 11th Dist. Portage Nos. 2017-P-
0007 & 2017-P-0009, 2017-Ohio-8440, 127.

[*P32] A convicted offender may file an untimely or a successive petition for
postconviction relief when, as is relevant here, both of the following apply:

(@) * [**14] * * [T]he United States Supreme Court recognized a new federal or state
right that applies retroactively to persons in the petitioner's situation, and the petition
asserts a claim based on that right.

(b) The petitioner shows by clear and convincing evidence that, * * * but for
constitutional error at the sentencing hearing, no reasonable factfinder would have found
the petitioner eligible for the death sentence.

R.C. 2953.23(A)(1) (formerly R.C. 2953.23(A)(1)(b) & (A)(2)).

[*P33] Here, the trial court stated: "In addition, if the Court were to construe Lorraine's
motion as a post-conviction relief request pursuant to R.C. 2953.21, the Court finds no basis
on which to grant such a request. The Court finds such a post-conviction request would be
time barred as the request was filed well beyond the 180-day statutory period."

[*P34] Again, the trial court did not engage in the proper analysis regarding the timeliness
of the motion, even when construed as a petition for postconviction relief, because it applied
the wrong time limitation for filing and it did not review the exceptions to timeliness outlined
in R.C. 2953.23(A). We again conclude, however, that this error was harmless.

[*P35] First, appellant has not raised this error on appeal, instead insisting his motion was
not [**15] a petition for postconviction relief and should not be construed as such. Because
he has repeatedly emphasized before the trial court and on appeal that his motion was only
intended to be considered as a Crim.R. 33 motion for new trial, we agree to proceed on that
basis. See State v. Bush, 96 Ohio St.3d 235, 2002-Ohio-3993, 773 N.E.2d 522.

[*P36] We further recognize, however, that appellant's insistence in this regard appears to
be an effort to avoid the retroactivity requirement found in R.C. 2953.23(A)(1)(a). In other
words, appellant's motion could only be successful, when construed as a petition for
postconviction relief, if Hurst v. Florida recognized a new federal right that applies
retroactively to persons in appellant's situation.

2 The statute currently provides for three hundred sixty-five days.
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[*P37] A new rule issued by the United States Supreme Court is not retroactively
applicable to cases on collateral review unless the United States Supreme Court expressly
holds it to be retroactive. Tyler v. Cain, 533 U.S. 656, 663, 121 S. Ct. 2478, 150 L. Ed. 2d
632 (2001). "In Tyler, the Court acknowledged that, ‘with the right combination of holdings,'
it could 'make a rule retroactive over the course of two cases." In re Zambrano, 433 F.3d
886, 888, 369 U.S. App. D.C. 119 (D.C.Cir.2006), quoting Tyler, supra, at 666. This is only
possible, however, "if the holdings in those cases necessarily dictate retroactivity of the new
rule.” Tyler, supra, at 666.

[*P38] Here, the United States Supreme Court did not expressly hold that Hurst v.
Florida [**16] was to be applied retroactively to cases on collateral review. Additionally,
the holding in Hurst was an application of Ring, which held that capital defendants "are
entitled to a jury determination of any fact on which the legislature conditions an increase in
their maximum punishment.” Ring, supra, at 589; see Hurst, supra, at 622 ("In light of Ring,
we hold that Hurst's sentence violates the Sixth Amendment.)." And the United States
Supreme Court has expressly held that Ring does not apply retroactively to cases on
collateral review:

The right to jury trial is fundamental to our system of criminal procedure, and States are
bound to enforce the Sixth Amendment's guarantees as we interpret them. But it does not
follow that, when a criminal defendant has had a full trial and one round of appeals in
which the State faithfully applied the Constitution as we understood it at the time, he
may nevertheless continue to litigate his claims indefinitely in hopes that we will one
day have a change of heart. Ring announced a new procedural rule that does not apply
retroactively to cases already final on direct review.

Schriro v. Summerlin, 542 U.S. 348, 358, 124 S. Ct. 2519, 159 L. Ed. 2d 442 (2004); see
also Holmes v. Neal, 816 F.3d 949, 954 (7th Cir.2016). Thus, the possibility of a "Tyler two-
step™ does not assist appellant in his attempt to retroactively apply the holding in Hurst to
a [**17] collateral review of his sentence. See Zambrano, supra, at 838.

[*P39] Appellant's final issue presented for our review is whether the trial court erred in
holding that Ohio's death penalty scheme does not violate a defendant's right to a jury trial,
as presented in Hurst. In that regard, the trial court stated:

Even if the Court did not find the requests were time barred as explained herein, the
Court finds the reliance of Lorraine upon the Hurst v. Florida, 136 S. Ct. 616, 193 L.
Ed. 2d 504 (2016), decision is misplaced. 'Hurst, *** does not invalidate Ohio's capital
sentencing scheme because Ohio's scheme is materially different from Florida's.'
McKnight v. Bobby, S.D.Ohio No. 2:09-CV-059, 2017 U.S. Dist. LEXIS 21946, 2017
WL 631411, *3-4. In fact, the Ohio mechanism provides an additional layer of protection
not present in Hurst. Id. Indeed, 'Ohio's capital-sentencing scheme is unlike the laws at
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issue in Ring and Hurst." State v. Belton, 2016-Ohio-1581, 159, 149 Ohio St. 3d 165, 74
N.E.3d 319.

[*P40] Appellant asserts the trial court's reliance on McKnight and Belton is misplaced. It
is well settled, however, that a reviewing "'court will not reach constitutional issues unless
absolutely necessary." State v. Ferry, 11th Dist. Lake No. 2007-L-217, 2008-Ohio-2616,
119, quoting State v. Talty, 103 Ohio St.3d 177, 2004-Ohio-4888, 19, 814 N.E.2d 1201,
citing In re Miller, 63 Ohio St.3d 99, 110, 585 N.E.2d 396 (1992) and Hall China Co. v.
Public Utilities Com., 50 Ohio St. 2d 206, 210, 364 N.E.2d 852 (1977). Based on our
determinations above, it is not absolutely necessary to address this constitutional issue, and
we therefore [**18] decline to do so. We further note, however, that the Ohio Supreme
Court recently rejected this argument in State v. Mason, Slip Opn. No. 2018-Ohio-1462:
"Ohio law requires the critical jury findings that were not required by the laws at issue in
Ring and Hurst. See R.C. 2929.03(C)(2). Ohio's death-penalty scheme, therefore, does not
violate the Sixth Amendment."” Id. at 121.

[*P41] Appellant's sole assignment of error is without merit.

[*P42] The judgment of the Trumbull County Court of Common Pleas is hereby affirmed.
COLLEEN MARY O'TOOLE, J., concurs in judgment only,

DIANE V. GRENDELL, J., concurs in judgment only with a Concurring Opinion.

Concur by: DIANE V. GRENDELL

Concur

DIANE V. GRENDELL, J., concurs in judgment only with a Concurring Opinion.

[*P43] | concur in the writing judge's conclusion and analysis that Lorraine could not
prevail on a postconviction petition and that his Crim.R. 33 motion for a new trial must be
denied. | write separately, however, to clarify the grounds on which denial of the Crim.R.
33 motion was proper in this case.

[*P44] The writing judge concludes that the motion for a new trial was not a proper
mechanism for relief because Crim.R. 33 does not provide a provision for seeking a new
sentencing hearing, relying on this court's decision in State v. Davie, 11th Dist. Trumbull
No. 2007-T-0069, 2007-0Ohio-6940. In Davie [**19], this court held that a Crim.R. 33
motion was not the appropriate mechanism to seek a new sentencing hearing in a death
penalty matter where there was an alleged irregularity in the trial court's sentencing entry.
In the present case, Lorraine is not seeking a new "sentencing hearing." Rather, he is seeking
a new hearing of the penalty portion of the trial, which is of a different character than a
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typical sentencing hearing, since it involves a jury's weighing of mitigating and aggravating
factors and making only a recommendation of a death sentence to the trial court. R.C.
2929.03(D)(2).

[*P45] The foregoing procedure has been referred to as the "penalty phase[] of the
[defendant's] trial" and it has been noted that reversal based on a sentencing error on the part
of the trial judge when issuing a sentence "does not invalidate the jury's verdict
recommending a death sentence.” (Emphasis added.) State v. Roberts, 150 Ohio St.3d 47,
2017-0hio-2998, 78 N.E.3d 851, { 25 and 48. Courts have allowed a defendant to be granted
a new penalty phase hearing under Crim.R. 33. See State ex rel. Steffen v. Court of Appeals,
First Appellate Dist., 126 Ohio St.3d 405, 2010-Ohi0-2430, 934 N.E.2d 906, { 8-9.

[*P46] Regardless, denial of the motion for a new trial was proper since it is evident that
Lorraine was not "unavoidably prevented" from filing his motion until January 11, 2017.
Lorraine's argument in favor of granting a new mitigation [**20] trial was that he was
entitled to a hearing following the procedures described in the recent United States Supreme
Court decision in Hurst v. Florida, U.S. 136 S.Ct. 616, 193 L.Ed.2d 504 (2016), and
that judicial fact-finding cannot be the sole basis for imposing a death sentence. It has been
held, however, that a defendant could have raised the same arguments years prior to the
decision in Hurst by relying on Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147
L.Ed.2d 435 (2000), and Ring v. Arizona, 536 U.S. 584, 122 S.Ct. 2428, 153 L.Ed.2d 556
(2002). State v. Mundt, 7th Dist. Noble No. 17 NO 0446, 2017-Ohio-7771, 1 9. It is worth
noting as well that Lorraine did not file his motion until a year after the Hurst decision was
issued. Thus, there was no evidence of unavoidable delay, from a legal standpoint, for the
failure to raise the arguments Lorraine now sets forth.

[*P47] For the foregoing reasons, | concur in judgment only.

End of Document
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IN THE COURT OF COMMON PLEAS
TRUMBULL COUNTY, OHIO

{CASE NO., 86-CR~182
(Counts 1, 2, 5 & 6)

STATE OF OHIO,

Plaintiff
' DEATH PENALTY
-V {(Multiple Counts)
SENTENCES TO CHILLICOTHE
CORRECTIONAYL FACILITY
ENTRY ON SENTENCES

CHARLES L. LORRAINE,

Nt s Tt A Tmat it onat

Defendant

The Defendant herein having been indicted by the January
1986 Term of the Grand Jury of Trumbull County, Ohio for Count 1
Aggravated Murder (Doris Montgomery) with Specifications of
Aggravating Circumstances (ORC § 2903,01(A); Count 2 Aggravated
Murder (Raymond Montgomery) with Specifications of Aggravating
Circumstances (ORC § 2903.01(A); Count 3 Aggravated Murder (Doris
Montgomery) with Specifications of Aggravating Circumstances (ORC
§ 2903.01(B); Count 4 Aggravated Murder (Raymond Mantgoﬁary) with
specifications of Aggravating Circumstances (ORC & 2903,01(B);
Count % Aggravated Burglary (ORC § 2911.11); and Count 6
Aggravated Burglary (ORC § 2911.11), and on the 4th day of
November, 1986, having baen brought into Court f0£ jury trial and
being represented by counsel, Atty. Michael Gleespen, Atty. Ken
Murray and Atty. Scott Kenney, and after due deliberation was
found guilty on November 19, 1986 of Count 1 Aggravated Murder
(Doris Montgomery) with Specifications of Aggravating
Circumstances (ORC § 2903.01(A); Count 2 Aggravated Murder
(Raymond Montgomery) with Specifications of Aggravating

'Eigaumstanaes (ORC § 2903,01(A); Count 3 Aggravated Murder (Doris

“y
‘ﬁnn%ﬁhmary) with Specifications of Aggravating Circumstances (ORC

§ 2903.01(B); Count 4 Aggravated Murder (Raymond Montgomery) with

b
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Specificatiéns of Aggravating Circumstances (ORC § 2903,01(B); |
Count 5 Aggravated Burglary (ORC § 2911,11) and Count 6 l
Aggravated Burglary (ORC § 2911.11). Thereafter, Counts 3 and 4
were removed from the jury by the Court. :

On December 1, 1986, the Defendant having been brought into |
Court to give evidence in mitigation on Counts 1 and 2 of the !

indictment, and after rebuttal by the State, arguments of counsel;
and instructions of law, on December 4, 1986, after due
deliberation, it was the finding and recommendation of the jury
that two sentences of death be impeosed on the Defendant.

Pursuant to law, the Trial Court this day, December 9, 1986
having determined in a separate opinion of specific findings that
the aggravating circumstances outweigh the mitigating factors,
then made inquiry as to whether the Defendant had anything to say
why Jjudgment should not be pronocunced against him, and the
Defandant. in answer showed no good cause or suffigient reason whyi
sentence should not be proncunced. |

It is theréfmre ORDERED, ADJUDGED and DECREED that the
Defendant, CHARLES L, LORRAINE, be taken from the courtroom to
the Trumbull County Jail and from thence to the Chillic¢othe
Correctional Institute at Chillicothe, Ohio, and thereafter be
sentenced to death on December 9, 1987 on Count 1 ©f the
indig¢tment for the Aggravated Murder of Doris Montgomery; and ;
sentenced to death on December 9, 1987 on Count 2 of the E
1 indictment for the Aggravated Murder of Raymond Montgomery; and
imprisoned therein for the indeterminate period of ten (10) to

i

twenty-five (25) years on Count 5; and imprisoned therein for the .

viL 680 878
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indeterminate period of ten (1l0) to twenty-five (25) years on
Count 6; and that he pay the cost of prosecution taxed in the

amount of & Eor which execution is awarded.

It is further ORDERED that the Superintendent of the
Chillicothe Correctional Institute shall take note that the
Defendant herein has been incarcerated in the Trumbull County

Jail pursuant to these charges since May 6, 1986.

. e

HONORABLE MITCHELL F.. SHAKER
Judge of the Court of Common Pleas
Trumbull County, Ohio
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W DEC. Y, 1940 Opinion af the Court filed
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GTATE OF Ollu, } 1IN THE COURT OF COMMON PLEAS
) THLMBULL COUNTY, OHIO
PILAINTIFYF ) ' .
c) CASE 5HUMBER B6-CR-182
V&, }
} i .
CHARLES L. LUOVRAINE, } OPINION OF Ti#f COURT
}
DEFENDANT )

With reference to Count One of the indictment concerning
the desth of Dorfs Montgomery, the following matters were
considered by the Court am part of tne agyravaling circumstances:
Al The manper in which the sgyravated burglary and murder
ware committed, including:
1. The fact that the' victim was kKnown to lhe
Dofendant as an invalid fady, dga #0, and

bhedridden,

2. The fact that her murder occurred in g sepiratu
arua of the hone,

3. The relative size of the vicetim and the Defendant
and the difference in age and physical makeup,

> . 4, The number of penetrations (nine) af the vicrim's
: Late ) { body by the knife used by the Defendant. There was
py evidence of repeated violenc thrusting of the
43 2 - ] - s -
N . butcher knife into the body of the vicuim,
" 5

« The fact that the Defendant could hove bypassed
the killing of a second vicuim. '

. ) 6. The fact that the Defendant pianned to kill
i . his second victim,

7. The planning of the break in and trespass -‘into
the Montgomery hore by the Defencant.

8. The favt-that the¥Montgomdries were kind to the
Defendant and had been generous to him in the past,

9. The securing of rubber gloves and the use thereot
by the Defendant.

v S0 1864
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10. The obtaining of a butcher knife of a large,
size from another home.

)

smr

“11. The distance of travel of the Defendant from
’ the other home to the victims' house with

ample opportunity to w;thdraw from his plan of
murder and mayhem.

TR wexd

fos

LRSI AT

RARA IS TR e

12, The infliction of serious physical harm upon the’
victim by continuous stabbing of her, the nature
of which would have ‘caused extréme pain.

s
2

13. The commission of theft offenses and the

designed plan tojcommit the same by the
Defendant.

SeFilady

14, The commission of an aggravated burglary of
the most extreme type.

15, The complete lack of remorse or apology by.
: the Defendant as viewed by his lackadaisical

and jovial attitude subsequent to the bhurglary
and murder. .

. 16. The vicious manner in which the pefendant
~ . caused the death of the victim.

17. The total lack of remorse indicated by the
" Defendant’s behavior and -cover-up immediately
following the murder and continuing thereafter,
.including his conduct and behavior when making
the videotaped statement and other statemonts
at the pollce station. .

18. The totality of circumstances indicating that .
the victim suffered excruciating pain and the
conduct of the Defendant evidenced a vicious
state of mind, .

B) The second aggravating circumstance, that of multiple.

killing, .is bbviously present by reason cf the fagt that the

PO

murders of. Mr. and Mrs,.Montgomery by the Defendant occurred

‘at or about the same time and place; that is, the Defendant could

b W T

have avoided killing Mrs. Montgomery buk electéd in a planned

s
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Sehmendy .

S

uituation'to'eliminatc_hcr either as a possible witness ;6.the
murder of My, Montgomery or as a planned xilling of both of the

ﬂlderlf people; that their deaths were planneé as the Defendant

255 ¥ it A S

udmittcd in his videcotaped confcssxon, and the Court also
cansidered the cighteen factors listed above as relﬁvant to the

second aggravatﬂd circumstance.

“The following factors were considersd 1n possxble nitxgatxonﬂ . é
.

8
1. The age of the Dcicndant. :

3

2. The below average. intelligence of the Defendant. g

3. The poor family environment. {

' C 3

4. The Defendant's anti-social behavior. .

. . 3

5. Whether or not he was a leader or follower. £

6. The nature and circumstances of the offcnse.. 3

7. The history, background and character of ‘the _ 8

Defendant, _ %

8. Whether at the time of committing the offense tha %

" Dafendant, becausc of a mental disecase or defect, b
lacked substantial capacity to appreciate the I
.eriminality of his conduct or to conform his 3
conduct to the requirements of law, .

‘ 9, Other factors, if any, relevant to the issue ?

of whether the Defendant should be sentenced to
death, )

§

10, The Defendant's unsworn statement. . : . ?
. v - E { X
Neither low 1ntelllgence, age or lmpaxred ]udgment are glven

significant weight since no high degree of intelligence is

;
;
g
k4
&

C 3
W
w

necessary to comprehend and understand-the events leading to and’

surrounding the crime. Further, from the Defendant's confession

) . : VoL rgﬂrnuﬂn)
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o it is_plaimly shown that he was ra<ional amd‘in full cénétol'qf
' his faculties when he killed and robbed'mhe victims.
The Court finds that the Defcndant h:d sufficient intelligence
to know rzght from wrong, and the plann-ng surroundlng the crime
.indicates clearly that the crime was not commxtted as a result
- of low intel’igenCc or impaized judgﬂbnt. ‘There were six children
raiﬂed by the parcnts of the Defcndant, and whxle the envirorment .
rurrounding the rearing of said chzldren was not the most

desirable, evidence was clear that a number of the chxldren,

frtad, T2 o 6 4% e v EEN T E 0 FE T S A TR O 2 e S T

- othey than the Doiendant, have become satisfactory nembers of :

socicety., TFurther, bis Zather wag cmploycd for twenty-one ycars
~ mifth 50 criminal difficultios, and . his mothgr has been a law-abxdxng
4 citizen. Lo S - . . _— '
The evidéncc was clear that the Defendant was a leader and
not a follower and wes the solie and principal offondor in the

commission of the murder of Dor;b Montgomery.

Accordingly, lxttlg welght s given to the ﬁistory, back-

[REWIRY

grdund'énd character of the Defendant, his age ana the relevant .’
factors set forth above,: . | |
.As to the gquestion of'mentai disease or defect and the
. lack of substahtial'capacity to appreciate the criminality of
~his‘condubt or to conform his conduct to the réquirements qf-law,
the Court found little credible evidence to give mﬁch'weight to
this factmr. The Defendant's psychologiéty Doctor-Jackson,.;

testified that he had an anti-social personali;y disorder which,

e
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in bis opirion, evidenced some presence of a mental defect.
Doctor Jackson stated the Defendant suffered no mentar discase.

The State's expert witness, Doctor Berﬁschingcr, a clinﬂcal

P

psychiatrist who has been called upon to tesfify in cas%s by

both -the State and the defonse, testified that the Defendant

DR R

had no mental discase nr defédt and did not lack substantial

capacity to apprcciaté the criminality of his conduct or to
conform hies conduct to the requirements of law. In plain words,
the Court agre?s.with the latter opinion and finds that the
Défendant,‘while having an anti-social personality, knew right
'from Qrong-and appreciatéd the criminality of his conduct, all
of which is substantiated by the planning before, ezecution of
the crime And the devious attempt to avoid‘discovefy by disposiﬁ§' %_
of his trousers and hig conducé in attehbting to mislcad the
police authorlﬁioﬁ upon cexamination instituted by his own call .-}

. to the station to request an interview.

The Court found that neither the use ol drugs nor alcohol
affected the vondict of “the Defeldant cither prior to, during
or subisequent ‘to the murders; that the Defendant was lucid and

knew what he was doing the Court finds by proof beyond a reasonable

doubt.,

PP T T

The Court further finds that much of the testimony given by

the defense at the mitigation hearing was not relevant to

£yt e e PP

mitigating the sentence; for example, the testimonry of the

Defendant's brother, Steven Lorraine, was not credible for the
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most part, cxcepting for the portion which showed that the
Defendant hau repeatedly stolen money from persons including
his own grandmother. The cvidence of defense witness Anita

Corroll showed that the.Defendant may have planned the murders

sooner than what the State proved.

A large part of Doctor Jackson's testimony (the Defendant’'s -’

expcft) dealt with Dcfcndant‘s'siqnificant history of prior
ceiminal convictions and delinguency adjudications.
Code $2929.04(B) (5) states that "the offender's lack of a
significant history" is a mitigating fact.r. The Court finds
that this evidence did not mitiéate; rather it showed that the
Dcfcndan;, for his age (now twunty ycqrb of{ age) was a well-
experienced law breaker who has béon given ample opportuﬁity 5&
society to change and corraect his way.

Finally, thq Defendant's unsworn statement was brief and
from the manner given; abruptly standing, his demcanor and his
voice éone, lacked sincerity. The Court finds from the evidence
ana trial that the Defendant  never appeared sorry or showed any
remorse aboﬁt killing the Montgomerys. Iﬁ a hutshell the
Court finds that the lack of credible migigating factors was
romarkable and ﬁoteworthy.

In conclusion as to the death of Doris Montqomery and upon
coniideration of *he felevant evidence raiged at the.trial, the
testimony, the other &vidence, thg stdtémeént of the Defen@ant

and the arguments of counsel, it is the judgment of the Court

vor 80wy 5§09
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tnat the aggravating circumstances in Count Number 1 of this

crse outweigh the mitigating factors beyond a recasonable doubt.
With reference to Cocunt Two of the indictment concerning

the death of Raymond Montgomery, the following matters were

considered by the éourt as part of the aggravating cifcumstan:es:
A) The manner in which the aggravated burglary and murder

were committed, including: |

1. fThe fact that the victim was an clderly gentleman
and probably not able €0 defenll himself:

&

The fact that the Defendant lured the victim to the
second floor of the home.

3, The difference in age and physical condition of
t he victim and the Defendant,

4. The number of penctrations of the victim's
body by the knife used by the Defendant and the
depth of the penetrations as evidenced in the
. exhibits and the Defendant's description in his
confession statement, One wound wenc through the
victim's back and throat,

5. The Defendant attacked the seventy-sceven year old male
victim from behind not giving him a chanco to
defend himself,

G, The planning of the break in and trespass into
the Montgomery home by the Defendant,

7, The securing of rubber gloves apd the use thereof
by the Defendant,

8, The obtaining of a butcher knife of a large size
from another home., ‘

9, The infliction of serious physical harm upon
the victim by continuous stabbing of him, the
nature of which would have caused extreme pain.

10, Thé commission of the theft offense and the
designed plan to commit the same by the Defendant,

voo 050 v 870
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The courmission of an aggravated burglary of the
moit extreme type.

12, The complete lack of remorse or apology by the
Lefondant as viewed by his lackadaisical and jovial
attitude subsequent to the burglary and murder.

13. The vicious manner in which the Defendant caused
the dqath of the victim.

T4, 7The total lack of remorse indicated by the Defendant
behavior immediately following the murder and
continuving thereafter, including his conduct and
behavior when making the videotaped statement and
other statements at the police station.

15, Tne totality of circumstances indicating that the
victim sufferced excruciating pain and the conduct
of the Defendant evidenced a vicious state of mind.

B) The second agyravating circumstance, that of multipl

killing, the Court finds by proof beyond a reasonable doubt i
present from the fact that two homicides were committed at or
apout the same time by the Defendant involving the deaths of
Raymond Montgemery and Doris Montgomery; that their deaths vere
planned by the Defendant who stated such in his confession.
Court also considered the fifteen factors listed above asn
relevant to the second agqgravated circumstanca.

The following factors were considered in possible

mitigation:

1. The age of the Defendant,

2, The below avergge jntelligence of the Defendant.
3, The poor family envi.onnment,
4, The Defendant's anti-social behavior,

5, Whether or not he was a leader or follower,

6. Thenature and circumstances of the offense.

B vou 680 ST
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7. The history, background and character of the
Defendant.

pyt o

#. Vhother at the time »f committing the offense .

the Defendant, because of a mental disease or defect,
lJacked substantial capacity to appreciate the
criminality of his conduct or to conform his

conduc! to the reguirements of law.

P

9, Other factors, if any, relevant to the issue

of whether the Defendant should be sentenced to
death.

o s

o - ou- B

10, The Defendiant’s unsworn statement.
Neither low intelligence, age or impaired judgment are given ;

significont weight since no high degree of intelligence is

e s

necespary to comprehend and understand the events leading to and

P—

surrounding the crime. Further, from the Defendant's confession

tt is plainly shown that he wos rational and in full control of

‘his faculties when he killed and robbed the victims.

O R L L

The Court finds that the Defendant had sufficient kntelligence

to kpnow right from wrong, and the planning surrounding the crime

indicataes clearly that tho crime was not committed ag & resule

.t

of low intelligence or impaired judgmaent. Thore were six childron
- e . . N
raised by the parents of the Defendanc, and sthile the eavircisment

surrounding the rearing of said children was not tha most

AT A YR e

desirable, evidence was clear that a number of. the children, : §

other than the Defendant, have become satisfactory members of

society, Further, his father was . ployed for twenty-one years

with no criminal difficulties, and his mother has heern a law- . é

abiding citizen.

v (S0 me872
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The evidence was clear that the Defendant was a leader and
nut'a follower and was the sole and principal offender in the
commission o the murder of Raymond Montsomery.

Accordingly, li;gic.yeight is given to the history, back-
ground and characier of the Defendant, his age and theé relevan;

factors set forth above,

N

As to the question of mental disease oé defect and the
lack of substantial capacity to appreviate the criminality of
his conduct or to coanform his conduct to the requirements of law,
the Court found little credible evidence to give much weight to
thig tactor. The Defendant’s psychologist, Doctor Jéckson,
testified that he had an anti~social perscnality disorder which,
in his opanlon, ¢videnced gome presence of ‘a mental defect.'
Doctor Juckson stated the Defendant saffered no mental diséase.
The State's expert witness, Doctor Bertschinger, a clinical-
psychiotrist %po'hgﬁ been1cﬁllcq upon to tostify in cases by
Bbth tﬁe sﬁnta and the defenso, tostified that the Defendant
had no mental disease or defect and did pot lack substantlal
capacity to appreciate the criminality of his conduct or to
conform his conduct to the requircments of law, In plain words,
the Court agrees with the latter npinien and finds that the.
Dufendant, while having an anti-social personality, knew right
from wrony and appreciated the criminality of his cénduét, all

of which is substantiated by the planning before, execution of

the crime and the devious attempt to davoid discovery by disposing

var 6SO e 873
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11.

vf his trousers and his conduct in attempting to misleud the
police authorities upon examination instituted by his own call
to the station to request an interview. )

The Court found that neither the use of drugs nor alcéhol
affoactdd tha cenduct of the Defendant either prior to, during
or subsequent to the murders; that the Defendant was lucid and
krew whnat he was doing the Court finds by proof beyond a reason-
able doubt, - V

The Court further finds that much of the tcnfimony given
by the defense at the mitigation hcaring‘was ot relevant to
mitigating the sentence; for example, the t«itimony of the
Defendant's brother, Steven Lorraine, was not credibla for the
moét part, excepting for the portion which showed that theo
Lefendant had repeatedly stolén money from persons including
his own grandmother, The evidence of defense witness Anita
Carroll showed that the Defendant may have planned the murders
sooner than wnat the Stute proved.

. M large part of Doctor Jackson's testimony (the Defendant's
expert) dealt with Defendant's significant history of prior
criminal convictions and delinquehcy adjudications.. Ohio Revised
Code §2929,04(B) (5) states that "the offender's lack of a
significant history" is » mi'.igatipg-factor. The .Court, finds
.that this evidence did not mitigate; rather it showed that the

Defendant, for his age (now twenty years of age) was a well-

experienced law breaker who has been given ample onportunity by

v (S0 e 874
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APPENDIX C

society o change and corrc;: his way.

¥inally, the Defendant’s unsworn statemént was brief and
from the manner given; abruptly standing, his,demc;nor and his
voice tone, lacked sincerity. The Court finds £roﬁ the evidence
and trial that the Defendant never appeared sorry or showed any
remorse about killing the Montyomerys. Iﬁ a nutshell thé,
Court finds that the lack of credible mitigating factors was
remarkable and noteworthy. '

In coﬁclusiop as to the death of Doris_Héntgomery.and upon
consideration of thc.relevant ¢évidence raised at the trial, thé
testimony, the other cvidéncc, thc ﬁtatcment of the Defendant
andg thc_arguﬁcnts of counsel, i% is the judyment of -the Ceurt

' . o - LR
that the aggfdvuﬁing‘circumstanccs in Count Number 2 of this

case outweigh the mitigating factors beyond a rcasonable doubt.

’

MITCHELL- F, SHARKER, JUDGE

December 9, 1986

cc:  Attorney Donniso Watkins
. Attorrey Ponald HHill
Artorney Kenneth Murray
o Att7rney Michael Gleespen

I T
taoen

vo. 650 875
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'PENDIX D A-28

IN THE COURT OF COMMON PLEAS
- GENERAL DIVISION~
TRUMBULL COUNTY, OHIO

CASE NUMBER: 1986 CR 00182

STATE OF OHIO

PLAINTIFF
VS. JUDGE ANDREW D LOGAN
CHARLES LORRAINE

DEFENDANT JUDGMENT ENTRY

This matter is before the Court on the Motion for Leave to File a Motion for New
Mitigation Trial filed by Defendant, Charles Lorraine. The Court has reviewed the motion
and memoranda, opposition In response, reply, pleadings and the relevant applicable
law. |

The Co'urt finds there are procedural as well as substantive deficiencies in
Lorraine’s request. Initially, the Court finds the motion for leave to file motion for a new

mitigation trial is akin to seeking leave to file a réquest for a new trial pursuant to

the motion. However, the Court finds the motion is untimely. Pursuant to Crim.R. 33(B),
motions such as this must be filed within fourteen days after the verdict was rendered.
Lorraine is entirely outside this time frame. Therefore, the Court finds no basis on which
to grant leave to file a request under Crim.R. 33.

In addition, if the Court were to construe Lorraine’s motion as a post-conviction

relief request pursuant to R.C. 2953.21, the Court finds no basis on whith to grant such

Crim.R. 33. Lorraine claims irregularity in the sentencing ;}rdéééa'iﬁ-és as the basis for|




AP

a request. The Court finds such a post-conviction request would be time barred as the
request was filed well beyond the 180-day statutory period.

Even if the Court did not find the requests were time barred as explained herein,
the Court finds the reliance of Lotraine upon the Hurst v. Florida, 136 S. Ct. 616 (2016},
decision is misplaced. ™ Hurst, **% does not invalidate Ohio’s capital sentencing scheme
because Ohio’s scheme is materially different from Florida’s.” McKnight v. Bobby,
S*D.Ohio No. 2:09-Cv-059, 2017 WL 631411, *3—4. In fact, the Ohic mechanism
provides an additional layer of protection not present in Hurst. Id. Indeed, “Oh:ia's
éapitai-sentencing scheme is unlike the laws at issue in Ring and Hurst” State v.
Belton, 2016-0Ohio-1581, 59.

Therefore, the Court finds there is no applicable law, criminat rule or case
precedent on which to base Lorraine’s recent filing for leave to file a motion for new
mitigation trial. Accordingly, the Court finds the request for leave is not well taken and

the same is hereby denied.

IT 1S SO ORDERED.
. Mdy 2, 7009
Copies to: JUDGE ANDREW B’L@@G?&
LUIGIA TENUTA MARC TRIPLETT RANDALL L PORTER .
PROSECUTOR &
TO THE CLERK OF COURTS: You Are Ordered to Serve
Copies of this Juggment on all Counsei of Record
or Upon the Partte - -
JUDGE ANDREW D I@G?{a FLED o
COURT OF COMMON PL
82201
PENDIX D A-29 MAR H
UMBULL COUNTY, o
AR ERNTE ALLEN, LEN?






PENALTIES AND SENTENCING

§ 2828,03

wnd is not found at trial to have been
sf age or older at the time of the conm-
offense, conduct a hearing to deter-
secification of the aggravating cir-
3 prior conviction fisted in divigion
an 2929.04 of the Revised Code is

a reasonable doubt, After eonduct-
r, the panel or judge shall proceed as

ggravatmg circumstance is proven
mable deubt or if the defendant at
cted of any other specification of an
-curostance, the panel or judge shall
& according to division {E) of section
Revised Code;

gravating circumstance is not proven
mable doubt and the defendant at
victed of any other specification of
1 circumstance, the panel or judge
entence of life imprisonrment with.

ty after serving twenty years of im- -

the offender.

atencing hearing, the panel of judges,
twas tried by a panel of three judges,
ze, if the defendant was tried by ury,
guired pursuant to division {A)(2) of
st determine if the specification of the
freumstance of a prior conviction
on {A){5 of section 2929.04 of the
s proven beyond a reasonable doubt.
"judges or the trial judge determines
fication of the aggravating circum-
or conviction listed in division {A}{5)
9.04 of the Revised Code is proven
mable doubt or if they do not deter-
+ specification is proven beyond a
bt but the defendant at trial was con-
seification of any other aggravating
isted in division {A) of section 2820.04
Code, the panel of judges or the trial
jury shali impose serxtence on the of-
1t to division (D) of section 2829.03
328.04 of the Revised Code. If the
i or the trial judge does not determine
tication of the apgravating circum-
or conviction listed in division [A}5)
8.04 of the Revised Code iz proven
onable doubt and the defendant at
onvicted of any other specification of
[ cireumstance Msted in division {A} of
4 of the Revised Code, the panel of
cia! judge shall terminate the sentene-
4 impose a sentence of life imprison-
role eligibility after serving twenty
jonment on the offender.

v & 1 Eff 10-19-81,

1.02.3] § 2929. 0623 (Defen-

» matter of age.]
erged with aggravated mirder and

one or mnore specifications of an aggravating cir-
cumstance may, at trial, raise the matter of his age
al the time of the alleped commission of the offense
and may present svidence at trial that he was not
eighteen vears of age or older at the time of the
alleged commission of the offense. The burdens of
raising the matter of age, and of going forward with
the evidence relating to the matter of age, are upon
the defendant. After a defendant has raised the mat-
ter of age at trial, the prosecution shall have the
burden of proving, by proof beyond a reasonable
doubt, that the defendant was sighteen years of age
or older at the tme of the alleged commission of the
offense.
HISTORY: 139 v § 1, Eff 101881,

[§ 2929.02.4] § 2929.024 riavest-

gation services and experts for indigent.}

If the court determines that the defendant is in-
digent and that investigation services, experts, or
other services are reasonably necessary for the prop-
er representation of a defendant charged with ag-
gravated murder ut trial or at the sentencing hear-
ing, the court shall authorize the defendant’s counsel
to obtain the necessary services for the defendant,
and shall order that payment of the fees and ex-
penses for the necessary services be made in the same
manner that payment for appointed counsel is made
pursuant to Chapter 120, of the Revised Code. If the
court determines that the necessary serviess had to
he obtained prior to court authorization for pay-
ment of the fees and expenses for the necessary ser-
vices, the court may, after the services have been ob.
tained, authorize the defendant’s counsel to obtain
the necessary services and order that payimeot of the
fees and expenses for the necessary services be made
as provided in this saction,

HISTORY: 138 v 5 1. £8 I4-19-81.

§ 292%.03 Impaosing sentence for a z:apxta]
offense,

{A} ¥ the indictment or count in the Indictment
charging aggravated murder does not contain one or
more specifications. of sggravating circurnstances
lsted o divigion {(A) of section 2998.04 of the Re-
vised Code, then, following a verdict of guilty of the
charge of aggravated murder, the trial court shall
impose a sentence of life imprisonment with parole
eligibility after serying twenty yeais of irmprison-
ment on the offeridst.

{B) If the indictment or count in the mdxctmeat
charging aggravated murder ¢ontains one or more
specifications of aggravating circumstances listed in
division {A} of section 2929.04 of the Revised Code,
the verdict shall separately state whether the ac-
cused is found guilty or not guilty of the principal
charge and, i guilty of the principal charge,
whether the offender was eighteen vears of age or
older at the time of the commission of the offense, if
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the matter of age was raised by the offender pur-
suant to section 2829.023 [2628.02.3] of the Revised
Code, and whether the offender is guilty or not guil-
tv of each specification s The jury shall be imstructed
on fts duties in this regard, which shall includs an
instruction that a specification shall be proved
beyond a reasonable doubt in order to support a
guilty verdict on the specification, but such instrue.
tion shall not mention the penalty which may be the
consequence of a guilty or oot guilty verdict on any
charge or specification.

(C)(1} If the indictment or sount in the indict-
ment charging aggravated murder contains one or
more specifications of aggravating circumstances
listed in division (A} of section 2923.0¢ of the Re-
vised Code, then. following a verdict of guilty of the
charge but not guilty of each of the specifications,
and regardless of whether the pffender raised the
matter of age pursuant to section 9929.023 [2029 -
02.3] of the Revised Code, the trial court shall im-
pose. a sentence of life imprisonment With parole
eligibility after serving twenty years of imprison-
ment on the offender.

(2} IFf the mndictment or count in the indictment
contains one or more specifications of aggravating
circumstances [isted in divisien {A} of section
2929.04 of the Revised Code, and if the offender is
found guilty of both the charge and one or more of
the specifications, the penalty to be imposed on the
offender shall be death, life imprisonment with
parole eligibility after serving twenty full years of
imprisonment. or §fe imprisonment with parole <li-
gibdlity after serving thirty full vears of imprison-
ment, shall he determined pursnant to divisions (D)
and (E} of this section, and shall be determined by
ene of the following:

{a} By the panel of three judges that tried the of-
fender upon his waiver of the right to trial by jury;

(b} By -the trial jury and the trial judge, if the of-
fender was trisd by jury.

{IN{]}) Death may not be imposed as a penalty for
aggravated murder if the offender raised the matter
of age at trial pursuant to section 2928.023
[2829.02.3] of the Revised Code and wds not found
at trial to have been eighteen vears of age or older at
the time of the commission of the offense. When

.death may be imposed as a penaity for aggravated

murder, the court shall proceed under this division.
When death smay be imposed ag a penalty, the court,
upon the request of the defendant, shall require a
pre-sentence investigation to be made and, upon the
request of the defendant, shall require a mental ex-
arnination to be made, and shall require reports of
the investigation and of any mental examination
submitted to the court, pursuant to section 2047.06
of the Revised Code. No statement made or infor-
mation provided by a defendant in a mental exam-
ination or proceeding conducted pursuant to this
division shall be disclosed to any person, except as
provided in this division, or be used in evidence

A-32

against the defendant on the issue of guilt In any e

trisl. A pre-sentence investigation oy mental exafy|

ination shall not be made except upon request of thy
defendant, Copies of any reports prepared unde

this division shell be Furnished to the court, to thip

trial jury if the offender was tried by a fury, to th
prosecutor, and to the offender or his counsel for us
under this division. The court, and the trial foryi
the offender was tried by a jury, shall consider sy
report prepared pursuant to this division and |
niished to it and any evidence raised at trial that

relevant to the aggravating circumstances the ¢

Fender was found guilty of committing or to any fad’

kors in mitigation of the imposition of the sentencey
deatl, shall hear testimony and other evidence th
is relevant {o the nature and circumstances of the g
gravating circumstances the offender was foun
guilty of committing, the mitigating factors set fort
in division (B} of section 2020.04 of the Rev
Code, and any other factors in mitigation of the i
position of the sentence of death, and shall hear ¢
staternent, if any, of the offender, and the arg
ments, if any, of counsel for the defense and pre

ecution, that are relevant to the penalty that shol s

be imposed on the-offender, The defendant shal
giver: great latitade in the presentation of evide
of the mitipating factors set forth in division (B

section 2928.04 of the Revised Code and of an

other factors in mitigation of the imposition: of th
sentence of death. If the offender chooses to ma
staternent, he is subject to cross-examination onl
he consents to make the statement under oath ora
firmation. 3
The defendant shall have the burden of going
ward with the evidence of any factors in mitiga
of the imposition of the sentence of death. The p
scution shall have the burden of proving, by pr
beyond & reasonable doubt, that the aggravatin
cireurnstances the defendant was found guilty
committing are sufficient {6 outweigh the factor
mitigation of the imposition of the sentence
death. -

(2) Upon congideration of the relevant evident
raised at trial, the testimony, other evidence, sta
ment of the offender, arguments of counsel, aid
appifceble, the reports submitted pursuant to di
sion (D01} of this section, the trial jury, if the
fender was tried by a jury, shall determine whethe
the aggravating circumnstances the offender
found guilty of committing are sufficient to 0
weigh the mitigating factors present in the casé:
the triz] jury unanimously finds, by proof bey
reasonable doubt, that the aggravating cireufh:
stances the offender was found guilty of ecmfﬂ?ﬁ‘-’}g
outweigh the mitigating factors, the trial jury 3}33
recommend to the court that the sentence of Ge8

be imposed on the offender, Absent such a finfﬁi_lge’, ;

the jury shall recommend that the offende
sentenced to life imprisonment with parole el
ity after serving twenty full years of imprison

et
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§ 2929.02

- 5 life imprisopment with paroie oligibility after
r.-,j'ﬂg thirty full years of imprisonment,
?E'ﬁ;e trial jury recommends that the offender be
<red to life imprisonment with parole eligibili-
5 Jfterserving twenty full years of imprisonment or
1o irmprisonment with parale eligibility after
S thirty full years of imprisonruent, the eourt
AL impose the sentence recommended by the jury
-~ the offender. 1f the trial jury recommends that
. sentence of death be imposed upon the offender,
1 ourt shall proceed to impose sentence pursuant
ston {DH(3) of this section.
1_t}pon consideration of the relevani gvidence
Y at trial, the testimony, other evidence, state-
it of the offender, arguments of eounsel, and, if
icable, the reports submitted to the court pur-
o division (D)1} of this section, if, after
sreiving pursuant to division {D)(E) of this section
4 hrial jury's recommendation that the senitence of
ath be imposed, the court finds, by proof beyond
saconahle doubt, or if the panel of three judges
dlinously finds, that the aggravating circum-
aces the offender was found guilty of commoitting
igh the mitigating factors, it shall impose
ve of death on the offender, Absent such a
ding by the sourt or panel, the pourt or the panel
impose one of the following sentences on the

j Life imprisonment with parole eligibility aft
ing twenty full years of imprisonment; :
(b} Life imprisonment with parole eligibility after
ng thirty full years of fmprisonment. -
£ If the offender raised the matter of age at trial
fsiant to section £829.023 [2920.02.3] of the
evised Code, was convicted of aggravated murder
d fme or more specifications of an aggravating cir-

commission of the offense, the court or the panel of

three judges shall not impose a sentence of death on

ae offender, Instead, the court or panel shall im-

pose one of the following sentences on the offender:
(1) Life imprisonment with parcle eligibility after

erving twenty full years of fmprisonment;

2) ‘Life imprisonment with paroje eligibiiity after

ving thirty {ull vears of imprisonment.

F).The court or the panel of three judges, when it

niposes sentence of death, shall state in a separate -

ion its specifie findings as to the evistence of any
the mitigating factors set forth in divison (B} of
ion 2920.04 of the Revised Code, the existence of
y other mitigating factors, the aggravating cir-
stances the offender was found guilty of com-
ting, and the reasons why the aggravating cir-
imstances the offender was found guilty of com-
itting were sufficient to outweigh the mitigating
18, The court or panel, when it imposes life im-
Honment under division (D} of this section, shall
Ue in a separate opinion Is specific findings of
ich of the mitigating factors set forth in divisien

{B} of section 2929.04 of the Revised Code it found
to exist, what other mitigating factors it found te ex-
ist, what aggravating circumstances the offender
was found guilty of commitiing, and why it could
not find that these aggravating circumstances were
sufficient to outweigh the mitigating factors. The
court or panel shall file the opinion required to be
prepared by this division with the clek of the ap-
propriate court of appeals and with the clerk of the
suprame court within fifteen days after the court or
panel imposes sentence. The judgment in a case in
‘which a sentencing hearing is held pursuant to this
section is not final until the opinion is filed.

{G) Whenever the court or a panel of three judges
imposes sentence of death, the clerk of the court in
which the judgment Is rendered shall deliver the en-
ire record in the case to the appeliate court.

HISTORY: 134 + H 511 {EHf 1-1-74) 138 + 5 1, Eff 18-10-8).

Comamitice Corment o B 511

This section specifles the procedure to be Tdlowed in
determining whether the senterce for aggravaled
murder is i be ife imprisonment or death,

The death penaity is preciuded unless the indictmant
containg a specification of one or more of the ag-
gravating sircumstances iisled i secton 292804 Inthe
abeence of such specificalions, e imprisenment must
be imposed. If theindiciment specifies an aggravaiing
circumgtance, i must be proved Deyond a ressonable
doubst, ang the jury must returm separate verdicls on the
charge and specification, If the vesdicl i gulity of the
charge but nof gquilty of the specification, the penally is
jifa imprisonment,

If the verdict is guilty of both the charge and the
specification, the jury is discharged and the [dalbegins a
second phase designed 1o delarming the presence or
absence of one of more mitigaling cireumslances. if one
of the three mitigating Tactars lisled in section 292004 is
gotablished Dy 4 preponderance of the svidence, the
penalty is iife”imprisopment. [f none of such factors &
esizhlishad, the penalty Is death. The procedure (s assens
tially the game in the tirst phase of an aggravated murder
{rial whether thi casa is tried by & jury or by athree-judge
pane! on g waiver ¢f a jury, The burden of prool still rests
on the stale, the seme rules of evidence apply, the
spacification must be proved beyond a reasonabie doubt,
ard the panel's verdict must be unanimous.

With respect 1o ihe mifigation phase of the tiial, the
procadure is somawhat different depending on whether
the case is tried Dy a Jury or & thres-udge panel. A jury
tries only the chags and specification, and the judge ina
jury trial determines mitigation. i @ jury is walved, the
same three-judge panal fries not only the charge and
specification, it also detérmines e -presence - of
absenge: of mitigation. Also, the stafute expressy pro-
vides that the panel's finding thal no mitigating cir-
cumstance is established must be unapimous, or the
death penalty is preciuded. In other respecis, the pro-
cedure for determining ratigation is similar whether the
trial judge or a three-judge panel tries the issue. Mitiga-
tion must be ssiablished by a pfeponderance of the

avidence, and the rules of evidence also apply nthis
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