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DWAYNE STOUTAMIRE,
Petitioner-Appellant,
ve. ... )y  ORDER

DONALD MORGAN, Warden,

.. Respondent-Appellee.
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Before: BOGGS, SUHRHEINRICH, and STRANCH, Circuit Judges.

Dwayfle Stoutamiré, an Ohio prisoner proéeeding pro se, moves the court to reconsider
its order, filed on September 5, 2018, denying his motion to recall the mandate that issued
following this court’s October 10, 2013, decision afﬁrmiﬁg the district court’s judgment denying
his 28 U.S.C. § 2254 habeas petition and motion for reconsideration. |

Upon careful consideraﬁon, this panel concludes that the court did not misapprehend or
overlook any point of law or fact when it issued its prior order denying Stouta'mire’s.mo-tri(‘)n.to
recall the mandate. See Fed. R. App. P. 40(a). The motion for reconsideration is DENIED.

t

ENTERED BY ORDER OF THE COURT

Deborah S. Hunt, Clerk
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Dwayne Stoutamire, an Ohio prisoner proceeding pro se, moves this court to recall the
mandate issued as a result of its October 13, 2013, order affirming the district court’s judgment
denying his petition for a writ of habeas corpus, filed pursuant to 28 U.S.C. § 2254, and the
district court’s order denying his motion for reconsideration.

A jury convicted Stoutamire of felonious assault with a firearm specification, abduction

with a firearm specification, aggravated robbery with a firearm specification, and two counts of

having weapons under disability. The charges arose from two separate incidents: (1) a shooting

that occurred on January 9, 2007; and (2) a domestic dispute that occurred on February 19, 2007,
during which Stoutamire abducted and assaulted his girlfriend, Jessica Gordon. The trial court
sentenced Stoutamire to an aggregate sentence of thirty-four years of imprisonment. The state
courts affirmed Stoutamire’s convictions and sentence on direct appeal and denied his requests
for post-conviction relief.

Stoutamire then filed a federal habeas petition, raising nine grounds for relief. In ground
four, Stoutamire argued that the trial court erred by denying his motion to sever his trial for the
charges arising from the January 9, 2007, shooting and robbery from his trial for the charges

arising from the February 19, 2007, abduction and assault. - The magistrate judge found that
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several of Stoutamire’s claims were procedurally defaulted and that Stoutamire failed to show
cause and prejudice or actual innocence to overcome the procedural default. He discussed the
merits of Stoutamire’s remaining claims but ultimately concluded that Stoutamire was not
entitled to relief. Over Stoutamire’s objections, the district court adopted the magistrate judge’s
report and recommendation, denied habeas relief, and declined to issue a certificate of
appealability (“COA”). Stoutamire filed a motion for reconsideration, which the district court
denied. This court granted Stoutamire a COA on ground four but denied his request for a COA
on the remaining grounds for relief. Stoutamire v. Morgan, Nos. 12-3099/3225 (6th Cir. Nov.
29, 2012) (order). Ultimately, this court found that the district court did not err in denying
habeas relief on ground four. Stoutamire v. Morgan, Nos. 12-3099/3225, slip op. at 4 (6th Cir.
Oct. 10, 2013) (order).

In his motion to recall the mandate, Stoutamire argues that he is actually innocent, and he
contends that this court erred in affirming the district court’s denial of habeas relief on ground
four and in denying his application for a COA on his remaining grounds for relief.

This court has the “inherent power” to recall a mandate, Calderon v. Thompson, 523 U.S.
538, 549 (1998), but “such power should only be exercised in extraordinary circumstances
because of the profound interests in repose attached to a court of appeals mandate.” United
States v. Saikaly, 424 F.3d 514, 517 (6th Cir. 2005). Furthermore, because this is a habeas case
and because Stoutamire’s claims challenge “the merits of the underlying decision,” his motion to
recall the mandate must “be regarded as a second or successive application for purposés of
§ 2244(b).” Calderon, 523 U.S at 553. Thus, the motion to recall the mandate “must satisfy the
requirements for the filing of a second or successive petition as outlined in § 2244(b).”
Workman v. Bell, 227 F.3d 331, 334 (6th Cir. 2000) (citing Calderon, 523 U.S. at 553).

Under § 2244(b), any claim that was raised in a prior § 2254 petition “shall be
dismissed.” 28 U.S.C. § 2244(b)(1). A new ground for relief will be authorized only if the
petition “makes a prima facie showing” that it contains a claim premised on: (1) “a new rule of

constitutional law, made retroactive to cases on collateral review by the Supreme Court, that was
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previously unavailable”; or (2) newly discovered facts, which “if proven and viewed in light of
the evidence as a whole, would be sufficient to establish by clear and convincing evidence that,
but for constitutional error, no reasonable factfinder would have found the applicant guilty of the
underlying offense.” 28 U.S.C. § 2244(b)(2)(A)-(B), (b)(3)(C).

To the extent that Stoutamire seeks to relitigate ground four of his prior habeas petition
and the other non-certified habeas claims that he raised in that petition, his claims are subject to
dismissal under § 2244(b)(1)7 To the extent that Stoutamire argues that he is actually innocent,
he has not presented any newly discovered facts to support that claim. See 28 U.S.C.
§ 2244(b)(2)(B). Instead, he merely points out alleged weaknesses in the evidence that the State
presented at trial. Stoutamire did submit a written statement from an individual named Ronald
Jones, but the allegations contained therein are insufficient to show that Stoutamire is actually
innocent. This court found as much when it denied Stoutamire’s prior motion for authorization
to file a second or successive § 2254 petition, which relied on the same written statement. See In
re Stoutamire, No. 15-4025, slip op. at 4 (6th Cir. May 6, 2016) (order).

Accordingly, this court DENIES Stoutamire’s motion to recall the mandate.

ENTERED BY ORDER OF THE COURT

oA it

Deborah S. Hunt, Clerk

(3 of 4)



[P - -

RECEIVED
/

To The. Cleck o couct MAR 2 6 2013 MY A\ \SQ? \S

OFFICE OF THE CLERK
SUPREME CCURT. U.S.

T_ Q_L\*Q@mg\-mé 4o Sl b Motion Sor  ertonsSion ok

e to Sie o ey of coctiocact  and s oo,

Reliped ¥o Sie W\x\\) Motion on e beticf et T WAS
mﬁom(\ﬁ‘gg To_ Sile, ms LxtenSion ASoc .%Q, MNondatae

NHS  1SSVLd n me\\gmg N\g Mot 1on DN*'\sz\b -
Bar f s Kice looks of e ocedace T oMached o

(‘(\\3 Norron ‘?ov R e T R T og +amo.  \Y s %\‘hm =\3\’\Q,

S p\\\s\n\\\m) Cro_ Co condidacay o Defoce, e SiaPh  cweamt

Whe e Mo St Ciccmy deaied N\:J Mo\ on  Sof  C0,C.om "

5100e oY Lor  Scota N é%mg\ Yo ool Mo Movdore BeSoce
Mo i _caecondt . |

T Seal_fo S0 now My MNofion  WaS wet £l 0. bewconsa

T A0 aNLCcw e Raen¥ .
A0S o0,

T S crecondt dawiend My MNonow o (aSommidocoYion

Scot Mo ddanel of mg Mo tion Yo cecol e Moodote

TN DQ;.C.Q,M\'ML‘- ’P\‘é N LoD (‘Q\M\\\)ML dovIaMica., .

C\'\r\s\’og\m,f Lofhob® o cebe No o 12 = 3099 | 2025 ) —T0e

TN, Yo S mg ey of Cn.m‘r\oco(v-\ ¥ocys ;\—o Tio

g éo.\f) A ec s decision purSeanY Yo Sopcomg coned

Bole_ V3 . 3 ' m(x\kms) e +ime_ Yo CATY My Wt _on
V\

MNesen_ 1'10\C\a T Sa.nt m\\j MNotion_%of o, LYo siS1on

of e, Yo ¥ns_couct om ihe_20™ f Qo,\omm‘ﬂ:) —201%

ba_on Do locexion  of Sweura, (\\D(‘\\ou 0o\ ooR P\‘-‘\Qa)

‘\)-CSOU&* Yo ‘\‘\)‘OX‘Q\'_\'\Q, copved fBuls. 99 .92 . : -

00 ew_duclinesd Yo e Ny N\o‘\'\omv’\mémr-'\?\’\m _

o LS ek T W ‘Q.SJ.B_.\’_‘m&9&%——-594&(\_\\)5_9.«_1__!))1&5_8_0;&5___—

18 of A?\\Qo L AR PN Leom *'\“Q." Mnmﬁ_gﬂ'_b_th‘q,_ﬁﬁ(\Q\'\mé_}&ﬁ&? )




By s ofico s \x}cm\S

TS0 goung o £ he, Sixdh

b

Car ek s ofdg,c  dm ARG My Mokion Feo  voconsSidecnY onls

AN s office Nes Yo'do 1 \oolk sY - dhe. Sidth  ciccud s

_._@_mc_qg*(_gm%m&_&bm& s. LoRoSe. . 12 ~309% | 3223

Amd ¥ el Soa. ek My moXion $oo  rocomStdocaYion  Wad

__demed on DS 33 " ’),ra\%- of \pok ok 4he ovdoe -‘ﬁ\%c.h

o m& {‘(\Q’?\‘bn S:uwc' LAY auS o Q§.+\mo,

Do T QN Mok s office  condidac mgmambm%r’

LavaumSion of dvwoae Yo by )\'\f(\o,,\:;j Sued . L

Towe 00 ond_ £ e500.S W\H\:\) _subaiaed

; Al el E
»“ - e e T .
ﬁ\ﬁ(\:xjmcp H ooteamixa,
. ‘ 1. £ .. TN R Lo E B H B
RTINS HY




Qbk\ﬂ\\ﬁ \'\' #

/

Mol ok tole ﬁ*cx*vq,\mq,&” L

‘f\mp oniYed S¥okald  coucd o%
P\PP%W\S foc  the SWL AN e coty dansion ...



Nolbor Role

T come before Mis covek w W oframet Yo ofilize

Hd  cour¥s  prisown o\ oor Role pm%o.m"f Yo “he, Supreme

coucY fule 2Q.72 -

< oW o Pfo Sa. WMo, T LS 13 RCar el oatud of Moo, c.S-
p.

1 Stode Mok T dlocad Mis motion s fhe prizom

*

P ge\d | mferu thu WO doy

mq\\\o ok  OR go_.\c‘(‘ VAT Y 19

o whoton er Lk Fas 5108 o Fme .
daod W Ko< ‘(c W By
c T 3*0”3(0, yn el e PQ-‘N@\'\'E) of P yocy ek oW
20 |
| S C,ovTQ,Q-»A\' . So T %k the covf ¥ to Comdider
2 '\"(‘\)‘b UR© - .

VD
' 0\ s\\% N
\ 3 mb*‘\@i\s J(‘ \\.)

12

Dwal e SYoutamice,

&Q‘\A\m\o\* " P\)



