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COLLOTON, Circuit Judge.

Michael Johnson pleaded guilty in 2016 to possession with intent to distribute
cocaine base. Police arrested Johnson after a traffic stop and found him in possession
of two baggies that contained rocks of crack cocaine. A search of Johnson’s pocket

discovered 22.9 grams of cocaine base and $895 in cash.
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At sentencing, the district court' calculated an advisory guideline range of 57
to 71 months’ imprisonment, but concluded that several factors justified an upward
variance from the advisory range and imposed a sentence of 204 months. In
announcing the sentence, the district court explained that the advisory guidelines
were “way insufficient in this case,” because “[t]hey’re not even close to addressing
[Johnson’s] criminal history, the nature of this crime, the need to protect the public,”

and “[t]he need for deterrence.”

Johnson appeals first on procedural grounds. He argues that the district court
committed procedural error by sentencing him according to a supposedly inflexible
“stair-step” rule, under which “you don’t get less time the more crimes you commit.”
Johnson perceives a “categorical rule” in which a federal sentence must always be
longer than a previous term of incarceration, and complains that the district court
focused on this rule to the exclusion of other factors under 18 U.S.C. § 3553(a).

The court’s full comment was this: “You know, my position is you don’t get
less time the more crimes you commit for deterrence to take effect.” The need for a
sentence to afford adequate deterrence is a proper consideration under
§ 3553(a)(2)(B), and the district court’s attention to the need for specific deterrence
in this case was neither impermissible nor inflexible. See United States v. Stone, 873
F.3d 648, 649 (8th Cir. 2017) (per curiam). Johnson’s contention that the district
court ignored the other § 3553(a) factors is not supported by the record. The court
discussed the guideline calculation, the serious nature of Johnson’s offense,
Johnson’s criminal history and characteristics, the need to protect the public, and the
need to accomplish specific deterrence, ultimately concluding that an upward
variance to 204 months was appropriate. Johnson’s real complaint seems to be that

the court evaluated one or more factors differently than Johnson would have liked on

'The Honorable Greg Kays, Chief Judge, United States District Court for the
Western District of Missouri.

-
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the facts of this case. We see no procedural error in the court’s consideration of the
§ 3553(a) factors.

Johnson also contends that his sentence is substantively unreasonable. He
asserts that a 204-month sentence is excessive in light of his advisory guideline range
of 57 to 71 months. He complains that the district court placed undue weight on his
criminal history, particularly a 1977 second-degree murder conviction that did not
receive criminal history points under the guidelines. Johnson further contends that
the district court failed to give enough weight to the non-violent nature of his offense
and the relatively small amount of cocaine in his possession. We review the
substantive reasonableness of a sentence under a deferential abuse-of-discretion
standard. Gallv. United States, 552 U.S. 38,51 (2007). We may consider the extent
of any deviation from the guideline range, id. at 47, but Gall forbids requiring
proportional justifications for variances from the range, and even extraordinary
variances do not require extraordinary circumstances. United States v. McGhee, 512
F.3d 1050, 1052 (8th Cir. 2008) (per curiam).

We conclude that the district court did not abuse its discretion. The district
court has “wide latitude” to weigh the § 3553(a) factors in each case and to assign
some factors greater weight than others. United States v. Bridges, 569 F.3d 374,379
(8th Cir. 2009). For example, while Johnson views his offense of conviction as a
non-violent crime involving a small amount of cocaine, the court permissibly
considered it a “serious crime” because “[c]rack cocaine is a plague on the

community.”

The district court did focus on Johnson’s second-degree murder conviction,
calling it “the elephant in the room,” and remarking that “this is the lowest guideline
range [’ve seen on anybody with a murder conviction.” But that was not the only
consideration that supported the sentence imposed. The court also cited the serious

nature of the underlying offense, Johnson’s 107 conduct violations while in prison,

3.
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Johnson’s many violations of release conditions during periods of correctional
supervision, prior convictions for offenses similar to the instant drug trafficking
offense, a prior domestic assault conviction, the need to protect the public, and the

need to accomplish specific deterrence.

Johnson’s criminal history was an appropriate factor to consider, see
§ 3553(a)(1), and the district court may consider prior convictions that received no
criminal history points. United States v. Abrica-Sanchez, 808 F.3d 330,335 (8th Cir.
2015). The murder conviction was old but very serious, and the court was permitted
to disagree with the advisory guidelines when they gave zero weight to this serious
aspect of Johnson’s criminal history. It was also reasonable for the court to view
Johnson’s complete history as “a big problem.” Johnson was convicted of murder in
1977 and eventually discharged from parole in October 1995, but he was promptly
convicted of conspiracy to distribute cocaine base in November 1995. That offense
was followed by a domestic assault in 2008, drug possession in 2009, parole
violations in 2011 and 2013 for drug trafficking and possession of drug
paraphernalia, respectively, another drug paraphernalia conviction in 2014, and the

instant drug trafficking offense also in 2014.

Viewing the record as a whole, the district court faced a defendant who had
committed a serious drug offense after a lengthy and sustained criminal history that
included a murder, a pattern of drug-related offenses, and a history of incorrigibility
while on supervision. Giving “due deference to the district court’s decision that the
§ 3553(a) factors, on a whole, justify the extent of the variance,” Gall, 552 U.S. at 51,
we conclude that there was no abuse of discretion in imposing a term of 204 months’

imprisonment.

Johnson insists that United States v. Martinez, 821 F.3d 984 (8th Cir. 2016),
dictates reversal, but the circumstances in that case are distinguishable. In one of this

court’s more aggressive applications of abuse-of-discretion review, a divided panel

-
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held that a variance from an advisory range of 121-151 months to 262 months for a
drug trafficking defendant was not permissible. In support of a variance, the
sentencing court had cited the defendant’s prior convictions for unlawful discharge
of a firearm and escape while under arrest on a felony charge, and photos and videos
showing his ties to gangs. This court reasoned that the guidelines already accounted
for the prior convictions, and that the evidence of gang ties did not show any violent
behavior, so the district court “gave undue weight to Martinez’s violent past to justify
its extreme deviation from the guideline range.” Id. at 990. Here, of course,
Johnson’s violent past involved murder, not discharge of a firearm and escape, and
the guidelines assessed no points for the murder conviction. The district court cited
several other factors not present in Martinez that supported an upward variance.
Martinez thus does not preclude the district court’s exercise of judgment in the

different circumstances presented here.

The judgment of the district court is affirmed.

GRASZ, Circuit Judge, concurring.

I concur in the opinion of the court as I conclude it is dictated by precedent.
I write separately to express doubt about the soundness of its underpinnings. The
facts of the present case make this discussion more than academic, and thus my

reason for addressing the matter at this time.

After a traffic stop, Michael Johnson was found in possession of less than one
thousand dollars’ worth of cocaine — a serious offense to be sure, and treated as such
under the Sentencing Guidelines. After he pled guilty, the Probation Office’s
presentence investigation report did not identify any justification for varying outside
the sentence recommended by the Guidelines of 5771 months of imprisonment, nor
did the Government seek an above-Guidelines sentence. Yet the district court

sentenced Johnson to 204 months (17 years) of imprisonment, nearly three times the
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Appellate Case: 17-2572 Page: 5 Date Filed: 02/22/2019 Entry ID: 4758904



maximum sentence recommended by the Guidelines — and effectively a life sentence
for Johnson, then age 61. Perhaps reflecting these facts, the Government’s brief on

appeal presents less than a whole-hearted defense of the sentence.

While I believe the sentence here was excessive, I cannot conclude it is
reversible error under the standard of review mandated by Supreme Court precedent.
This precedent makes the substantive reasonableness of a sentence nearly
unassailable on appeal and renders the role of this court in that regard somewhat akin
to a rubber stamp in all but the rarest cases. See United States v. Feemster, 572 F.3d
455, 468 (8th Cir. 2009) (en banc) (Colloton, J., concurring) (“There must be at least
a ‘shocks the conscience’ sort of constraint on district judges.”); see also, e.g., United
States v. Kane, 639 F.3d 1121 (8th Cir. 2011) (finding one of those rare cases).

For the benefit of anyone wondering how we got here (and not for those, such
as the court, who know the tale all too well), the story begins with the Sentencing
Reform Act of 1984. In passing this law, “Congress’ basic goal . . . was to move the
sentencing system in the direction of increased uniformity.” United States v. Booker,
543 U.S. 220, 253 (2005). To achieve this goal, Congress required sentencing courts
to impose sentences in accordance with the Guidelines, subject to the possibility of
departures in a limited set of circumstances. See 18 U.S.C. § 3553(b)(1); Booker, 543
U.S. at 233-34. It also required de novo review by appellate courts of “the district
court’s application of the [G]uidelines to the facts” for sentences outside the
Guidelines. 18 U.S.C. § 3742(e).

In Booker, the Supreme Court held that fact finding by sentencing courts that
would increase an individual’s sentence under the mandatory Guidelines violated the
Sixth Amendment right to a jury trial. 543 U.S. at 226—44 (opinion for the Court by
Stevens, J.). But rather than requiring facts that would increase an individual’s
sentence be proved at trial, a different majority in Booker opted to cure the

constitutional infirmity by rendering the Guidelines optional for sentencing courts
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and by excising the statutory requirement of de novo review for non-Guidelines

sentences.” Id. at 244—68 (opinion for the Court by Breyer, J.).

Shortly thereafter, in Gallv. United States, the Supreme Court took up the issue
of appellate review of sentences in a post-Booker world. As Justice Alito noted in his
dissent, Booker could be read so “that sentencing judges must still give the
Guidelines’ policy decisions some significant weight and that the courts of appeals
must still police compliance” (what he called the “better reading” of Booker) or it
could be read “to mean that district judges, after giving the Guidelines a polite nod,
may then proceed essentially as if the Sentencing Reform Act had never been
enacted.” Gall v. United States, 552 U.S. 38, 62 (2007) (Alito, J., dissenting). The
Supreme Court in Gall adopted the latter approach, rejecting this court’s requirement
that departures from the Guidelines should have a proportional justification. See id.
at 40—-60. In a companion case, the Supreme Court also held that appellate courts
could not reverse sentences that departed from the Guidelines based on sentencing
courts’ policy disagreements with the Guidelines. See Kimbrough v. United States,
552 U.S. 85, 101-05 (2007).

So, what is left for appellate courts to review in terms of substantive
reasonableness in sentencing when they cannot meaningfully police compliance with
the Guidelines? Of course, sentences must still comply with the sentencing factors
in 18 U.S.C. § 3553(a), but these “sentencing factors . . . are so broad that they

’It is worth noting that the only factual dispute here — whether the cash found
on Johnson’s person constituted drug proceeds — was decided in his favor. Thus,
there can be no Sixth Amendment violation here. Yet we are still required to use
Booker’sremedy of treating the Guidelines as merely advisory, even though Congress
made them mandatory. This case bears out the truth of Justice Thomas’s assessment
that “the remedial majority in Booker was mistaken to craft a remedy far broader than
necessary to correct constitutional error.” Kimbrough v. United States, 552 U.S. 85,
114 (2007) (Thomas, J., dissenting).

-
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impose few real restraints on sentencing judges.” Gall, 552 U.S. at 63 (Alito, J.,
dissenting). Thus, appellate review of substantive reasonableness is usually an

exercise in futility.

There is no doubt that maximizing sentencing court discretion has its benefits.
See, e.g., Kimbrough,552 U.S. at 101-05 (allowing sentencing courts to depart based
on a disagreement with the Guidelines’ unjustified disparity in treatment of powder
and crack cocaine). But the downside, in other contexts, is the resulting disparities
and inconsistencies in sentencing. In the Sentencing Reform Act, Congress sought
to reduce sentencing disparities by placing some limitations on the discretion of
sentencing courts by means of the mandatory Guidelines. However, “[i]t is
unrealistic to think [the goal of reducing sentencing disparities] can be achieved over
the long term if sentencing judges need only give lipservice to the Guidelines.” Gall,
552 U.S. at 63 (Alito, J., dissenting). In reality, the result of Gall and Kimbrough is
that “district judges have regained most of the unconstrained discretion that Congress
eliminated in 1984.” Feemster, 572 F.3d at 470 (Colloton, J., concurring).

In this case, the district court imposed a sentence nearly three times the
Guidelines range. The sentence appeared to be generally driven by Johnson’s
criminal history and specifically driven by the fact that Johnson had committed a
homicide 40 years prior, a fact the district court described at the sentencing hearing
as “the elephant in the room.” Because of the remoteness of this conviction, it
received no criminal history points under the Guidelines — although even if it had
counted, the Guidelines range would still be nowhere near the 204-month sentence
imposed. The court considered Johnson’s criminal history in the context of the need
for deterrence. See 18 U.S.C. § 3553(a)(2)(B). At the core of the district court’s
decision to dramatically deviate from the Guidelines appears to be a policy
disagreement with the Guidelines about the weight to afford prior convictions vis-a-
vis the facts surrounding the current crime of conviction. The Guidelines accounted

for Johnson’s criminal history, but not to the district court’s satisfaction. Despite the
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extreme deviation, I cannot say the district court gave improper weight to this factor

in light of the approach dictated by Gall and Kimbrough.’

The problem with this approach is that Johnson’s sentence depended largely
on the fortuity of having his case assigned to a judge who gave his criminal history
far more weight than given under the Guidelines. This is the type of sentencing
disparity Congress sought to reduce and avoid in the Sentencing Reform Act.
However, because Supreme Court precedent requires us to affirm this approach, I

concur dubitante.

*Under Kimbrough, it is not reversible error for the district court to follow its
own preferred sentencing policy based on policy considerations, including
disagreements with the Guidelines. See Kimbrough, 552 U.S. at 101-05; see also
Spears v. United States, 555 U.S. 261, 264 (2009). This raises the difficult but
pressing question of whether this circuit’s pre-Gall language describing abuse of
discretion (in the context of the substantive reasonableness of sentences) as including
“clear error of judgment” in weighing § 3553(a) factors is capable of being
harmonized with Kimbrough and Gall. If variance from the Guidelines based on a
policy disagreement about how to weigh the sentencing factors in § 3553(a) is not an
abuse of discretion, on what basis can we conclude that a sentencing court committed
a “clear error of judgment” in weighing these factors?

9.
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 17-2572
United States of America
Appellee
V.
Michael T. Johnson

Appellant

Appeal from U.S. District Court for the Western District of Missouri - Kansas City
(4:16-cr-00088-DGK-1)

ORDER
The petition for rehearing en banc is denied. The petition for rehearing by the panel is
also denied.

April 08, 2019

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans

App. B
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

UNITED STATES OF AMERICA § JUDGMENT IN A CRIMINAL CASE
§
V. §
§  Case Number: 4:16-cr-00088-DGK-1
MICHAEL T. JOHNSON §  USM Number: 08736-045
§ Robert Kuchar, AFPD
§ Defendant’s Attorney
The defendant:
| ‘ pleaded guilty to count 1 on 11/07/2016.
The defendant is adjudicated guilty of these offenses:
Title & Section / Nature of Offense Offense Ended Count
21 U.S.C. 88 841(a)(1), (b)(1)(C) and 851 / Possession With Intent to Distribute Cocaine Base 04/03/2014 1

The defendant is sentenced as provided in pages 2 through 5 of this judgment. The sentence is imposed pursuant to the
Sentencing Reform Act of 1984,

It is ordered that the defendant must notify the United States attorney for this district within 30 days of any change of name,
residence, or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If
ordered to pay restitution, the defendant must notify the court and United States attorney of material changes in economic
circumstances.

June 30, 2017

Date of Imposition of Judgment

/sl Greg Kays
Signature of Judge

GREG KAYS

CHIEF UNITED STATES DISTRICT JUDGE
Name and Title of Judge

June 30, 2017
Date

App. C
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AO 245B (Rev. TXN 10/12) Judgment in a Criminal Case Judgment -- Page 2 of 6

DEFENDANT: MICHAEL T. JOHNSON
CASE NUMBER: 4:16-cr-00088-DW-1

IMPRISONMENT

The defendant is hereby committed to the custody of the Federal Bureau of Prisons to be imprisoned for a total term of:
204 months as to count 1.

[ The court makes the following recommendations to the Federal Bureau of Prisons:

The defendant is remanded to the custody of the U.S. Marshal.
[] The defendant shall surrender to the U.S. Marshal for this district:

] at O am. O pm.  on
[] as notified by the U.S. Marshal.
[] The defendant shall surrender for service of sentence at the institution designated by the Federal Bureau of Prisons:

[]  before 2 p.m. on
[J as notified by the U.S. Marshal.
[ as notified by the Probation or Pretrial Services Office.

RETURN
I have executed this judgment as follows:
Defendant delivered on to
at , with a certified copy of this judgment.
U.S. MARSHAL

DEPUTY U.S. MARSHAL
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DEFENDANT: MICHAEL T. JOHNSON
CASE NUMBER: 4:16-cr-00088-DW-1

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of: six (6) years.

MANDATORY CONDITIONS

You must not commit another federal, state or local crime.
You must not unlawfully possess a controlled substance.

3. You must refrain from any unlawful use of a controlled substance. You must submit to one drug test within 15 days of

release from imprisonment and at least two periodic drug tests thereafter, as determined by the court.
[] The above drug testing condition is suspended, based on the court's determination that you

pose a low risk of future substance abuse. (check if applicable)
You must cooperate in the collection of DNA as directed by the probation officer. (check if applicable)

You must comply with the requirements of the Sex Offender Registration and Notification Act (42 U.S.C. § 16901, et seq.)
as directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in which you
reside, work, are a student, or were convicted of a qualifying offense. (check if applicable)

6. [ Youmust participate in an approved program for domestic violence. (check if applicable)

[ X

You must comply with the standard conditions that have been adopted by this court as well as with any other conditions on
the attached page.
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DEFENDANT: MICHAEL T. JOHNSON
CASE NUMBER: 4:16-cr-00088-DW-1

STANDARD CONDITIONS OF SUPERVISION

As part of your supervised release, you must comply with the following standard conditions of supervision. These conditions
are imposed because they establish the basic expectations for your behavior while on supervision and identify the minimum tools
needed by probation officers to keep informed, report to the court about, and bring about improvements in your conduct and condition.

1. You must report to the probation office in the federal judicial district where you are authorized to reside within 72 hours of your
release from imprisonment, unless the probation officer instructs you to report to a different probation office or within a different
time frame.

2. After initially reporting to the probation office, you will receive instructions from the court or the probation officer about how and
when you must report to the probation officer, and you must report to the probation officer as instructed.

3. You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission from
the court or the probation officer.

4. You must answer truthfully the questions asked by your probation officer.

5. You must live at a place approved by the probation officer. If you plan to change where you live or anything about your living
arrangements (such as the people you live with), you must notify the probation officer at least 10 days before the change. If
notifying the probation officer in advance is not possible due to unanticipated circumstances, you must notify the probation
officer within 72 hours of becoming aware of a change or expected change.

6. You must allow the probation officer to visit you at any time at your home or elsewhere, and you must permit the probation
officer to take any items prohibited by the conditions of your supervision that he or she observes in plain view.

7. You must work full time (at least 30 hours per week) at a lawful type of employment, unless the probation officer excuses you
from doing so. If you do not have full-time employment you must try to find full-time employment, unless the probation officer
excuses you from doing so. If you plan to change where you work or anything about your work (such as your position or your job
responsibilities), you must notify the probation officer at least 10 days before the change. If notifying the probation officer at least
10 days in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72 hours of
becoming aware of a change or expected change.

8. You must not communicate or interact with someone you know is engaged in criminal activity. If you know someone has been
convicted of a felony, you must not knowingly communicate or interact with that person without first getting the permission of
the probation officer.

9. Ifyou are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours.

10. You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything that
was designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or
tasers).

11. You must not act or make any agreement with a law enforcement agency to act as a confidential human source or informant
without first getting the permission of the court.

12. If the probation officer determines that you pose a risk to another person (including an organization), the probation officer may
require you to notify the person about the risk and you must comply with that instruction. The probation officer may contact the
person and confirm that you have notified the person about the risk.

13. You must follow the instructions of the probation officer related to the conditions of supervision.
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DEFENDANT: MICHAEL T. JOHNSON
CASE NUMBER: 4:16-cr-00088-DW-1

SPECIAL CONDITIONS OF SUPERVISION

1. Successfully participate in any substance abuse counseling program, which may include urinalysis, sweat patch, or
Breathalyzer testing, as approved by the Probation Office and pay any associated costs as directed by the Probation
Office.

2. The defendant shall submit his person and any property, house, residence, office, vehicle, papers, computer, other electronic
communication or data storage devices to a search, conducted by a U.S. Probation Officer at a reasonable time and in a
reasonable manner, based upon reasonable suspicion of contraband or evidence of a violation of a condition of release; failure
to submit to a search may be grounds for revocation; the defendant shall warn any other residents that the premises may be
subject to searches pursuant to this condition.

3. Satisfy any warrants/pending charges within the first 30 days of supervised release.

4. The defendant shall comply with the Western District of Missouri Offender Employment Guideline which may include
participation in training, counseling, and/or daily job searching as directed by the probation officer. If not in compliance with
the condition of supervision requiring full-time employment at a lawful occupation, the defendant may be required to perform
up to 20 hours of community service per week until employed, as approved or directed by the probation officer.

U.S. Probation Office Use Only

A U.S. probation officer has instructed me on the conditions specified by the court and has provided me with a
written copy of this judgment containing these conditions. I understand additional information regarding these
conditions is available at the www.uscourts.gov.

Defendant’s Signature Date
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DEFENDANT: MICHAEL T. JOHNSON
CASE NUMBER: 4:16-cr-00088-DW-1

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the Schedule of Payments.

Assessment JVTA Assesment* Fine Restitution

TOTALS $100.00 $.00 $.00

* Justice for Victims of Trafficking Act of 2015, Pub. L. No. 114-22
** Findings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Title 18 for offenses committed on or after
September 13, 1994, but before April 23, 1996.

SCHEDULE OF PAYMENTS

Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:

Lump sum payments of $100.00 due immediately. It is ordered that the Defendant shall pay to the United States a special
assessment of $100.00 which shall be due immediately. Said special assessment shall be paid to the Clerk, U.S. District
Court.

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal monetary
penalties is due during the period of imprisonment. All criminal monetary penalties, except those payments made through the Federal
Bureau of Prisons’ Inmate Financial Responsibility Program, are made to the clerk of the court.

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) fine
principal, (5) fine interest, (6) community restitution, (7) JVTA Assessment, (8) penalties, and (9) costs, including cost of prosecution
and court costs.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.
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