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peove dhe State achon L, a Sack ?

prove Pre ;meeéw‘mewi- exists Cviwav\*é\ bnww\eehvwe) ‘aStead of Law'(:\_g Yo poue
e ?mge&meﬂ' exists ‘9";’& backwards in Hme ﬂwog)t He purw’q/ oA medizal rccodk?

com?e‘\rcv\c\/ dererminations ' alsp QWI)/ o reHos?ecL-ve IMPEPI MENT +
dererminadions within AEDPACYCS) ang twe Mkl Cireuts *wo»‘oo.d' Fest o

BN v Llark, Hous placing e borden on the prosecstion whece Felrboner_can

- Is5 AEPPACVI(B) and ds dekerwmination ac%ua”y a re..i—.rasped"'ve - .
Com?e}mc)/ deecmination whece mental 'cv'ncomea{-em(c 15 +he :Pmpeo)r‘mem‘f.?

- Does ACDPA()(®)s we:ca\‘v:’ "ceeated loy State ackion albw Fhe pehﬁ‘onef

t pove a Bte vidlaton occured (strwctural ereot) 05 weiten under the law Fo.

. > Does Moran y. &odnaez, 57 F33 690 peecedent sovevm;vﬂ "rchosged%ue
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D{ All parties aﬁpear in the caption of the case on the cover page.

[ ] All parties do not appear in the caption of the case on the cover page. A list of

all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows: , '
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IN THE -

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendlx _A_ to
the petition and is

[ ] reported at ; or,

[ 1 has been designated for publication but is not yet reported; or,

D is unpublished.

The opinion of the United States district court appears at Appendix Bt
the petition and is 201§ U.5.Diek LExiS 1913% ' _

P reported at Case No, V15-ev-0DF32- L0 -MTISCHL) ~ ~ : or,

[ 1 has been designated for publicatioﬁ but is not yet reported; or,

[ ] is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ; OF,
[ 1 has been designated for pubhcatlon but is not yet reported; or,
[ I is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[ ] reported at ; or, .
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.




JURISDICTION

$4 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was __Q_EQMMJ__ZA'B ‘

PQNO petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for av writ of certiorari was granted 4
to and including (date) on (date)
in Application No. .__A__ . :

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time fo file the petition for a writ of certiorari was granted.
to and including (date) on (date) in
Application No. __A

The jui'isdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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_CONSTITUTZONAL AND STYATVTORY PROVISTONS INVILVED |
T.. Question L

fetibioner Caetano aques tat AEDPAC(B) s mpediment of

mental ;ncam?e-}evxce afler a groven Pate vidlation (the State Actnn) becomes a

ce-}rosged:lve cew‘?e"'cmcr determination .

T . Question *2

Pettonee Coetavo avgues Hat there are Hiee parts +o AEDPACI(B) and
He fst acea of qu}uw'ry ‘s created s,)} stete action’. Ta peoving e Shate Achion
‘r\' Cttoc\'es '\'\M’. \W\PQJ\W\CV\\' ongd a‘c{cc‘s Nw *ng Je'l’Cf‘m:;\a‘"\bn or l‘\ls remova' )‘S

cendveted.

L. Queshon *3 _ _
Petvbioner  Caetawo argues ot l\aw‘cj ffova}] a stevebveal ercor of  the
fc 8368 - competency Lcaﬂ‘-'j and Hhs State Action, Movan v. Godingz 57 F33 690

and its governowmce of cetrospeckive competency determivatipns 1 -}rwercd within
AEDPA Q) (BY's ezw‘"ame 40\“43.\4}1\(,\4 Jc"'crmfm'ﬁ He rcmovq) of e l‘mfgﬁr‘mgnf

$he ?equaeromce of ‘he ev'aeme burden .I; on ‘”\6 a‘i’bme}/ Jenﬁfal ) /w‘ /'/'t Pe#.ip‘onec

The Consh‘lu'l'mm' Provisions invo\veJ s AEPPACO(D)'s eZW‘)b-lnlﬁ
%n{,y excef)l»«,,n %r on ex{'raorﬁ"mf)( crevmstante . ?e%*-onev‘ Can“'tmok he can
yfoye a Hrva}vm] ereoe of the PC %\368 com@g%ww/ me'lj + prove Jhe
»eréw‘Men‘\’ of AEDPA OB . I#+ Hhen betomes a rcfraﬁ‘oeazﬂve umfw}emy deder-
minahion with fhe burden on the PraSaV‘l'(.c)M o preve when 'foil»‘.y shoold end.




STATEMENT OF THE CASE

Ths case s ba'mg a(,{)ﬁa)ea Som o Ninth Oecurt w?iv:g Jcm/{vg C{m |
COA ond v-()‘nolainﬂ of e Oistedt Cooct $or the Caslem pProtnct of Cab%mm‘s
‘ Fin&ivxgs and Recommendatign, Tn shock %ey Sond ackval ramocence was wot
?fovav\' by e no ceasonoble jvroc standard and ezdi'*}o‘ble ""‘“Cﬂ did not afij

for o )ovg QMng F a hwme peciod 1o make Fhe ?6{’-4’% ‘Hme}y, Thos +he
. V&*\%OV\‘ ws Soond o be Hwe larced.

It s Hus awly‘cw}ian for Wot of Cerborary that cLaHer(sjes the burden and
stavdacd used a dhe Disteict Covrts egurtable 4ollj,\\? determination, AEDFPA (B
egem‘&wny shutes _on ;m?eA‘\med cweated by State ackion, Pobhioner . Cagtano here
essects that He cam show o strucdhoval ecvor ynder Arizgna v. Pdwananke o he
oc\‘s;m\ PC 813268 %M?e*e‘“f \\e@dz_\a Hhs aealﬁvg the ?me&é%mev\‘\' of :nwm(8+6hc)'
(ce wsm\zeé as an ethré\'mrr Gecomstance ) and H\“ﬁgﬁf’x/\ﬁ Moran v, @7_07';/‘82 as
the stondacd to deterwiac cetaspective comfe+cwcy. The burden 15 thue Hhen on

the pccsuvﬁon Yo peove when %mvﬂ is Yo cease. Aclzona v. Folming e and Moran v.
.o _Q‘La;_ﬁz; '}'akCVl ;n CbﬂVMCHGVI oace Lvréev\ sL,.Q.,",,g even w;‘yn;m A’EDPAC’)Cb),
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_ STATEMENT OF THE CAS&' v .
This case 15 an apf“cwhom f¢ _Certiveart ap\?mby the 9% C'ircwf's

| denial of a. Cerhc\cak oﬂ A‘,-(eahl- A 77/ u,oAaing Yhe Eastern Distret of

Cal.gmms decsion  to (Jeny a CCA eond 45 Hm)uaf and fetomme”c‘mlmw
ot ‘H\b hedogas yeHaam sloyld be dewled as uaf‘me’)r, The - Fmegf were *lLa"
,ezw}aUe Mlmj shovld wot boe jm*e& where mcowt?e"'cnc\/ wab ’Y"E .IM/JaJ»mewf
The bocden was okw(} on Yhe pebhener to prove iv\comf'e‘hvxcr by @ pecponderance

16f the eutdence. This PeH«ou asks s Yoded Stades 5ufrgme Coarf 4 decide

C fetboner cau grove the stvctural ercor of the PC §i368 oomfe'h'ncy lneaﬁ{y
o pove he szedrmew* eists  where vgon Hhe cowlfe'}eucy Ae+ermtm+on-«bewwe$
o cetvosgechvd .com?e-}emcy determinaton afler a Bde vihion ‘h{’jje"ﬁ"{ﬂ

Motan v, _Gpdnez 57 £33 690 wih the burdgn on He ffasecv%on b pove when
wm?e¥eNY s r%cuncJ This vggmmed f—om,oehwc / is w/ncn ezwfawé 75// j S/VWU

cesse not when +Le)/ shwld stack

AEbPA ‘»M?oses a ong-yeor ?eﬂoa & I;mr}qﬁgv\s on Fﬁhhoucfs 5&?’5!@ P

: ‘c\‘& a federal peﬁ%n Hor wet of  habeas corrusz

(VD A )year period £ fantadion shall “W’)’ Yo aw qp(h‘ca%;n foe a wonlof
hebeas cor s by a. person n- cusbﬂy PurSuM’f o the J‘%emenf’ of a S-ha,fe

covet. The Vimodon period shall con frown +he Yatest of -
(3) ‘“‘8 doke on wlu()/\ the (M(ﬁ)\vﬂe\d‘ +o ‘F\ah:\j aw qp(”cml-wn crea'k'() b}l S‘fak

achun s vidladion of dhe Conshkhv\ or laws of Hhe Umkd States s
cemed, 4 e agp‘\mm‘(’ was rmveu%o‘ From "ﬁ? y sch Stale achon;.
QUEST ZoN #1 |
I am o.wgmnj Godingz v, Moraw 509 0.5 &59 and 5 Ja jl'nler case
Moton V. Goﬁsngz 57 7F38 60 15 velevamt within AEDPA's egwh\b\& -lra\\n:’ ;
cxceehom The uiw"ro.\)ry l'o"ivﬁ deterwmnation &5 a rotrospective w'mpekna/ deter-

wiahon \o\/ defindron. See, Hhe :{of‘a KE - Movea I+ s 'MSP hme le;
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. (zé_l“h/ﬁz connot be i'jv\o(t?a.

| achon. (fate u‘“"‘“‘““)f Second. .15 ZMPEDT MENT (n Cawfef}' ence ), Hord s

| Yhe (nm()e&imn'\’ lea»fmg am))o do deterwnve when Fhree occurs, When Hhe ;mfeJ»'mgmf

..ce%foeqeoﬁvc C«Omee“’ﬁ'ﬂt?/ ch\m:ml«m then Moqu v o J:}_ug; 57 F3d 690 has b be

| Ste would at hove beld o ?undamcw{'a“)/ unco»ﬁgﬁthfvﬂmal PC 81368 competency

- There arg Hheee seperalt . predicates in AEPPA ( (B, Frst i State

LemoveD (cesteced competonce ). Yebhoner  contends :"Acam'oeﬁfnce % a&va"y He
m,f’.\"\f ond ‘a’s do be considered secondary 4o STATE ALTEON, Bodrhomer avgues he can
geove o mfal‘wwf exists by frovf:r? Hhe PC 8i36g cosj’oe}ency Leam"y wias
vnconshtvbova), The st acea of .‘nzw'r}/. The STATE Actzon of AEDPA(I(B)- .
Lan_ between the Lt and second acea of l:\zw'ly (state Ackon and ;w{)e&‘mew‘\’)
Mocon v._Gedraez S7F33 690 1 ’H{yefed. By Ft‘aw‘»fy the Stake Ackon it crea'ts.

is eereveD. Pehhoners a:ﬂvmovﬁ s IF AEPPAC(B)'S }mng)rmemf’ 5 a

the ‘Sovefw'vj Uaded States Suprewre Court 6)£af/>o established Jaw. Godinez od thmn
15 $hen, re\evwd wihin AEDPA's ezw/aék %N;@ deterrmination.

QuesTIoN “Z

- Does Aep(A(\)(b)'s _woréf@ “ceeated '!_a_y state ackion " allpw_ the _Pd#‘%‘onek
Yo prove o e vilahon occured (Btructwral erior) as welten vnder e law o '

preve dhe ;m?aa;wxevd' exvote (_vv\e,n\'a\' \'ncowy?e‘\'cwce) nsteag of _Law‘vy 4o ffom the .
;mqeﬁ\‘wevﬂ' exrs s 3@5% back W hwme %ragjlu the Purvsql of wedea] ceweds.. _

T is ehvigus o} &cpwés‘ cn Stale action or +he ;M{)&J;mcn{ wovldnt zw«)"()/.
The Stake ochen 1s the Preav'ah‘t’c. The Pe?'rtl'Omef was on’/ "V‘Comré“h:’w‘t' aftec the
copmichon and the ‘\C\\\ﬁ lote becavse of the States Acton on )/IS//o.;(f Jhe

L\W“Vﬁ Hhe .9e+\+yov\e(' never would hove been convicted and the pedrhon would rot have
been lote. ..T\L s or»'dv‘ml 5';14. The comvichan is fmf& ' -?roM the tree o{pv;kon, By

?f«)v;'ﬁ fue af‘;ﬂ;v\o\\ s the State ad;Ow) + CREATES the /’,ﬂpé(),/mmk There ace
e B
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molhgle wmys 4o preve sa a fude violatbon occvred Yus Hhere are. mvlhple wars

,?roceea‘w\sf, ate imsttvted, defense commsel 1o fp be inzw‘rea of if he s 0c 15 vt

¢rove o impediment exists, febiloner can prove e extootdinary circymsianee by
Poviag dhe State achon.
The convichon of 4 'eﬁa.“)l mcomgc&ev\‘\* defendont wilatee Hhe Due Process
Clavse of Hhe Fourteemth Amendwen . Coo(zer v._OKlahoma $17 VS 348.
Unted Slales Constibvhon - Amenduent Five = “No Pgrsov. shall ke .. Jeéonu&J
C e, \Joerly, ov (’“(’e”’)” withgd due process of oo, .
Unted stotes Coushubon- Burdeendh Amendwionts Seckon ). “Ap Slote shall

wmate oc enfpree ony low whih shall aLr-'age He fﬂ‘V'/CJ[’S or iopumbres of o hvons oF
He Unded StaXes; wor shall any State deprive any pecson of e s Ibecty, o peperty
without e process of law 7 por deny o any pecson widhon s quJn%on Hhe eqval
grovethon of bawws.

Potre v. Robinson , 383 VS 275 (1966 ) (Having determined tuat Qolbinsons
conshivkional cights were a\adclse«] by is falure to cecleve an azle?/ua{'c l«ew';/y on
bis COM(J_c?\'evwe b Stond kra), we dicect Hat the weaik of haboeas orpis must 15508 and
Robinson be A\‘sdawﬂec);unless the stote gives him o new ol wilhin a ceasonable 7‘:‘»«3.)

Hete \a Hhis tnsdant petthon Colifornia law states where swa sporte competency

warking o ﬁm\{nﬁ of meompetence. Ca\\'gam\‘q PC 51368 () | If he s wot dhen
fwe doctors hove to examine defendavt. This occoved and oaly one dockor exawmined
Pebibignet. A &te violation by « Lot of wotken Jaw, Collprma Roles of Coutt 413D
states a.viy exgert appomted mvst examaine defendaut. Here o experts were apportt
€d ond only one exowcned defendont. A seond Tare wiolaton.

This geoves the State ackow (o stectual ere tn He §i30f Leaniy) and brags
with it presumed ncongetence, To hok 1 Hhe evalhon ceqocts aud He new evndence
1 é-c*-vﬁ\\y to determing when the TMPEDIMENT Vs cewseved. By +he facry of dhe
above Pa."aﬂra?l« pehibones has preved State ackom and ;:nfeé"men"‘. St s Tehhoners afgu-
ment Hhat s unigue stevclueal eccor and wilscononige of fshee shifls the burden
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b Hhe gemsection h grove when Yhe mupedimgnt (incompetence) has ended even within
LAEDPA'S ezwtab‘e ’-o"ltt;\j deterwmimadion, The a«sumen'\' s that the distnct coord in _

{rsing Bils v. Clark and wot o.ctmw)eégl‘»:g the proven Slate achon_ placed Hhe burden
on +the Pehidioner Yo grove ceteosgective jncompetence, the r;npfd0‘men1-. As o’feoz}y showi
s s done oy grgufg the strvdoml ercor, The fediones actually ard prove Stete achon,

Tniks proving He preved Fhe impediment sndd B cewoved by a perponderonce & Jhe|.
8\"‘)&168 This {6 chere Pelchoner Ow(yu\s’$ Motan v @Jma 5ovcm5 and sL‘r# fhe bueden. Abt

et 3} casts by a pesgondecance. febrhener argues Re con prove State action by o pecpon-
devonte o cronte e Fu,edﬁmeut Makfv«j any dobts decided i favor of Petrbiones

- This s 4he arngevd’ Hhatr Bills v, Clark’s 2~ part- test and AEDPAS egwia)o?e
Yoling coles conflict with Godwez v Moran SOT U5 367 aud Homn y. Godinez 57 F3d 69,
Mind His Coort 3t is only foven State Ackion of fundamentally vnconshitvbonal 81368

"‘w“"(‘_')f’: We are wot agqung opinions of wew evidewce of Hhis Jumetvee, X has b do with a
stevckural ecoe of e €156 hearin el A veey coce oceutone i a Jate pehton. By
| proving .a._ strvckyeal eenr of dhe Hrinl wmigchaniom of the 41365 /feaﬂ':'j sel ¥ creades
| the :W\Feé?mewl: . e
xt s e ofgument Fhe strukura) ercer of the $1368 Lam'cj s Jo be COMS;AeICC’_
Gioot (Stake Ackim) belwe Rng conchsion of the andence. Conclvsion of Hhe endence world
be e cemoval of e ympediment, Tt s he orquunent the distriet covrt n "‘;'3 Blls
decded the conclysion 1%27)\ @ncred Hs Qest area oF f';‘zl}"ly) He Stte action. The Stale .
achon kﬂ'Aﬂ groved creates the mpediment triagering Moran v. Godimer Ssc +he cehospeckve
Cow\Qe’fer determivoton), te. Hhe rewpval of e wferM ' _ R
| Coctano contends e is oble +o prove e extraordinary circvmstance feom the
| Soont end of the Yolling gerod nstead of e lack end. AEDPA (1)(B) states ™ the date
lon whith the zMPEDZMENT o aﬁl.',:j on a‘,().'wh‘om CREATED BY STATE ACTIoN 1n
_\n‘ola"\'\ovx € e Conshlohon of bws of e Uated Stotes /s REMOVED, I,
The Gte viblabow shown o have accured by the writen letter o€ Yhe law proves

o wag o state achon and in vidlation of e coustrdvtion Hhus creating the

— e e e e e s s mitie - e wmr e - et o ——— e e \'
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ipediwent) presimed owgetence , Under Mocon v Godiuer, 4o b in eSfect uatd such

Hwe Hhe qroéewhcn proves t ended.

This 15 g cevx of ferhoness orqgument. That # need wot shows /'ncompdé’me
Mauiv:s bockwards in Awme. That AEDPAL) (®) 6ee¢r§'w“y osks Yo preve the stde achon
ot created e 3M(ed§meu+. Thos #e can show he miscacraige o val-lbc of dhe #1368
l\eo.fha at whith fme  _Godingz and Mocan ore 4(":956'93-% do stherwise warld e "om

{{ynreasonable agolicaton of Unted stotes Suvorem-e Covr¥ bw. "

This is the atqument of how and why Mosan v. Godinez 57 £33 690 s relevent
witkin  AEDPALD(B) s ezw\bkle Mﬁfﬁ determination, See blland v. Flomda seo VS 431
(A wodens petihionet 15 entitled do eqursble -iv\\i.ﬁ of e owe-year stalvre of it
abions arly & ke dhows. ) Dot e has leen purseing Ws cights diligentlyfomd (2)

Hhat sewme ahaofJ?v\aly decvmstance Aeed in bis waryf ond Pfcven?’ec) ~Hmel)/ J?I.g)
An ewarmhaoy Meuiﬁ shovld have begn held vs'v‘:‘j Moran vi Gedwer do determine when

{Jme '»m«eeazmeu(‘ eIAS rew\evea.

QuesTzon 3

- Does Mocan v. Godincz $7 F3d 690 precedent 5ouerm'z:9 “ee l»rog.?echw

"-OW«?"\'MCY detervaiviohipns " also agely Jo cetrospective ZMPEDZMENT determina-
Hoas witht AEPPACI(B) and Yae Niath Cireuts fwo-pact dest 1 Bills u. Clavk ; Hhos

f,lau‘.«s the burdew on Fhe presecution when febhoner can prove the state action ‘7/ a
-;a.d’?

Bils v, ClatK , 628 F3d 1042 (9% G, Cal. 2000) two-past test

(Y First, a Yel-‘honu wmust show s wental :Mfahmemf was ow “extra-

‘ OfJ\McY cirevmstance” beyond (wis conteol -,'oY Aewtousf"‘dh‘nﬂ e 'm-
palrmenl was so severe that either |
S pebihonec was umadle o mhm\ly of -ﬁu,h;o\“y Jo yersoml'ly understand
the need do Limely file, o
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(b) pebthpnets wentsl stade cemdered him vnable persovally Yo prepace a
habeas pebdun avd offeckote it £ 'w:?
@) Second, Hre pebthover wust show dil ‘gence in purswy Hee claims 4o He
excteat he could wderstand Hhemy) bt St He wenda) Gapairwent made .t
twpossible do wmeek the &\Md deadline vndec the hh)ly of the circome

s\'ances, w\dvaw‘g fea%MuY M’a)o\e acess o ass:s"uuce.

Bls v, Clack and AEDPACE) btk conflict with Godinez v. Mysn, 208
5 389 ond Mocon v, Gadinez 57 F.33 (690. The %E* there was a %(udgwa,"/ d!’[;UEV*

C 3\36% kw,,qnj ard anm w\wM?&¥Mt ?\801 Hhe ?ei.ﬂl-\oner cov\‘\‘tmas Pf‘owlr\lg ‘”A&
fre vidahon ackually saksties Bills fiest pack. Triggecing Mot amd shifting e

burden. Moren v._Godiner 57 F39 690 ( Forther, t\«e wa—wum&w covrt violaded state

law when  glaced the borden of provivg '.om‘)e'l'cncr on appellant. ). Godnez v.
Mocon was/is  dearly established federal Unted Stakes Syprewme Lovrt aw
quvecning the abilly 4o plead gully and cebraspective competency determmations,
Godinez wis dewrded 1n 1943, praceeding AEDPA by heee years. Momn n 1994,
AEDPA yndoly places the burden on the prejudiced porky who suffered Hee original
miemﬁo%e &£ :,,shée. Tt makes o sowse to wake the petbonge bear the bvrdon Firet
Yhen when it comes 4o the ment fo love the pusecvhon bear the burden Rt hus
lceady boon Seene. Tt makes Moon v, Godivez supacflucis. Yes the pebonad s kate

and Yhe consegvence is that the petbioner has 4o show an 1mpediment by a ger-
penderance of e evidewce, Fetthoner oxgues s cam be owowphshed +uo ways. By
'shewfg ‘competence with medical cecords that Bills v, Clack  normally vses, This s
axguing matkers of opinion and i5 vt fackal. The second, Tehhoser argues here by
FROVING fhe State ackow (a e vislabon occvred crea‘fn:j fresumed Mcomfek'nce vnder
the law) whesev fovi + ch\es the mpedment and Piggers Mocav v, bodaey 57 F39 690,
The Stote achon revchvial ermr) s wob ackolly Hhe ment: AEDPAC(E)

seecrgcal\y asks for 1t as a predicate. The competency determmaton s the mert.




vacaw?e‘l’ewce g the ;meecﬁwev\i} 's ad*va“y created when he stale achon /s Iomz/ea?,

Hete a Fodamentel m/l'sw.rm@e 0;’ Jbsf"be.
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REASONS FOR GRANTING THE WRIT

P D ———

Moran v. Gedinez , 57 F.33 690 c’early states o re'\'rosfec'ﬁve Com?e-kncy
&e‘\’&fnnl'v\a}\'ow burdew is on +he prosecution . The Pebibhoner, La.va:‘q ,pmved the State

actlon of the meonshivhonal ¢ %\3@8 hearing (stevctural errar) ;. 5 wrﬁfew Y.

drcvmstance ceguitement for eguitable -)v\\wﬂ. At Hat Momf}rd’ the distnet court
shovld have held an ewJemHary heariag o detecming cekospective Compeltncy, given.
the record and lock thereof. T say cecord becavse of the provided wedial cecords.
of 2009- 201l sLow;'.ag raconmpetence. v say lack therect becavse Hhe rﬂc.ofo] of the
YC 81368 hearing 15 withheld feom Caetawo and +he atorney geuefa) dd not
yrcuu)e Y Jo Bhe distoet courk TF 55 um'rutgf;leab'e the district court Fried o sy
e cecotd cas awply deweloped withoot thes PC 31368 cecord . That record
proves the State acton (Rate vislahion) Haat creates Hhe ;'mpedrzmenf' and triggers
Moran v. _Godinez ,57 F3d 690. Remsfc&/vc competency determdvotion with the
burden on dhe prosecviion. _

Pekihioner Cactavo contends y.«ow@ the "Stale achion” of AEDPAOI(R) creates
% amgec)med\' The impediment 15 presvmed incompetence. This /5 the conseguevice
o a proven Tate violohon, Znconpetewce s an ex}mordmmy Clrcomstance., Ao
becomes o cetrospeckve competety detornainedion and shills e burden oF Hhe
sewoved §M{’83"Mc~n\- b Hhe plosetvhon. '

The  ceagon b gront te wit s becavse the rapediment determinohon
11 AEDPAMDLR) i in fact @ cebrospective compotency delerminahon. Berg a .
ceteospective comge%'cmf detervmainatign F Hhe State action 15 rravea by a
gergordeconce of dhe cuidence , it fhen proves by a pergondermnce of the ewrdence
e mpediments existewce, This baving been done ) His Sypeeme, Courk ngeds 4o role
Yot the ‘ou(Jevy s *va:v\ shfled 4 e prosecrtion o prove by a pecpondesnuce of he
evndence when the ingediment 5 comoveds ThS rvhng will woke Morsm vi Gaditz, 57

F.33 £90 celevant within AZDPA () 5 }mfe.Ja'w»enf determlaation.
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- This rul;vs wﬂy jﬁvfxv\s 045&5 "“\5\\” arg ,a‘)‘c J ;nvoive I‘V\Cbm?e'}’iv\cy os' ‘”“C

[1mpedment _and_where _the _ febrkipmer. com prove Yoy a perpondermmce o She evidone

‘Pe’lr\'hov\c(‘ sl-(“ ‘AO.S %_._[’f‘OVC L}' Q fef’?owéerauce o‘F -ﬂ,e ewal?uce '}""6311 ’9# ;5 v\d't

e :myﬁ(};mﬁwf dself. Be cam do \7 ?M"'\-‘S the S'('a'\'i. action &S‘Huc*vra'
defect) Hat Yriggers dhe woediments  existence - f’faw‘ﬁ Yhe tic vislaton
Hvﬁger& prewme() fvtcomfe'l'ence . This is alliwed becavse AEPPAOXD) stcles

Hee  Stroclucal defect of e a‘mdtzm%e._ fc 81368 _.compeh’wcy. L\eaf'v‘(y"_ ,

[Mcreated \oy stote actpu ", 7his then becomes a FreJ'\Ca“'e of -”’\9.§M‘>L’J;M€nt

- Arizona Ve Folminante, 448 Vs 279 (Stevctorn) etror is seror  Hhot permeates
“the onkice condut of the tri) feom Hhe begming fo he and or ' offacts the Frawe-
work  whhin which he +ra) proceeds. ). | :

 The State achon wias a Strvcdyml errer m the 51368 Leav‘l'«y . Ths eror

. 7“86893@ any Jw”‘ fhut, a/:ra;/nmew'ﬂ, freh;w'nary_ Lean:y, fiea o tonithon- xt

permested the whde ourse of -ovents and & Hhe couse of WLY e reMww was late.
This case will rrM Hhe .i?ids £ a very swall closs of ndindvals wiles rs'jiﬁs were wmable b

be ?m{'ed-eé \a)l ‘”\&mét)ﬂ} Ly Jefiation of dhe Jaws _ '_




CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

THAN,_C AETANG
‘ﬁiiwd (f) ae/‘é“- ol ogodt

Date: _ /6% December 2038
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