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Questions Presented

1. Does the unvalidated method of statistical extrapolation
» . ,-4
used to confirm quality and quantity of corgtrolled substances

constitute scientifically reliable evidence?

2. Do the unequal standards used by Texas Appellate Courts
in their review of the legal and scientific propriety of
statistical sampling in criminal cases offend the equal

protection and due process rights of defendants?
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Decisions Below

The decision of Texas Court of Criminal Appeals is unreported.
Petition for Discretionary Review was denied on 9-26-18. A
copy is attatched as Appendix "A" to this petition.

The order of thé Court of Appeals 6th Appellate District ofu
Texas is not reported. A copy is attatched as Appendix "B"

to this petition.
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Jurisdiction

The judgement of the Texas Court of Criminal Appeals was
entered on 9-26-18 an order demying a Petition for Discret-
ionary Review. A copy of that order is atfatched as Appen-
dix "A" to this petition. |

Jurisdiction is conferred by 28 U.S.C. 1257.
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The Basis for Federal Jurisdiction

This case raises questions about the due process and
equal protection clauses of the 1l4th Amendment to the United
States Constitution. The State Appellate Court and the Texas

Court of Criminal Appeals had jurisdiction to rule on the

" federal questions.



Constitutional and Statutory Provisions Involved

This case involves the 14th Amendment to the United States

Constifution, which provides:
Séction 1. "All citizens of the United States ame
citizenszof-thedcstate in which they reside. No
state shall make or enforce any law which shall
abridge the priviliges or immunities of citizens
of the United States; nor shall any state deprive
any person of life, liberty, or property, without
due process of law; nor deny to any pefson within

its jurisdiction the equal protection of the laws."

Section 5. '"The Congress shall have power to
enforce by apprpriate legislation the provisions

of this article."



Statement of the Case

The scientific testimony given at Roberson's trial was not
properly validated to the jury. The chemist could only
surely testify to the quality and quantity of the small
sample that he analyzed. The method he used was unquestion=z
ably flawed. The pills were sorted into color groups. This
took away any claim that the sample was random. The (29)
orange pills, which wefe the only items tﬂat were actually
chemically analyzed, were used to infer that the remaining
untested orange pills were equal to (400) grams of methamph-
etamine. The sample used in the statistical extrapolation
was less than 1% of the (2,344) pills. The jury was also
allowed to see about (8,000) pills that were confiscated.

No infiormation about these pills could be inferred. Mr.
Roberson was sentenced to (60) years in T.D.C.J.

The Appellate Court refused to entertain the appellant's
request for a factual sufficiency'analysis. The Court ruled
that the evidence was legally sufficient to support the
verdict.

Mr. Roberéon asked the Texas Court of Criminal Appeals
to review the situation. The issue is unique and the Appe-
llate Court did not justify it's decision with the extremely
distinguishable cases it cited in it's decision memorandum.
(See Pages 7-8 of Memorandum.) The Appellate Court allowed

the same type of evidence that would be ripe for factual



analysis in any civil matter fo support Mr. Roberson's

Guilty verdict.



Reasons for Granting the Writ

A. Conflict with United States Supreme Court:

The Texas Supreme Court in similar cases involving the
same type of questians has ruled to reverse jury verdicts.

The reversal in Merrell Dow Pharmaceuticals, Inc. V. Havner,

953 Sw2d 706, 708 (TEX 1997) was based on the scientific
soundness of a statistical extrapolation which was used by
the jury to support the Verdict. (See also Bages 715-716)
This is the exact type of evidence which is contested in the
instant case.

The United States Supreme Court, in the Daubert V. Mer-

rell Dow Pharmaceuticals, Inc, 113 S. Ct. 2786, held that a
valid basis for the determination of a scientific methodolo-
gy's reliability should be cbnsidered when reviewing the lez
gal sufficiency of evidence. The Supreme Court held in
Daubert that:
"A flaw in the expertis reasongin from data may
render reliance on a study cunreasonable and.rend-
er the inferences drawn from them dubioué. Under
that circumstance the expert's scientific testimo-

ny is unreliable and legally no evidence."




B. Importance of Questions Presented

The case at hand presents questions about the constitut-
ionality of the way supposed "evidence is used. I& appears
that the fundamental fairnmess that is supposed to be present
in a trial is lacking in the instant case and all the contro-
lled substance cases that are prosecuted with what may be no
evidence. The difference in the way factual sufficiency iss-
ues are treated by the Appellate Courts offends the criminal
defendant's 14th Amendment Rights to Due Process and Equal
Protection.

The disparity in evidence analysis at the appeal level
presents two *different legal definitions of legal and factual
sufficiency. THez'"mixture'" and adulterant/dilutant analysis
does not apply to cases like this. That is why the cases
cited by the 6th District Court do not justify the non random
sampling technique used in these types of controdled substan-

ce prosecutions. Supposedly Jackson V. Virginia, 99 S. Ct.

2781 suppofts legal insufficiency standards for both civil a
and criminal appeals in Texas. 'This instant case and all si-
milar cases may allow fundamentally unfair convictions to
ogegur. This Court should correct the inconsistent evidentia-
lly unfair convictions to occur. This Court should correct
the ineconsistent evidentiary standards used to uphold Crimin-

al Prosecutions.



Conclusion

For the foregoing resons, Certiori should be granted in

this case.
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