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Appellant, Terrance Proctor, who is currently serving a cumulative 240-year
sentence, appeals the circuit court’s denial of his petition for a writ of habeas corpus. For
réversal, Proctor argues (1) that the circuit court’s dismissal of his petition was clearly
erroneous because it fails to address whether he has a “meaningful opportunity of release”
pursuant to Graham v. Florida, 560 U.S. 48 (2010), and (2) that the circuit court erred by
dismissing his petition due to the disproportionality of his sentence. We affirm.

1. Factual and Procedural Background

Proctor con‘unitted a string of robberies in 1982 when he was seventeen years lold.
On January 13, 1983, Proctor pled guilty in the Pulaski County Circuit Court to ten counts
of aggravated robbery and one’ count of robbery. Proctor was sentenced to life

imprisonment for one of the aggravated-robbery counts. For the remaining offenses, he



was sentenced to a total of 200 ye?n:s’ imprisonment with the sentences to be served
consecutively to his life sentence.

After the Supreme Court’s ruling in Graham, which declared unconstitutional life-
Wi;chout—parole sentences for juveniles who did not commit 2 homicide offense, Proctor
petitioned for a writ of habeas corpus in theLincoln County Circuit Court and alleged that
pursuant to the Supreme Court’s decision in Graharn, his sentence of life imprisonment for
»the nonhomicide offense of aggravated robbery was illegal. The circuit court granted the
writ of habeas corpus. The circuit court concluded that, pursuant to our decision in Hobbs
. Tumer, 2014 Ark. 19, 431 S.W.3d 283, the remedy for 2 Graham violation 18 tp reduce
the petitioner’s life sentence to the maximum term~-of-years sentence available for the crime
at the time it was committed. The circuit court also determined that Proctor was not
entitled to a resentencing proceeding in the circuit court in which he was convicted, and
the court therefore reduced Proctor’s life sentence to forty years. The court ordered the
sentences to run consecutively. Therefore, Proctor was sentenced to a 240-year cumulative
sentence, which he is now serving. We Jffirmed on appeal. Proctor v- Hobbs, 2015 Ark. 42..

Proctor filed another petition for 2 writ of habeag corpus in the Lincoln County
Circuit Court on August 9, 2017. Proctor argued that the 240-year cumulative sentence
he is now se;'ving is a de facto life sentence in violation of the holding of Graham. Proctor
also argued that his sentence is grossly disproportionate to his crimes under an individualized

Eighth Amendment analysis.! The circuit court denied his petition, and Proctor appealed.

-

———

1 Proctor does not argue that any of his sentences Were individually illegal or outside
the range provided for by the applicable statutes.
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L. Standard of Review

A writ of habeas corpus is propet when a judgment of conviction is invalid on its
face or when a trial court lacks jurisdiction over the cause. Benson v. Kelley, 2018 Ark. 333.
Under our statute, a petitioner who does not allege his or her actual innocence must plead
either the facial invalidity of the judgment Or the lack of jurisdiction by the trial couft and
make a showing by affidavit or other evidencé of probable cause to believe that the
petitioner is being illegally detained. Id.; Ark. Code Ann. § 16-1 12-103(a)(1) (Repl. 2016).
Unless the petitioner can show that the trial court 1acked jurisdiction or that the judgment
is facially invalid, there is no basis tzor 2 finding that a writ of habeas corpus should issue.
Williams v. Kelley, 2017 Ask. 200, 521 S.W.3d 104

A circuit court’s decision on 2 petition for a writ of habeas corpus will be upheld
anless it is clearly erroncous. Johnson v. State, 2018 Ark. 42, 538 S.W.3d 819. A decision
is clearly erroneous when, although there is evidence to support it, the appellate court, after
reviewing the entire evidence, is left with the definite and firm conviction that a mistake
has been made. Id.

111. Analysis

The United States Supreme Court has develbped “two strands of precedent”
reflecting its concern with unconstitutionally disproportionate punishments. Miller v.
Alabama, 567 U.S. 460, 470 (2012). The first strand “has adopted categorical bans on
sentencing practices based on m;smatches between the culpability of 2 class of offenders and

the severity of a penalty.” Id. at 470. Beginning in 2005, the Supreme Court decided 2

series of cases adopting categorical bans for certain sentences for juvenile offenders. First,
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the Court determined that the execution of individuals who were under the age of 18 when
they committed 2 capital c;rime violates the Eighth Amendment to the United States
Constitution.  Roper v. Simmons, 543 U.S. 551 (2005). Next, in Graham, the Court
concluded that the Constitution prohibits the imposition of a life-without-parole sentence
on a juvenile offender who did not commit a homicide. Finally, in Miller, the Supreme
Court held that the Eighth Amendment forbids a mandatory hfe—without—parolé sentence
for juveniles. The second strand of precedent involves a “case-specific gross
disproportionality inquiry,” Grahar, 560 U.S. at 77, that evaluates “41] the circumstances in
a particular case.” Id. at 59. Proctor argucs that his séntence is unconstitutional under either
analysis.
A. De Facto Life Sentence

Proctor first argues that the circuit court erred by failing to address whether he has ';1
meaningful opportunity for release as required by Graham. According to Proctor, he will
not be eligible for parole until he is 87 years old. Citing various statistical reports,v Proctor
asserts that his life expectancy is less than 87 years. Thérefore, he argues, his 240-year
camulative sentence is a de facto life-without-parole sentence and is illegal under Graharm.

A brief discussion of the facts in Graham 1s necessary for an understanding of its
application to this case. Graham pled guilty to committing armed burglary with assault or
battery and attempted armed robbery. Graham committed the offenses in Florida when he
was sixteen years old, but he was charged as an adult. The court withheld adjudication of
guilt, and Graham received concurrent three-year terms of probation. Graham was required

to serve twelve months in a county jail, which he had already served while awaiting trial.
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Less than six months after his release, Graham was arrested on suspicion of his involvement
in a robbery and an attempted robbery. Graham’s probation officer filed an affidavit with
the trial court asserting that Graham had violated the terms of his probation by possessing a
firearm, by committing crimes, and by associating with persons engaged in criminal activity.
At a hearing, Graham admitted violating his probation by fleeing. The court found that
Graham admitted violating his probation when he admitted attempting to avoid arrest, and
further found that he had violated his probation by committing a home-invasion robbery,
by possessing a firearm, and by associating with persons engaged in criminal activity. After
a sentencing hearing, the trial court sentenced Graham to life in prison for the armed
burglary and fifteen years for the attempted armed robbery. Parole was not available, and
Graham’s challenges to his sentence in the Florida courts were fruitless. The Supreme Court
granted certiorari. In holding that Graham’s life sentence for a nonhomicide offense violated
the Eighth Amendment, the Supreme Court wrote that
[a] State is not required to guarantee eventual freedom to a Jjuvenile offender
convicted of a nonhomicide crime. What the State must do, however, is give
defendants like Graham some meaningful opportunity to obtain release based on
demonstrated maturity and rehabilitation. It is for the State, in the first instance, to
explore the means and mechanisms for compliance. It bears emphasis, however, that
while the Eighth Amendment prohibits a State from imposing a life without parole

sentence on a juvenile nonhomicide offender, it does not require the State to release
that offender during his natural life.

Graham, 560 U.S. at 74. ,
Proctor invites this court to “lead the tide with other Jurisdictions” and to.extend
Graham to prohibit sentences for juveniles when the cumulative time to serve before parole

eligibility exceeds the individual’s life expectancy. Because of the number of years he must

serve before his parole-eligibility date, Proctor argues, he has no meaningful opportunity
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for release, despite his maturity and rehabilitation. In response, the State argues that Graham
applies only to life-without-parole sentences ilnpo;ed for nonhomicide offenses and that the
holding in Graham should nc;t be extended to include offenders who have been sentenced.
to a term of years.?

Proctor’s sentence differs in significant ways from Graham’s. First, Proctor was not
sentenced to life without parole. Rather, Proctor received a cumulative sentence of 240
years, and the fact that he has a parole eligibility date is undisputed. Additionally, Proctor’s
240-year sentence is the result éf multiple sentences, any one of which would not amount
to a life sentence or, presumably, even a de facto life sentence.’

Proctor argues that other jurisdictions have held that sentencing juvenile
nonhomicide offenders to aggregate sentences that amount to a life sentence is a violation
of the Eighth Amendment. We recognize that some courts in other _jurisdictic;ns have
conclgded that Graham’s reach extends to a lengthy aggregate term-of-years sentence for a
Juvenile offender. See, e.g., State v. Moore, 76 N.E.3d 1127 (Ohio 2016), cert. denied, 138 S.
. | Ct. 62 (2017); Johnson v. State, 215 So. 3d 1237 (Fla. 2017). However, that is not a universal

position. Other courts have held the opposite. See, e.g., Lucero v. People, 394 P.3d 1128,

? The State does not challenge Proctor’s assertions that he has matured and been
rehabilitated but argues that those issues are not relevant to Proctor’s habeas proceeding,
which is limited to a facial challenge to the judgment.

> Precisely how a court might determine what constitutes a de facto life sentence is
not clear. Proctor suggests that an offender’s race, gender, and health conditions that may
have arisen after sentencing are appropriate considerations. Thus, under Proctor’s analysis,
the exact same term of years might be a de facto life sentence for one individual but not for
another. Or, a sentence might not be a de facto life sentence at sentencing but, due to the
individual’s deteriorating health, could become one later.
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cert. denied, 138 S. Ct. 641 (Colé. 2018); Vasquez v. Commonwealth, 781 S.E.2d 920 (Va.),
cert. denied, 137 S. Ct. 568 (2016).

Graham itself cautions that “[t[he instant case concerns only those Jjuvenile offenders
sentenced to life without parole solely for a.nonhomicide offense.” By its very terms,
Graham applies only to sentences of life without parole. Fuv.rther, Graham’s use of the
singular “solely for a nonhomicide offense” underscores the fact that Graham was sentenced
to life in prison for a single offense. Proctor was sentenced on eleven separate crimes.
Moreover, we considered Graham’s application in our unanimous opinion, Turner, supra. In
Turner, a juvenile offender was sentenced to life imprisonment, and parole was not a
possibility. After Graham, Turner was granted habeas relief, and the circuit court sentenced
Turner to the maximum term of years available under the applicable statuée. Turner
appealed and argued that the circuit court erred in mechanically applying the maximum
term of years instead of considering his youth at a resentencing hearing. In affirming the
circuit court, we said that “[o]nce the circuit court imposed a nonlife sentence on Turner,
its obligations under Graham were fulfilled.” Tumer, 2014 Ark. 19, at 11, 431 S.W.3d at
289. Here, Proctor has multiple sentences, but no individual sentence is a life sentence.
Thus, Graham does not apply.

B. Gross Disproportionality

Proctor also argues that his sentence violates the United States Constitution and the

Arkansas Constitution because it is grossly disproportionate to the.crimes he committed. In

Graham, the Supreme Court discussed the Eighth Amendment and observed that it prohibits
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“inherently barbaric punishments.” However, the court noted that the Eighth Amendment
goes further than simply prohibiting barbaric punishments:

For the most part, however, the Court’s precedents consider punishments challenged

not as inherently barbaric but as disproportionate to the crime. The concept of

proportionality is central to the Eighth Amendment. Embodied in the Constitution’s
ban on cruel and unusual punishments is the “precept of justice that punishment for
crime should be graduated and proportioned to [the] offense.” Weems v. United

States, 217 U.S. 349, 367, 30 S.Ct. 544, 54 L.Ed. 793 (1910).

Graham, 560 U.S. at 59.

The State argues that this claim is not preserved for review because it was not ruled
on by the circuit court, that the claim is not cognizable in a habeas petition, and that even
if it were cognizable, Proctor failed to make a showingof gross disproportionality.

' The circuit court identified and ruled on only one claim, which it described as
Proctor’s argument “that a sentence of 240 years is a de facto life sentence which constitutes
cruel and unusual punishment entitling him to relief under the principles established in
Graham.” Although Proctor raised his gross-disproportionality argument before the circuit
court, it is clear that he did not obtain a ruling on that issue. Proctor’s failure to obtain a
ruling precludes our review. See, e.g., Sylvester v. State, 2017 Ark. 309, 530 S.W.3d 346.*

Affirmed.

HART, J., concurs.

* We note that Proctor referenced in in his brief Act 539, the Fair Sentencing of
Minors Act (FSMA), which provides for parole eligibility for persons who were minors at
the time of commiitting an offense “that was committed before, on, or after March 20,
2017.” Ark. Code Ann. § 16-93-621 (Supp. 2017). Therein, the Arkansas General
Assembly determined that twenty years is an appropriate maximum length of time a juvenile
must serve for a nonhomicide offense before becoming eligible for parole. Ark. Code Ann.
§ 16-93-621(a)(1). However, Proctor does not argue that the FSMA’s parole provisions
should apply retroactively to him, and as a result, we are precluded from addressing such.
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