
recessed.

Court met this date pursuant to adjournment with the Honorable Edward Rubin, Judge
presiding; Ella Savoie, Court Reporter; Shannon Bergeron and Hope Picard, Deputy
Clerk of Court; Cynthia Simon, Asst. District Attorney(s); Peggy Sam and Chris Casete;
Deputy Sheriffs; all being in attendance.

CR-140554 STATE OF LOUISIANA VS CORLIOUS CORALL DYSON
D 1) 06/26/2012 SECOND DEGREE MURDER (14i30.1)
11/20/2015 The accused was present in open court, represented by Chad Ikerd. The State

was represented by Cynthia Simon. Trial in this matter is now resuming.

OUTSIDE THE PRESENCE OF THE JURY
The Defense moved for a mistrial as to the Court removing the Jury and
questioning the witness, Sandra Harris and presented arguments. The State
objected to the mistrial and presented arguments. The State and Defense
presented further arguments to the Court. The Court after giving reasons denied
the Motion for Mistrial. The Defense objected and the Court so noted.

The Defense advised intends to use a photograph in closing, which is the exact
same photo in both the lineups used in this case, which the State objected and
gave reasons. The Court allowed the Defense to use the photographs that were
introduced and not photograph scanned. The Defense advised will submit
electronically photograph marked D¹8 and will do so at a later time.

The Defense advised has advised the defendant of his rights to testify and
advised he will not testify. The Court advised the defendant of his rights to testify
and he advised the Court he understood and does not want to testify.

The Jury was returned to open court at approximately 10:28 a.m.

The State rested at approximately 10:30 a.m., subject to rebuttal.

The Defense called Dr. Ronald Acton, who was sworn by the Clerk and presented
testimony to the Jury. The State advised has no objection to his expertise. The
Court advised that the defendant was qualified as an expert in the field of DNA
and DNA analysis.
The Defense marked as D¹9 Report of Dr. Acton, which the Defense offered to
file and introduce into evidence. The State had no objections and the Court so
allowed.
The Defense marked as D¹10 DNA table glove ¹1, D¹1 1 DNA table glove ¹2 and
offered to file and introduce into evidence. The State had no objected and the
Court so allowed.

The Jury was removed from open court at approximately 11:07 a.m., court then
recessed.

Court resumed at approximately 12:17 p.m., with the defendant present,
represented by Chad Ikerd. The State was represented by Cynthia Simon. The
Jury was returned to open court with all 13 being present. The State and Defense
waived polling.

Testimony of Dr. Acton is now continuing.

The Defense rested at approximately 12:38 p.m.

The State called rebuttal witness, Claire Guidry, who was previously sworn by the
clerk and presented testimony to the Court.

The State rested.

The Jury was removed from open court at approximately 12:40 p.m., after Court
then recessed.

The Court resumed at approximately 1:03 p.m., with the defendant present,
represented by Chad Ikerd. The State was represented by Cynthia Simon. The
Jury was returned to open court, with all 13 being present. The State and
Defense waived polling. Trial in this matter is now resuming.

The State presented closing arguments to the Jury at approximately 1:07 p.m.
The Defense presented closing arguments to the Jury at approximately 1:15 p.m.

OOOOOS



The State presented rebuttal closing argument to the Jury at approximately 1:45
p.m.

The Court charged the jury as to the law and evidence at approximately 1:58 p.m.
The Court thanked and excused the alternate juror at approximately 2:22 p.m.
The Jury was removed from open court at approximately 2:23 to begin their
deliberations.

The Court resumed at approximately 3:08 p.m. with the defendant present,
represented by Chad Ikerd. The State was represented by Cynthia Simon. The
Court advised that the jury sent a note Can we see the Line ups? The State and
Defense agreed to give them the photo-line up pictures page only on S¹7, S¹8,
S¹14 and S¹15, which the Court allowed and such was given to them.
The Court advised they Jury sent a second note: We need all the paperwork that
comes with the lineup..
The State objected to that request as well as the Defense.

The Jury was returned to open court at approximately 3:18 p.m. with all 12 being
present. The State and Defense waived polling.
The Court advised the Jury that they are not entitled to the entire paperwork.
The Jury was removed from open court at approximately 3:19 to continue with
their deliberations.

Court resumed at approximately 4:32 p.m. with the defendant present, represented
by Chad Ikerd. The State was represented by Cynthia Simon. The Jury was
returned to open court with all 12 being present. The State and Defense waived
polling.
Upon instruction of the Court, the verdict was then handed to the clerk who read
the verdict aloud as follows:
We, the Jury, find the defendant, Corlious C. Dyson
Guilty of Second Degree Murder
s/Ben Brown, Foreperson
11-20-15

As per request of the State each juror was handed a written polling sheet
containing the question "Is this your verdict, upon counting the sheets the verdict
was 11 Yes and 1 No. The Court ordered that the slips be filed into the record.

The Court remanded the defendant to the Lafayette Parish Sheriff Office and set
this matter for sentencing on December 14, 2015 at 10:00.

The Court then thanked and released the Jury at approximately 4:38 p.m.

The Defense objected to the less than unanimous verdict, which the Court so
noted.

Court then recessed at approximately 4:42 p.m.

Court met this date pursuant to adjournment with the Honorable Bryon Hebert standing
in for Judge Edward Rubin, Judge presiding; Ella Savoie, Court Reporter; Shannon
Bergeron, Deputy Clerk of Court; Royale Colbert and Cynthia Simon, Asst. District
Attorney(s); Devlin Cave and Marjoria Trailer; Deputy Sheriffs; all being in attendance.

CR-140554 STATE OF LOUISIANA VS CORLIOUS CORALL DYSON
D 1) 08/26/2012 SECOND DEGREE MURDER (14:30.1)
12/14/2015 The accused was present in open court, represented by Chad ikerd. This matter

was set for Sentencing on this date, which was hereby reset for March 28, 2016
for Sentencing and Motions.

Court met this date pursuant to adjournment with the Honorable Ronald Cox Ad Hoc,
Judge presiding; Krista Ackal, Court Reporter; Shannon Bergeron, Deputy Clerk of
Court; Royale Colbert and Cynthia Simon, Asst. District Attorney(s); Gail Foid and Paula
Fuselier; Deputy Sheriffs; all being in attendance.

CR-140554 STATE OF LOUISIANA VS CORLIOUS CORALL DYSON
D 1) 08/26/2012 SECOND DEGREE MURDER (14:30.1)
03/28/2016 The accused was present in open court, represented by Chad Ikerd. This matter

was set for Motions on this date, which was hereby reset for Motions and
Sentencing on June 13, 2016 and defendant was served with court date.

STATE OF LOUISIANA VS CORLIOUS CORALL DYSON
1) 08/26/2012 SECOND DEGREE MURDER (14:30.1)



03/28/2016 The accused was present in open court, represented by Chad Ikerd. This matter
was set for Motions on this date, which was hereby reset for Motions and
Sentencing on June 13, 2016 and defendant was served with court date.

Court met this date pursuant to adjournment with the Honorable Thomas Frederick,
Commissioner presiding; n/a, Court Reporter; Jennifer Richard Deputy Clerk of Court;
n/a, Asst. District Attorney(s); Devlin Gabe'an, Paul Pickney, Adiiana DeAraujo, Nadine
Carr and Marjoria Trailer; Deputy Sheriff(s); all being in attendance.

CR-140554 STATE OF LOUISIANA VS CORLIOUS CORALL DYSON
Z 1) 08/26/2012 SECOND DEGREE MURDER (14:30.1)
04/08/2016 The defendant was present in open court via video conference for a hearing in

accordance with code of criminal procedures article 230.1. The defendant was
held on the following charges:

Fugitive Warrant - The Court did not recall said warrant.

The defendant accepted service of a motion and sentencing date of June 13,
2016.

Court met this date pursuant to adjournment with the Honorable Edward Rubin, Judge
presiding; Ella Savoie, Court Reporter; Shannon Bergeron, Deputy Clerk of Court;
Royale Colbert and Cynthia Simon, Asst. District Attorney(s); Gail Ford and Wilson
George; Deputy Sheriffs; all being in attendance.

CR-140554 STATE OF LOUISIANA VS CORLIOUS CORALL DYSON
D 1) 08/28/2012 SECOND DEGREE MURDER (14:30.1)
06/1 3/2016 The accused was present in open court, represented by Chad lkerd. This matter

The Defense previously filed a Motion to Allow Defense to Proffer Testimony
Excluded During Trial and presented arguments to Court.
The State objected to motion and presented arguments to the Court.
Court denied motion.

The Defense previously filed a Motion for Post Verdict Motion of Acquittal and
presented arguments to said motion.
The State objected and presented arguments to the Court.
The Court denied the motion.

The Defense previously filed a Motion for New Trial and presented arguments to
the Court in reference to motion.
The State objected to the motion and presented arguments to Court.
The Court denied the motion for New Trial and noted the Defense's objection.

The State advised the Court that the victim's family is present in open court.

The Court sentence the defendant to life imprisonment without the benefit of
probation, parole or suspension of sentence.
The Defense filed a Motion to Reconsider Sentence, which the Court denied.
The Defense filed a Motion for Appeal.

was set for Sentencing on this date, which is now being taken up.



0lEIlh OF COURT ~
STATE OF LOUIglpg+ETTE P<+5" '­

VERSUS 550EC 9 PN 2t00
15TH JUDICIAL DISTRICT COURT

DOCKET NUMBER: 140554

LAFAYETTE PARISH, LOUISIANACORLIOUS DYSON

MOTION FOR A NEW TRIAL

NOW INTO COURT, appearing herein through undersigned counsel, comes the

Defendant, Corlious Dyson, who submits that the court should grant this motion for a

new trial because Defendant's conviction is contrary to the law and evidence in this

case, the court's ruling on objections during the trial show prejudicial error, and that the

ends of justice would be served even if the Defendant is not entitled to a new trial as a

strict legal right. La. C, Cr, P. art. 851. The Defendant alleges violations of his federal

constitutional rights pursuant to U.S. Const. amends. 4, 6, and 14 and state

constitutional rights pursuant to La. Const. art. I, 6 2 and art. I, g 16. In support, counsel

for the Defendant respectfully submits:

The Defendant was convicted by a less than unanimous verdict(11-1) of one

court of second degree murder, pursuant to R.S. 6 14:30.1 after a four-day trial that

ended on November 20, 2015 in Lafayette Parish.~ The jury deliberated for over two­

hours before reaching a verdict.

The Honorable Edward Rubin presided over the case and scheduled sentencing

in this case for Monday, December 14, 2015 at 9:30 a.m. This motion is being filed before

the sentencing date in order for a ruling to be made prior to the trial court entering a

sentence.

scatvwED

~ As of the date of this filing, transcripts for the proceedings in this case have not been
completed and, thus, counsel relies solely on his memory and others assisting during
the trial as to the facts alleged. Any allegations that are later shown not to be true when
transcripts are available are inadvertent and unintentional.
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Defendant urged a Motion for a Mistrial in resporise to an abuse of discretion by

which the trial court interfered with the defense's case. The court prejudiced

defendanYs rights by preventing admission of evidence that others had the opportunity

to commit the crime and that police had not diligently pursued leads on those suspects.

Specifically, Defendant points to the trial court's rulings limiting defense counsel's

questioning of the lead detective in this case about other suspects, comments by the trial

court to defense counsel questioning how the Defendant was going to overcome

"D.N.A. and eye witness testimony," arid the trial court's interruption of the State' s

' direct examination of witness Sandra Harris to question her itself.

The trial court severely and prejudicially limited defense counsel's cross

examination of the State's lead detective on the case, Det. John Sullivan. The court made

several comments that were ou'tside the presence of the jury, however, before the jury

was removed, counsel's recollection is that the trial court stopped defense counsel's

questioning sue sponts, without a State objection, and asked what was the relevance of a

line of questioning. The specific line of questioning was about other suspects the police

investigated and the reasons-or lack thereof-for eliminating them as suspects. As

counsel stated, a police officer's credibility, like any witness, is a relevant and pertinent

fact for the jury to determine. See La. Code of Evid. art. 607; see also La. Const. art. I, I 16

(Right of every person charged with a crime to "present a defense" ).

Investigators are not immune from being challenged regarding investigative

procedures and how suspects other than the accused were dealt with. If, as counsel was

trying to elicit, the police dismissed certain people as potential suspects without any

sound reasoning, the jury could infer that their lack of due diligence was a relevant

factor in determining whether to trust the police's allegation that the Defendant was

guilty. Sse Chambers v. Miss., 410 U.S. 284 (1972) (Due Process requires allowing defense

to crosswxamine witnesses and present. a defense to the State's allegations); State v.

Gremillion, 542 So. 2d 1074 (La. 1989). It is common practice for defense attorneys to



question police investigations and point to alternative suspects. See e.g., Holmes v. South

Carolina, 547 U.S. 319 (2006). Failure to allow defense counsel to question the lead

investigator violated the Defendant's right to have a "meaningful opportunity to

present a complete defense." Id. at 330 (quoting Crane v. Kentucky, 476 U.S. 683, 690).

Aside from the fundamental Due Process right at issue, the prosecutor had

already opened the door to the issue on direct. The prosecutor asked Det. Sullivan

specifically about two other suspects the police "investigated"-Cody Boudreaux and

Cephus Ruffin. Defense counsel was able to ask questions about the same two suspects,

but was cut off from inquiring about the other two-Ronald Weaver and Kenyetta

Provost. (See belorv regarding proffered testimony). The police made these two additional

people "relevant" because they considered them suspects, at least initially, and certainly

enough to make note of them in their police reports. The trial court's ruling, which

defense counsel objected to, essentially allowed the State to determine which other­

suspects were relevant for the jury to hear about. The court's ruling prejudiced the

Defendant's right to a fair trial by preventing counsel from raising the possibility that

someone other than the Defendant could have committed this crime,

Once the trial court removed the jury from the courtroom, the trial court made

comments which showed prejudice towards the Defendant in front of everyone still in

the courtroom, including the Defendant's family, the victim's family, and the press

covering the case. The trial court asked defense counsel how he planned to prevail in

the case when the State had both D.N.A. and eye witnesses saying the Defendant was

guilty. The comment, made in front of the Defendant as well, was made at a time when

only the victim's wife and Several investigating police officers had testified. There had

not yet been any witness that could identify the Defendant and no evidence regarding

D.N.A. Thus, the trial court's comment could only be interpreted as an indication that

the court had prejudged the Defendant as guilty.~

2 Further examples of this were several statements the trial court made to the jury
regarding the length of the trial, guaranteeing at one point that the trial would be



During the state's direct examination of Sandra Harris, the trial court interrupted

the prosecution's questioning, removed the jury, and aggressively repeated several

questions to the witness, imply'ing that she was not being truthful. Asking the witness

several questions that had already been asked by the State was improper and had the

effect of intimidating the witness.

The State had asked Ms, Harris if she remembered seeing a lineup with the

Defendant's picture in it and indicating on the lineup that the Defendant "looks the

most like the person seen that day." Ms. Harris said she did not remember doing the

lineup, but conceded the signature on the form looked like her signature. After several

more equivocal answers by Ms. Harris, the trial court removed the jury and then

proceeded to ask the same questions, but more forcibly as if Ms. Harris were a hostile

witness who was being impeached. The trial court then looked at counsel for the State

and the defense and stated "I know what that witness was trying to do." The nature of

the questions and tone of the questioning could not reasonably be interpreted as the

trial court attempting to clarify the witness' answers. Further; neither the State or the

Defense consented to the question, as is required by the code of evidence. La. Code of

Evid. art. 614(D).

Counsel for the defendant moved for a mistrial, noting it is not the job of the

court to impeach or influence witnesses. The trial court's actions made Ms, Harris'

answers in front of the jury thereafterbecome more clear and confident, when she had
only moments beforehand stated she did not remember all the events clearly. Practically

speaking, the trial court's actions bolstered the "ID" by Ms. Harris before the witness

had been attacked by the defense, something even the State could not do at that point in

the trial. See La. Code of Evid. art. 607(B) (Credibility of a witness may not be supported

unless it has been attacked).

finished at the end of two days of testimony — Thursday — when three days were
needed. The implication of these comments to the jury was the case should be an "easy"
one and will not take long for the State to prove its case and the jury to return a verdict.



Trial court's have leeway to ask certain clarifying questions of witnesses even in

a jury trial, see La. C. Cr. P. art. 772, but the questioning of the court in this case went

beyond the permissible limits and influenced critical information the jury was tasked to

decide-did Ms. Harris in fact identify the Defendant as the person she saw or as the

person who merely "looks the most like the person" she saw. Cf. State v. Thomas, 12­

1458 (La. App. 3 Cir. 06/05/13); 114 So. 3d 684 (Thfs trial court's questioning of

witnesses in front of the jury demanded reversal because a "trial judge's role is

essentially as an impartial umpire in an adversary trial, rather than as an active

participant in the development or presentation of evidence."). The court issued no

corrective instruction when the jury returned to court to hear the rest of Ms. Harris'

testimony.

The trial court prevented defense counsel from questioning Det. Sullivan about

the police's investigation into two suspects that were included in the police reports

counsel received through discovery. The information was relevant for the jury to

determine the credibility of the police investigation in this case. The Defendant will

incorporate here all the information and arguments that are included in a separate

motion and memorandum proffering the excluded information that counsel sought to

explore with Det. Sullivan on cross examination.

Specifically, Det. Sullivan's reports indicated that he excluded one person,

Kenyetta Provost, as a suspect for among other things, the fact that Mr. Provost had a

tattoo on his face and none of the witnesses mentioned the suspect having tattoos, thus

Mr. Provost was not likely to be the real suspect. As was clear from the questioning by

defense counsel, the Defendant also has distinctive tattoos on both sides of his face, his

neck, as well as his arms-all areas of the suspects body that were allegedly visible to

witnesses as the suspect walked near them.

The trial court's rulings sustaining several State objections and overruling

defense objections showed prejudicial error, including:



The trial court sustained a hearsay objection by the State regarding a statement

by an eye witness, Craig George, who police interviewed and determined had spoken

to the suspect the night before the shooting and might be able to identify the shooter.

When police showed Mr. George a lineup he told police he did not recall tattoos on the

face of the suspect and thus specifically could not identify the Defendant because of the

tattoos that were visible in the Defendant's mugshot photo. The State objected to

hearsay because it was an out of court statement, but at the time it was being asked it

was in the context of what the description of the suspect was as known by Det. Sullivan

through his conversations with witnesses. Counsel was trying to confirm what Det,

Sullivan knew about the suspect, not whether the description he was given by witnesses

was true.

The reason, as has been stated above, is that Det. Sullivan expressly stated in his

police report that he discounted one particular suspect, Kenyetta Provost, because of a

visible tattoo on his face. Counsel was simply trying to question Det. Sullivan about his

confidence in the other "identifications" if the Defendant had tattoos like Mr. Provost

and yet Mr. Provost was dismissed outright as a suspect without every putting him in a

lineup to show to any wi tnesses. Therefore, the Defendant was not offering the

statement by Mr. George for the truth of its assertion, but rather for the implications it

had on the quality of Det. Sullivan's investigation. The information is included in the

offer of proof filed by counsel.

The trial court's ruling allowing State's witness, Claire Guidry, from the

Acadiana Criminalistics Lab (ACL) to qualify as an expert in DNA analysis was

improper and prejudicial, Mrs. Guidry's training and education are certainly more than

the average person's in the field of DNA analysis, but as Dr. Ron Acton, whom has a

Ph.D. and post-doctoral training, testified, someone with Ms. Guidry's education is not

an "expert" in a scientific sense. She may have the qualifications to run some of the

equipment and do some of the preliminary analysis required in the process, but she is



not sufficiently trained to independently verify any of the science involved. As she

admitted, she simply follows the guidelines that her Lab tells her to do. She does not

write the guidelines and has not done research to verify that they are correct. If the

guidelines are wrong, then her results are wrong.

The court stated. that it was allowing her to be accepted as an "expert" because

she had been accepted in the 15th Judicial District previously as an "expert." However,

that does not mean her credentials were ever previously questioned or challenged

Thus, the past acceptance of Mrs. Guidry as an expert was irrelevant in this case since

she was being challenged and the court was being asked to thoroughly review her

ciedentials. The danger of opening the gate too far and allowing anyone with any

experience be considered an "expert," is the undue influence it may have on a jury. A

jury may think that all "experts" are equal in the eyes of the court.

To the extent that the Defendant's challenge of the constitutionality of the non­

unanimous verdict in this case should legally be argued on weight of the evidence

grounds and not sufficiency of evidence grounds, the Defendant wishes to incorporate

here all arguments made on the subject in the post-verdict motion of acquittal that was

filed by counsel on the same day as this motion for a new trial.

The weight of the evidence presented by the State was not enough to sustain the

Defendant's conviction. When addressing the weight of the evidence in a motion for a

new trial the standard for the court to use is to place itself into the role of the 13th juror

and reweigh evidence as an independent fact flnder. State v. Sykes, 03-397 (La. App. 3

Cir. 10/08/03); 857 So. 2d 638, 641 (citing Tibbs v. Florida, 457 U.S. 31 (1982) and State v.

Voorhies, 590 So. 2d 776, 777 (La. App. 3 Cir. 1991)). To the extent not covered below,

Defendant incorporates by reference all arguments regarding the testimony of Ms

Harris, Ms. Lange, and Mrs. Claire Guidry in the post~onviction motion for a new trial

filed in this case on the same day as the motion and alleges the collective weight of said

testimony was not enough to sustain a conviction for second degree murder.



When taken as a whole, the State's case was not enough to sustain a guilty

verdict. The forensic DNA evidence was questionable and did-not prove or conclude

that the Defendant's DNA was on either of the two gloves the suspect wore and which

were left at the scene. The eye witness testimony by Ms. Harris and Ms. Lange were not

identifications of the Defendant, whom neither positively identified in open court.

Rather, both women made "comparisons" and indicated that the Defendant looked the

"most" like the person she saw and had the "same expression" as the person they saw

in the photo lineup.

Further, the lack of due diligence by the police in this case left tremendous doubt

and unanswered questions. Det. Sullivan dismissed suspects that directly contradicted

testimony by the State's star witness, Ms. Lange, because he had a "gut feeling" that

Cody Boudreaux would not have done something like is alleged in this case. This is

despite the fact that Cody Boudreaux was clearly lying to the police about where the car

only he and his girlfriend have access to was at the time Ms. Lange saw it and recorded

the license plate. Det. Sullivan's gut feeling also lead him to discount other suspects

because they "made the hair on the back of fhis] neck stand up," because they had

tattoos on their face, and because they did not "fit the description" when it is not known

what description he was using for the suspect the witnesses saw and for the person he

was discounting. (See proffered memorandum on Det. Sullivan's testimony).

The Defendant avers that the guilty verdict for second degree murder is a

miscarriage of justice and, thus, that justice would be best served by granting him a new

trial, although defendant might not be entitled to such as a matter of strict legal right.

Defendant also reserves all rights to further plead, move, and/or appeal his conviction

or seek relief under the Louisiana Code of Criminal Procedure, and/or under the

Constitutions of the United States and the State of Louisiana.



THEREFORE, the Defendant prays for this Court to grant this motion for a new

trial and set aside his conviction before sentencing because a new trial is the only

remedy sufficient to corr~ the "injustice" done to the defendant. La. C. Cr. P. art.

851(A).

Through Counsel
15s Judicial Public Defender
By:

Chad Ikerd (Bar No. 33899)
600 Jefferson St., Ste. 902
Lafayette, LA 70501
(337) 232-9345

CERTIFICATE OF SERVICE

I hereby certify that a copy of the above and foregoing has this date been hand

delivered or mailed to all known counsel of record, properly addressed, and postage

psud

lafayette, Louisiana this ~ d ay of 20~~

Chad Ikerd



CLcRK OF COURT
STATE OF LOUISIANA LAF AYE TTE PAPISNBAJUDICIAL DISTRICT COURT

VERSUS P~ BCNKET NUMBER: 140554

LAFAYETTE PARISH, LOUISIANACORLIOUS DYSON

POST-VERDICI' MOTION OF AC UTITAL

NOW INTO COURT, appearing herein through undersigned counsel, comes the

Defendant, Corlious Dyson, who submits that the court should grant this post-verdict

motion of acquittal because the evidence produced at trial against the Defendant, when

viewed in a light most favorable to the prosecution, does not reasonably permit a

finding of guilt of second degree murder or of any lesser-included offense, La. C. Cr. P.

art. 821. Defendant alleges that the State failed to produce sufficient evidence to convict

him of second degree murder. In support, counsel for the Defendant respectfully

submits:

The Defendant was convicted by a less than unanimous verdict (11-1) of one

court of second degree murder, pursuant to R.S. g 14:30.1 after a four-day trial that

ended on November 20, 2015 in Lafayette Parish.' The jury deliberated for over two­

hours before reaching a verdict.

The Honorable Edward Rubin presided over the case and scheduled sentencing

in this case for Monday, December 14, 2015 at 9:30 a.m. This motion is being filed before

the sentencing date in order for a ruling to be made prior to the trial court entering a

sentence.

The test for "sufficiency" that must be determined in a post-verdict motion for

acquittal is whether a reasonable finder of fact mu'st have reasonable doubt. See Jackson

' As of the date of this filing, transcripts for the proceedings in this case have not been
'completed and, thus, counsel relies solely on his memory and others assisting during
the trial as to the facts alleged. Any allegations that are later shown not to be true when
transcripts are available are inadvertent and unintentional.



v. Virginia, 443 U.S. 307 (1979); State v, Byrd, 385 So. 2d 248 (La. 1980). Here, there was

no direct evidence that the Defendant committed this murder; there was circumstantial

forensic evidence and eye witness testimony, When a jury is presented with only

circumstantial evidence, the State's burden is to exclude every reasonable hypothesis of

innocence. Jackson, 443 U.S. 307. The State failed to do so here because the forensic

evidence was inconclusive at best and scientifically inaccurate at worst, there was no

witness who testified they saw the Defendant shoot and kill the victim in this case, and

the less-than-unanimous verdict (11-1) necessarily demonstrates that at least one

reasonable juror remained reasonably in doubt as to the guilt of the Defendant.

First, there was no direct evidence that was presented to the jury proving the

Defendant is the person who shot and killed Mr, Amos. All witnesses testified they

were in their homes at the time of the shooting. Mrs, Amos testified she had returned to

her house down the street to call 911 and get a weapon when she heard the shots. Ms.

Hanis testified that she was sleeping when she heard the shots fired. And Ms. Lange

testified that she immediately turned and ran into her house, shutting the door, before

the shots were heard. Ms. Lange's timeline was also supported by her 911 call played at

trial where gunshots can be heard in the background after she had been on the phone

for a little while. Thus, no witness could definitively say that the person seen outside

Ms. Lange and Ms. Calisa Bowen's doors that night is the person who shot Mr. Amos.

While no one claimed to see another suspicious person that night, Ms. Lange testified

that she saw the "same guy" the previous morning as he drove off in the "passenger

seat" of a car. Therefore, it is reasonably possible that even if the Defendant was the

person seen outside the apartments, that another person standing nearby was the

shooter.

5.

Second, the alleged eye witness testimony was also not sufficient even if there

was only one perpetrator involved. Ms. Harris testified that the person she "ID'd"

merely "looks most like the person scene that day." Her testimony and statement



written on the lineup form were not an identification of the Defendant as the person she

saw, rather she only indicated that the Defendant looked the most similar out of the six

people in the lineup to the person she saw. She gave a comparison when she was asked

to make an identification. Thus, her testimony fell far short of being sufficient to

convict.

The State's other witness who allegedly "identified" the Defendant as the person

she saw before Mr. Amos was shot, was Ms. Lange. However, at trial Ms. Lange stated

that she identified the Defendant in a picture because he had the "same expression" on

his face as the suspect she saw for only a split second. Ms. Lange essentially made a

comparison as well between her memory of the suspect and one of the six men in the

only lineup she was shown. Since a facial expression is not unique to one individual,

making an identification because someone has the "same expression" is not sufficient to

prove identity of the suspect in this case.

Further, none of the "eye witnesses" testified that the Defendant who was in

court during their testimony was the person they saw. No witness identified Corlious

Dyson as the suspect in front of the jury. The State only asked them to reconfirm their

previous statements that the Defendant's headshot was the headshot they had picked

out previously, which they did by stating his headshot had the "same expression" or

"looks most like the person seen that day." The State was not required to prove to the

jury who the witnesses had previously identified and that they had identified Corlious

Dyson. Rather, the State's burden was to prove that Corlious Dyson was the person

they saw acting suspicious around their homes and likely killed Mr. Amos. The State

failed to do that,

The only other evidence that the State presented that allegedly connected the

Defendant to the scene of this crime was DNA forensic testimony by Mrs. Claire Guidry

of the Acadiana Crime Lab (ACL). As Dr. Ron Acton testified, the standards and

guidelines used by ACL were not scientifically sound. Assuming that Ms. Guidry and

the Lab properly tested the gloves found at the scene and recovered accurate DNA



profiles, the Lab's standards for exclusion are scientifically misleading. Since an

exclusion is the only definitive result that a DNA test can make when dealing with

mixed DNA profiles-in other words, a lab should never say someone is definitely

included when dealing with a mixture — the standards a lab uses to reach a result

(excluded, not excluded, or testing error) are vitally important.

Since mixture DNA analysis is about comparing an unknown mixture sample

(includes DNA from more than one person) and a DNA swab from a known individual

(the Defendant in this case), the more the Defendant's known alleles are missing from

the unknown mixture, the greater the likelihood that he is not the contributor to the

mixture.

However, ACL and other crime labs that are part of the prosecution-team, do not

have the same rigid scientific standards as the sciences they actually. applied require in

doing this analysis. The testimony from ACL was not sufficient forensic evidence

because its questionable method of accounting for the lack of the Defendant's alleles in

the mixture was due to a "missing allele theory." If such a theory were to be allowed as

the legal standard, when would anyone be "excluded" as a contributor to any mixture?

If alleles are allowed to be "missing" at 5 of 16 loci and yet ACL and other crime labs

will not say the defendant is excluded, why not allow for all 16 alleles to be "missing"?

Mrs. Guidry admitted under cross examination that she could not say that the

Defendant's DNA was on e i ther glove. Considering the questionable scientific

standards used by the Lab in doing analysis and the admission that even at best the Lab

could not say the DNA was actually the Defendant's, the State failed to provide

sufficient evidence of th e D efendant's guilt . There were many possible allele

combinations that any given contributor could have had that would have given the

same results ACL test showed. At best, the Defendant was one of the many possible

contributors, but as Dr. Acton stated, scientifically ACL should have said he was in fact

excluded as the contributor or admit an error in their results.~

2 In closing, the State tried to make the point that Dr. Acton agreed with ACL that the
Defendant could not be excluded on the one glove where alleles similar to his were



The jury's less than unanimous verdict (11-1) is dsfacto evidence that the State

failed to provide sufficient proof to meet the beyond a reasonable doubt standard. Since

the 1 juror who voted not guilty was accepted by the State during voir dire as a

"reasonable juror,"s the fact that the State could not convince that juror of its case

necessarily means that the State was held to a lower standard of proof-i f a reasonable

juror can find reasonable doubt, then the State has not proven its case beyond all

reasonable doubt. See Hibdon v. United States, 204 F.2d 834, 838 (6th Cir. 1953) (It is a

"contradiction in terms" to say the prosecution has proved its case beyond all

reasonable doubt "if one or more jurors remains reasonably in doubt as to guilt").

Defense counsel objected to the 11-1 jury verdict on the record, which in

Louisiana mandates a life sentence, when either an acquittal or guilty verdict to a lesser

included offense should have been proper. Defendant alleges here that Louisiana's non­

unanimity rule is unconstitutional because it allows the State to meet a "beyond a

reasonable doubt" standard without having to convince all jurors of their case.

Prior to the verdict and polling of the jury, this issue was not ripe for review

because a jury could have been unanimous in its guilty verdict, mooting this ice.

Therefore, counsel now alleges that Louisiana Constitutional article 1, section 17 and

Louisiana Code of Criminal Procedure article 782 violate the Due Process Clause, Equal

Protection Clause, and Fair Trial Rights of the United States Constitution, specifically

found in the Fifth, Sixth, and Fourteenth amendments.

Counsel is aware of the Louisiana Supreme Court's recent pronouncement

upholding the constitutionality non-unanimous verdicts. See State v. Bertrand, 08-2215

present at 15 out of 16 genetic loci that were tested. (Glove 1) Dr. Acton did say that, but
that glove had at least 3 contributors found on it-meaning there were more alleles to
possibly choose from and chance alleles similar to 'the DefendanYs would be present.
Additionally, the two identical gloves were worn by the same suspect and thus should
be considered together. Since all of his DNA could not be found on even one glove and
when someone contributes their DNA they contribute "all" of their DNA sequence, the
15 out of 16 glove must be looked at in the broader context.
s The State did not exhaust all of its preemptory challenges.



(La. 3/17/09); 6 So. 3d 738. Counsel is also aware of this court's duty to follow the

jurisprudence of superior courts. The Defendant would simply point out that the

Louisiana Supreme Court is not that final arbiter of the United States Constitution and

the reasoning of the plurality opinion in Apadaco v. Oregon, 406 U.S. 404 (1972),

upholding a similar Oregon~ law due to the " function served by the jury in

contemporary society," has been called into serious question by the subsequent Sixth

Amendment jurisprudence of the Court in the intervening four decades, which have

refocused on the o'rigins of Constitutional Rights and reexamined principles of

incorporating rights through the Fourteenth Amendment.

The Defendant avers that the guilty verdict for second degree murder is based on

insufficient evidence and thus double jeopardy has attached.

Defendant also reserves all rights to further plead, move, and/or appeal his

conviction or seek relief under the Louisiana Code of Criminal Procedure, and/or

under the Constitutions of the United States and the State of. Louisiana.

THEREFORE, the Defendant prays for this Court to grant this post-verdict

motion of acquittal and reverse the guilty verdict of the jury because the State failed to

offer sufficient prove of his guilt beyond a reasonable doubt. La. C. Cr. P. art. 821.

Through Counsel
15»' Judicial Public Defender
By:

Chad Ikerd (Bar No. 33899)
600 Jefferson St., Ste. 902
Lafayette, LA 70501
(337) 232-9345

~ Oregon is the only other state in the union that allows for less-than-unanimous jury
verdicts. Unanimity is required in federal criminal court.
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victim, Clement Amos, encountered Defendant,
Corlious C. Dyson, standing outside a neighbor's
door. When Mr. Amos questioned Defendant as to
what he was doing, Defendant shot the victim five
times. Mr. Amos died as a result of the gunshot
wounds.

Defendant was indicted for the August 26, 2012
second degree murder of Clement Amos. A jury
found Defendant guilty of second degree murder.
Defendant filed a "Motion for a New Trial" and a
"Post-Verdict Motion of Acquittal." Defendant also

filed a "Motion to A l low Defendant to Proffer
Testimony Excluded During [~~2] Trial." The trial
court denied the first two motions in open court.
However, the trial court allowed Defendant to file
the proffer into the record. The trial court sentenced
Defendant to life imprisonment without the benefit
of parole, probation, or suspension of sentence.

T hereafter, Defendant f i led a " Motion f o r

Reconsideration of Sentence," which the trial court
denied.

Defendant appeals and alleges the evidence was
insufficient to establish that he was the man who
shot and killed the victim, and the trial court erred
when it denied his oral motion for a mistrial and his
written motion for a new trial based on erroneous
evidentiary rulings and improper intervention by
the trial court into the case. For the following
reasons, we find there is no merit to either of
Defendant's allegations of error. Accordingly, we
affirm Defendant's conviction and sentence.[~788] [Pg 1] GREMILLION, Judge.

In the early morning of August 26, 2012, the
ERRORS PATENT

In accordance with La.Code Crim.P. art. 920, all'Honorable David E. Chatelain participated in this decision by
appointment of the Louisiana Supreme Court as Judge Pro Tempore

CHAD IKERD
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appeals are reviewed for errors patent on the face of
the record. After reviewing the record, we f ind

there is one error patent. Additionally, the court
minutes of sentencing require correction.

[Pg 2] First, the record before this court does not
indicate th a t the tri al court advi sed
Defendant [~~3] o f t h e p rescriptive period for
filing post-conviction relief as required by La.Code
Crim.P. art. 930.8. Thus, the trial court is directed
to inform Defendant of the provisions of Article

930.8 by sending appropriate written notice to
Defendant within ten days of the rendition of the
opinion and to file written proof in the record that
Defendant received the notice. State v. Roe 05-116
LaA . 3 Ci r . 6/ 1 /05 9 0 3 S o .2d 1265, wri t

denied, 05-1762 (La. 2/10/06), 924 So.2d 163.

Next, the court minutes of sentencing do not reflect
that the t r ia l court i mposed Defendant's l i fe
sentence at hard labor as indicated in the transcript.
"[W]hen the minutes and the transcript conflict, the

transcript prevails." State v. Wommack 00-137 . 4
LaA . 3 C i r . 6/7/00 7 70 So.2d 365 369, writ

denied, 00-2051 (La. 9/21/01), 797 So.2d 62.
Accordingly, the trial court is ordered to correct the
sentencing minutes to r e f lect that Defendant's
sentence is to be served at hard labor.

[Pg 3] In State v. Fields 08-1223 . 6- 7 La A
4 Cir. 4/15/09 10 So.3d 350 354, writ denied, 09­

1149 (La. 1/29/10), 25 So.3d 829, regarding the
s ufficiency o f t h e e v i dence t o i d entify t h e

perpetrator, the fourth circuit stated:

In eva luating whe ther evi d ence i s

constitutionally s u f f icient to sup por t a
conviction, an appellate court must determine

whether, viewing the evidence in the light most
favorable to the prosecution, any rational trier

of fact could have found the defendant guilty
beyond a re asonable doubt. Ja ckson v .
Vir inia 443 U.S. 307 99 S.Ct. 2781 61

13 LaA . 4 Ci r . 7/28/99 744 So.2d 99 106.
The Jackson standard applies to all evidence,

both direct and circumstantial, to test whether it
is sufficient to prove guilt beyond a reasonable

doubt to a rational jury. State v. Neal 00-0674
. 9 La.6/29/01 796 So.2d 649 656, citing

State v. Ca t v i l le 44 8 So . 2d 67 6 678

~La 1984 Th .e revi.ewing court, however, is

not called upon to decide whether it believes
the witnesses or whether the conviction is

contrary to the weight of the evidence. State v.
Smith 600 So.2d 1319 1324 La.1992 . Within
the bounds of rationality, the trier of fact may
accept or reject, in whole or i n p a rt , the
testimony of any witness. State v. Case 9 9 ­
0023 . 1 4 La.l / 2 6 /00 7 7 5 So .2d 1022
1034. T he fact f i nder's discretion wi l l b e
impinged upon only to the extent necessary to

guarantee the fundamental protection of due
process of l aw. [~~5] Id . , ci t ing State v .
Mussall 523 So.2d 1305 La.1988 .

When a conviction is based upon circumstantial

evidence, La. R.S. 15:438 provides that such
evidence must exclude every reasonable

hypothesis of innocence. This is not a separate
test from Jackson v. Virginia, but rather is an
evidentiary guideline to f aci l itate appellate
review of whether a rational juror could have

found a defendant guilty beyond a reasonable
doubt. State v. Wri ht 445 So.2d 1198 1201

SUFFICIENCY OF THE EVIDENCE

Defendant asserts that the evidence presented to the
jury was insufficient to sustain the verdict of
second [~789] d egree murder. Specifically,
D efendant argues that s i nce t here w a s n o

eyewitness to the actual shooting, the evidence that
he was the shooter was circumstantial. Defendant
notes that the witnesses who identified him from a
photographic lineup did not identify him as the
shooter in court. Finally, Defendant argues that the
DNA t estimony [~~4] w a s in conclusive and

misleading in that the DNA a nalysis did not
identify him as one of the mixed, partial DNA

profiles found on evidence from the scene of the
crime.

CHAD IKERD Page 2of 20
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~La 19.84

"When identity is d isputed, the State must

negate an y rea sonable p r obability of
misidentification in order to satisfy its burden

to establish every element of the crime charged
beyond a reasonable doubt." State v. Weber
02-0618 . 11 La A . 4 Cir . 12/4/02 8 3 4

So.2d 540 549. See also State v. Edwards 97­
1797 . 12 -14 La . 7/2/99 7 50 So.2d 893
902.

snooping around the apartment buildings. They
exchanged phone numbers. The Amoses stayed

outside for about twenty minutes then went to their
apartment and went to bed. At about 4:00 a.m., Ms.

Lange called Ms. A mos and said there was
someone at her door. The Amoses went outside, but
they could not see anyone at Ms. Lange's second­
floor apartment door. Mr. Amos went across the

street and started up the stairs as Ms. Lange came
out her door. Pointing to Ms. Desselle's door, which
was across the second-floor [**7] walkway, Ms.
Lange cried, "Look, there he is." Mr. Amos asked

the man, "Hey, can I help you with anything?" The
man replied, "No." Ms . La n ge then s tarted

screaming, "You had [Pg 5] been there for thirty
minutes. I' ve seen you standing there." Ms. Amos

stated that the man stepped out into the light and
pointed a gun at her husband. She ran into the
apartment to call the police and to get a gun that
was in the apartment. While she was searching for

the gun, she heard gunshots. She ran out of the
house and found her husband lying on the ground.
She testified she was not able to clearly see the
man's face but said he was wearing a white tee shirt

and red shorts.

Ms. Desselle lived at 126 Hummingbird Lane on
the second-floor of th e apartment building in
Apartment D. She testified that at about 10:00 p.m.
on August 25, 2012, she was standing in her living

room when she heard someone open the screen
door of her apartment. Not knowing who it might

be, she did not go to the door. Shortly thereafter,
she heard the door close and steps walking away
from her apartment door and going down the stairs.
Ms. Desselle testified that she looked out her

window and saw a man wearing a white tee shirt
and [**8] red shorts. After the man left, she saw
neighbors, Ms. Harris and her boyfriend, Mr.

Omos, standing outside. She went out and asked
them if they knew the man, but they did not. Ms.
Desselle stayed outside talking to her neighbors.

She said she also saw Ms. Amos and the victim
arrive at their apartment across the street. At about
midnight, Ms. Desselle said that she went back to
her apartment and went to bed. She stated that at

In the current case, Defendant was convicted of

second degree murder, which is defined in perhnent

part as "the killing of a human being: 1) When the
offender has a specific intent to kill or inflict great

bodily harm[.]" La . R.S. 14:30.1 A 1 . Specific
intent is that state of mind which exists when the

[Pg 4] c ircumstances indicate that the offender
actively de s i red the pre scribed cri m inal
consequences to follow his act or failure to act. La.

e stablished that positive identification by o n e
witness only is sufficient to support a conviction.

State v. Weary, 03-3067, (La. 4/24/06), 931 So2d
297, cert denied, 549 U.S. 1062, 127 S. Ct. 682,
166 L. Ed. 2d 531 (2006). It is the finder [*790] of
fact who weighs [**6] the respective credibilities
o f the w i tnesses, and an appellate cont w i l l
generally not second-guess those determinations.
State v. Bri ht 98 -398 . 2 2 La. 4 /11/00 7 7 6
So.2d 1134.

At the trial, the following testimonies and evidence

were submitted to the jury:

Kelly Amos, the victim's wife, testified that they

lived at 129 Hummingbird Lane in L a fayette,
Louisiana. On August 26, 2012, Ms. Amos testified
that she, her husband, and their three children
arrived home from visiting Mr. Amos's parents at

about 1:15 a.m. They found Jayde Lange, Sandra
Harris, Carlos Omos, and Calisa Desselle sitting

outside Ms. Harris's two story, four-plex apartment
building. The Amoses' apartment was in a building
across the street. They were told about someone
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Mr. George, and his two c h i ldren were also
sleeping in the apartment. She stated she was

awakened by the squeak of her screen door being
opened. She said she could tel l someone was
listening at the door. Then she heard a knock. Mr.
George answered the door. Ms. Lange testified that
she heard a man say that his car needed a boost.
She said [Pg 7] that Mr. George dressed and left the
apartment with the man. Later, she heard someone
on the porch outside her apartment and called the

police. Later in the day, Ms. Lange stated that she
saw a car with two people sitting in it . She was
suspicious of the vehicle so she noted the license
plate number on her phone. After the shooting, she
told the police she thought the passenger in the car
was the shooter and gave them the license plate
number.

Ms. Lange testified that on August 25, 2012, Ms.
Harris knocked at her door and told her about

seeing the strange man. Ms. Lange went outside
and spoke with Ms. Harris, Mr. Omos, the Amoses,

Ms. Desselle, and another neighbor about a person
prowling around the apartments. They exchanged
phone numbers and agreed to keep in touch. Ms.
Lange stated that she stayed outside [~~11] until
approximately 2:30 to 3:00 a.m. talking with the
neighbors and then went back into her apartment.

She said that about 4:00 a.m., she heard someone
walk up the stairs. She looked out her window and

saw someone standing at Ms. Desselle's apartment
door. Ms. Lange called Ms. Amos and told her the

man was back on the porch. She also called the
police again. Ms. Lange then saw the v ict im
approach from across the street. The man was
knocking on Ms. Desselle's door. Ms. Lange said

that the victim walked up the stairs and asked the
man if he could help him. The man said that his car

needed a boost. Ms. Lange opened her door and
told the victim that he was the same man who came

to her door the evening before asking for a boost.
She stated that the man asked who owned the gold

car parked downstairs. She said she asked him
'"[D]o you need a boost or you need the person that

drives that car' and he was like 'who lives here?'"
The man then pointed a gun at her. She ran inside

about 4:00 a.m., she was awakened by gunshots.
She went outside and saw Ms. Amos crying over
the body of her husband at the bottom of the stairs.

Ms. Harris resided on the ground floor of the same
apartment building as Ms. Desselle. Ms. Harris
testified that on August 25, 2012, she and her
boyfriend had gone outside that evening and were

sitting in chairs below the second-floor walkway.
She heard a screen door close upstairs and watched

a man dressed in a [Pg 6] white tee shirt and red
shorts walk down the stairs. She greeted him, and

the man responded, "What's up?" She stated she got
a good look at his face. Ms. Harris said that he was

a black male, tall, medium build, with short hair
and gold f ront teeth. Ms . H arris stated that

a fterwards she s p oke w i t h bo th [~~9] he r
neighbors, Ms. Desselle and Ms. [~791] Lange,

about the man. She said that Ms. Lange had already
spoken with her about a man hanging around the
neighborhood in the early morning. Ms. Harris
testified that she, Mr. Omos, and Ms. Lange and

her boyfriend, Craig George, made a quick perusal
around the apartment building, then sat outside
talking until about 3:00 a.m. During this time, Ms.
Amos and the victim arrived. Ms. Harris testified

she and Mr. Omos went to bed around 3:45 a.m.
Shortly thereafter, they heard shots. When they

went outside, the victim was lying on the ground at
the bottom of the stairs.

On October 17 , 2012, Ms . H arris i dentified
Defendant from a photographic lineup. While Ms.
Harris agreed that on the photographic l ineup
s tatement f o rm , sh e w r o t e t h a t t h e m a n s h e

identified "looks the most like the person seen that
day," she testified that the person she identified,

number two of the photographic lineup of six, was
the person she saw walking down the stairs the
morning of August 25, 2012.

Ms. L ange t estified t hat s he li v ed a t 126
Hummingbird Lane, Apartment C. She said that in

t he early m orning o f A u g ust 25 , 2 0 12, a t
approximately 4:00 a.m., she was sleeping in a

recliner [~~10] in her living room. Her boyfriend,
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her apartment and called the police. Within a
minute, she heard several gunshots. She stated that

the man who pointed the gun at [Pg 8] her wore
clearish, white gloves. He was dark skinned, had

gold teeth, wore a white tee [~~12] shirt and red
shorts, and was of medium build. On October 17,

2012, Ms. Lange identified Defendant as the
shooter from a photographic lineup.

[ ~792] John Su l l ivan, a d e tective w i th t h e

L afayette Parish S h eriff s O f f i ce , l e d the
investigation. He arrived on the scene at 5:08 a.m.

He was first briefed by the witnesses. He was told
by Ms. Harris that Ms. Lange had seen a vehicle,

parked close to the apartment building, the morning
before. Detective Sullivan was shown two plastic

gloves that were located on the fourteenth and ninth
steps leading down from the second floor of the

apartment building. The gloves were collected as
evidence. There was a similar plastic glove also

collected as possible evidence found on a shrub a
short distance away from the apartment. Detective
Sullivan was given a description of the man seen on
the building's second-floor walkway: slender black

male, over six feet tall, dark complected, short hair,
and gold front teeth.

Detective Sullivan testified that he followed up on
Ms. Lange's observation that the shooter may have
been in a vehicle she saw in the v icinity; he
determined that the owner of the vehicle lived in
Abbeville. The owner's daughter, who l ived in
Morse,[~~13] had possession of the car. The
daughter and her boyfriend, Cody Boudreaux, were
picked up and interviewed in Lafayette. Detective
Sullivan stated that he received search warrants for
the vehicle and their residence. It was determined
that on the morning of the shooting, she and Mr.
Boudreaux were r iding around Abbeville and
returned home around 3:00 or 4:00 a.m. Shortly
thereafter, a friend called and asked for a ride to
work. A surveillance camera installed at the friend' s
employment showed the vehicle dropping the

friend off around 5:00 a.m. However, on August
26, 2012, Detective Sull ivan had a [ P g 9]
photographic lineup prepared which included a

picture of Mr. Boudreaux. Ms. Harris was shown
the photographic lineup, but she did not identify

any person in the lineup.

Detective Sullivan testified that various potential
suspects were looked at but eliminated. Then in
October 2012, Detective Sullivan received a call
from C l a ire Gu i dr y with the A cad iana
Criminalistics Laboratory (ACL) who i n formed
him that the DNA profiles obtained from the gloves

found on the apartment building's steps were
e ntered in t he "CODIS" system and a "hit"

indicated Defendant as a potential contributor.
Based [~~14] o n th i s i n f o rmation, Detective
Sullivan prepared a photographic l ineup which
included Defendant. The lineup was shown to both

Ms. Harris and Ms. Lange. Both women identified
Defendant as the shooter.

Dr. C hristopher Tape, w ho wo r ked f o r th e
Louisiana Forensic Center, performed the autopsy
on the victim's body. He testified there were a total
of five gunshot wounds to the victim's head and

body. One gunshot entered the back top of the
victim's head. The bullet from this wound was
recovered from the victim's jaw. A second gunshot
entered the victim's chin and exited the other side
toward the back of the chin. A t h i rd gunshot
entered the right, upper back. A fourth gunshot
wound entered the right side of the victim's chest,
and the fifth gunshot wound entered the upper right
area of the victim's abdomen. Dr. Tape stated that
the placement of the entry wounds indicated that
e ither the gun was moving or the v ictim was
moving, or both, at the time the shots were fired.

Moreover, the gun was discharged from a distance
of more than three feet from the victim.

Ms. Guidry was qualified as an expert in the field
of forensic DNA analysis. She worked for ACL and
conducted the analysis of the DNA [~~15] found in
the three gloves recovered at the crime scene. Ms.
Guidry testified that the analysis of the [Pg 10] two

gloves found on the apartment building's steps
showed a mixed, partial DNA profile. [~793] She
explained that there was more than one contributor
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to the DNA profile and only a partial DNA of each
was revealed. The profiles from the three gloves

were submitted to CODIS. Of the gloves found on
the ninth and the fourteenth steps, Ms. Guidry

testified that CODIS made "hits" to Defendant. She
explained that CODIS, a DNA data repository with

the Federal Bureau of Investigations, contained a
profile that had similarities or "association" with
the two profiles ACL had submitted.

Ms. G uidry c o n tacted the p o l i ce w i th th i s
information on October 15, 2012. She received a
reference DNA sample f rom D e fendant. After
analyzing the r e ference sample, Ms . G u idry

concluded t ha t s h e co u l d not ma k e an
identification. She testified, however, that she could

not exclude Defendant as a contributor. She
explained:

[I]n calculations, we use a statistical program
called "pop s tats" wh ich i s c r eated and
developed by the FBI and uses a population
database created by the FBI to generate

s tatistics. With r egards to [~~16] i tem 1 ,
approximately 99.9999989o of the A f r ican

Americans population would be excluded, or
approximately one in fifty-nine million African

Americans would be i ncluded as potential
contributors. And what that means is that a
random person ­ — a random unrelated person

selected out of the population has a one in fifty­
nine mill ion chance of having their DN A
profile not being excluded, or a 99.9999989o of
being excluded as a potential contributor. In
addition, approximately 99.999994[fo] of the
Caucasian population would be excluded, or
one ­ — approximately one in one hundred

s eventy-five mi l l ion C aucasian would b e
included as potential contributors.

Ms. G uidry e xp lained that w h en m a k ing a
comparison between the evidence profile and the
reference profile, she tests "the DNA at s ixteen

different locations which each individually is called

a "locus" and collectively called "loci", which [Pg

11] one can think of in terms of a street address
along a highway. A locus is a specific location on
the DNA." Ms. Guidry went on to explain:

[T]he individual had alleles in common. An
allele is basically a variant form of a gene
similar to cars on [ ] the lot of a dealership

where you have the same make and [~~17]
model of a car parked next to each other — one

painted red, one painted blue. It's the same car,
but you have a red version and a blue version.
Same thing with alleles. It's different versions
of the same gene. So, when comparing a
reference sample ­ — an evidence sample and a
reference sample, I look for similarities and
difference among the alleles that are called at
each of those locations in the DNA, the sixteen

locations. So, for Item 2, there were eleven
location where Corlious Dyson was completely

observed in the mixed DNA profile.
She further testified that for the other glove, item 1,

there were fifteen locations where [Defendant's]
alleles were completely observed in the mixture.

However, Defendant was excluded from the mixed,
partial DNA profile found in the glove located in
the shrubbery.

Dr. R o n ald A ct o n, a mi cro b iologist a n d

immunologist, who was also qualified as a forensic
DNA expert, testified on behalf of D e fendant.

Generally, Dr. Acton agreed with Ms. Guidry that
Defendant could not be excluded as a contributor to

the mixed, partial DNA profile found in one of the
gloves found on the steps. However, he did testify
that in a case when there are other individuals
contributing [~~18] DNA, the genetic markers or
a llele s presented i n t h e re sults should b e
categorized either as an exclusion [~794] or as
inconclusive for the reason that other individuals'
DNA could leave alleles, which when mixed with
DNA profiles of other subjects could provide the
same results. While Dr. Acton found nothing wrong
with the testing protocol of ACL, he noted that
highest position Ms. Guidry could achieve with her

Master of Science degree in any of his former
Combined DNA Index System.
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laboratories would be supervisor. He also noted that
ACL's director did not hold a Ph.D, who generally

would be required to sign off on any testing results.
However, he did not [Pg 12] disagree with the
results of ACL's testing which produced the profile
of the mixed, partial DNA found in the two gloves

or the results of the testing procedures which
produced Defendant's DNA p r o f i le f r om t h e
reference sample.

D efendant argues in br ief that the lack o f an
eyewitness to the shooting and the DNA testimony,
which did not positively identify Defendant as a
contributor to the mixed, partial DNA profile, were

c ircumstantial e v idence a t be s t a nd wer e
insufficient to sustain the verdict of second degree

murder.

While no one saw Defendant pull the [~~19]
trigger of the gun that killed the victim, Ms. Harris
identified Defendant as the man she saw in the
early evening of the shooting and Ms. Lange
identified him as the man she saw just minutes
before the shooting. Both w i tnesses identified
Defendant from the photographic lineup as the man

they saw then.

Factors to consider in assessing the reliability of an
identification include: 1) the witness's opportunity

to view the perpetrator at the time of the crime, 2)
the witness's degree of attention, 3) the accuracy of

his or her prior description of the criminal, 4) the
level of certainty demonstrated at the confrontation,

and 5) the t ime between the cr ime and the
confrontation. Manson v. Brathwaite 432 U.S. 98

97 S.Ct. 2243 53 L. Ed . 2d 1 4 0 1 977. M s .
Desselle saw a man dressed the same as the man
later identified as Defendant, in the late evening of
August 25, 2012, as did Ms. Amos on the morning
of August 26, 2012. Ms. Desselle stated that the
man who stood at her door wore a white tee shirt

and red shorts, and the man seen and described by
Ms. Harris a minute later coming down the steps

from the second-floor walkway on the evening of
August 25, 2012, wore red shorts and a white tee

shirt and had gold teeth. Ms. Harris testified she

and Mr. Omos were sitting [~~20] in chairs at the
bottom of the steps. The steps ended right at her
front door and her porch light was [Pg 13] on. Ms.
Lange saw Defendant with a gun as he stood on the

second-floor walkway just minutes before Mr.
Amos was shot. She testified that her front door

light was on when she observed Defendant. She
spoke with Defendant before he raised the gun. She
observed that he was wearing a plastic glove like
the ones found on the steps immediately after the

shooting. After she ran back into her apartment, she
heard pounding on the stairs, like someone running

down the steps, then gunshots. Ms. Lange further
testified that the man who pointed a gun at her wore
a white tee shirt and red shorts and described him
as having short hair and gold teeth. Furthermore,
while Ms. Lange did not see the man who knocked
at her door in the early morning of August 25,

2012, whose excuse for being at her door was that
his car needed a boost, the man in the white tee

shirt and red shorts on the walkway on the morning
of August 26, 2012, made the same statement to the

victim.

On the photographic lineup form it was noted that
Ms. Harris stated that Defendant "looks the most
like the person seen that day." [~~21] Defendant
argues in brief that "[h]er testimony and statement

written on t h e lin eup f o r m we r e n o t an
identification [~795] of [Defendant] as the person

she saw, r a ther s h e on l y ind i cated t h at
[Defendant's] picture looked the most similar to the
suspect, out of the six people in the lineup." When
questioned about what the statement meant, Ms.
Harris stated that it meant "[t]hat that's the person
that I identified." Ms. Harris said that she did not

guess when she made the identification because she
was told not to guess by the detective.

Defendant also argues that the two witnesses never
identified Defendant in open court as the man seen

on the second-floor walkway. Defendant argues
that in State v. Ware 06 - 1703 . 7-9 La.

6/29/07 959 So.2d 459 463-64 n. l, the supreme
court stated that when identification of a defendant
is an i s sue, th e t es t to [Pg 14] ne g ate
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misidentification presupposes that the defendant
was identified at trial by the witnesses. In Ware, the
supreme court noted that the witness did not give
an in-court identification of the defendant as her

assailant. However, she had testified that her
former father-in-law was t h e a ssailant. The

supreme court noted that the jury had the benefit of
observing the witnesses and the defendant and
could judge for themselves. [~~22] The supreme

court referred to State v. Stewart 00-2960 . 7 La.

3/15/02 815 So.2d 14 17, wh ich "cit[ed] 4 J .
Wigmore, Evidence, g 1157 (Chadborne rev.1972)

for the principle of autoptic preference, or things
proved by the self-perception of the t r ibunal)."
Ware 959 So.2d at 463. We have not found any

jurisprudence requiring an in-court identification of
the defendant is a necessary element to negate an
allegation of misidentification. In the current case,

the jury had the benefit of seeing the photographic
lineup which included Defendant's picture and

Defendant sitting in the courtroom and observing
Ms. Harris and Ms . L ange testify that they

identified Defendant from his picture in the lineup.

In brief, Defendant points out that neither Ms.
Harris nor Ms . L ange testified they saw that
Defendant had tattoos, which "[Defendant] clearly
had in the photo[s.]" Detective Sullivan admitted

that of all the persons he interviewed who saw the
shooter during that time period, none indicated they

noticed tattoos. Despite Defendant's assertion that
tattoos were clearly discernible in the photographic
lineup, the lineup photograph does not clearly show

tattoos on Defendant's face or neck. The jury had
the benefit of sitting in the courtroom for several
days with D efendant. They could [~~23] see

whether Defendant had tattoos that [Pg 15] could
clearly distinguish him f rom someone with the

same complexion but without tattoos.

Finally, Defendant argues that concerning the DNA

analysis:

The only absolute conclusion that can be
reached in DNA analysis is that someone is
"excluded" as a source, never that the person is
"included." (R. at 367, 377, 380). Therefore,

when a sample does not reveal the full DNA
profile of a suspect, the evidence may not
prove anything. (R. at 541). It is circumstantial
at best.

We find that when considered in a l i ght most

favorable t o t he pr o secution, th e e v i dence
sufficiently supported the verdict of second degree

murder. Moreover, we f ind that the ev idence
presented neg ated the poss i b i l it y of
misidentification. The d irect and c i rcumstantial
evidence put Defendant at the scene of the crime at

the time the crime was committed. As noted above,
a single eyewitness's testimony that [ ~796] a

perpetrator was at the scene of the crime was
sufficient to establish that he was there. While it

was circumstantial that Defendant killed the victim,
Defendant was seen with a gun in his hand a minute

before the shots were fired. He was the only person
standing at the top [~~24] of the steps which led

down to the ground floor. The victim was the only
person on the steps a minute before the shots were
fired. Also, as Defendant admits, the mixed, partial
DNA located in the gloves left behind on the steps

after the shooting that could not exclude Defendant
f rom having c ontact w i t h t h e gl o ves was

circumstantial evidence. However, considering the
direct evidence of his immediate presence and the

circumstantial evidence tending to show that he
was the one who p u l led the t r igger, i t was

reasonable that the jury concluded Defendant was
the shooter. F u r thermore, c onsidering t h a t
Defendant shot the victim five times with a firearm,

[Pg 16] it was reasonable for the jury to conclude
beyond a reasonable doubt that Defendant had the
specific intent to kill or inflict great bodily harm.
The discharge of a firearm at close range aimed at a

person indicates a specific intent to kill or infl ict
great bodily harm upon that person. State v. Seals
95-305 La. 11/25/96 684 So.2d 368, cert. denied,

520 U.S. 1199, 117 S. Ct. 1558, 137 L. Ed. 2d 705
(1997).
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Lastly, Defendant briefly argues that he could not
have been found guilty as a principal. Except for a
brief speculation that the shooter was seen as a
passenger in a vehicle later in the morning, there
was no evidence or discussion [~~25] in the record
to indicate there was another involved in the killing

of the victim.

There is no merit to this assignment of error.

rule is that a "[j]udicial comment upon the facts
or the evidence in the presence of the jury is a

noncorrectable e r ror whi ch m u s t r e s u lt i n
mistrial or r eversal. L a . C o de Cr .P . ar t .

~772; L a .Code Cr . P . ar t . 806 . " St a te v .
Brevelle 270 So.2d 852 855 La.1972 (citing

State v. Loni an 263 La. 926 269 So.2d 816

~1972; State v Iversoa 136 La 982 .68 So 98.

RIGHT TO PRESENT A DEFENSE

Defendant argues that the trial court made several

erroneous evidentiary rulings which interfered with
his right to present a defense. Specifically, he

argues that the trial court impermissibly interjected
itself into the trial by aggressively questioning a
witness and the trial court would not allow defense
counsel to question the credibility of Detective
Sullivan's investigation. Finally, he asserts that the
trial court did not fulfil l i ts gatekeeping function
"when it allowed the State's forensic DNA 'expert'

to qualify as an expert."

First, Defendant argues that the t r ia l c ourt's
questioning of Ms. Harris during the State's direct
examination, "made Mr. Harris' answers, thereafter
in front of the jury, become more clear and

confident, when she had only moments beforehand
stated she did not remember all the events clearly."
In State v. Thomas 12-1458 . 3-5 LaA . 3

Cir. 6/5/13 1 1 4 So.3d 684 6 87-88, this court
discussed a trial court's questioning of witnesses
during trial, as follows:

[Pg 17] Art icle 772 o the Louisiana Code o
Criminal Procedure, referred to as the "no­
judge-comment rule," states: "The judge in the
presence of the jury shall not comment [~~26]
u pon the f a cts o f the ca se, e i ther b y
c ommenting upon or rec apitulating t h e
e vidence, repeating the testimony o f a n y
witness, or giving an opinion as to what has
been proved, not proved, or refuted." See
identical prohibition regarding jury charges in
La.Code Crim.P. art. 806. The Century-old

In State v. Williams 375 So.2d 1379 La.1979,
where the trial court extensively questioned a

witness, th e L ou i siana S upreme C o urt
explained the no-judge-comment rule and

reversed the conviction on the ground that the
questioning constituted improper comments on
the evidence:

The no-judge-comment rule is designed to

safeguard the role of the jury as the sole
judge of the facts on the issue of guilt or
innocence. State v. Hod eson 305 So.2d

Thus, i f t h e e f fect o f a qu estion or
comment i s to pe r mi t a rea sonable
inference that it expresses or implies the
judge's opinion as t o t h e d e fendant's

innocence or g u i l t , t h i s c onstitutes a
violation of the defendant's statutory right
to no-comment and thus requires reversal.

State v. Green 231 La. 1058 93 So.2d 657

~1937 . Likewise, [**27] any comment or

question by t h e j u dge expressing or
implying his opinion with regard to a
material issue i s r e versible. State v .

Hod eson 305 So.2d 421 421 La .1974
(summarizing decisions).

The no-comment rule does not bar a trial
judge from asking clarifying questions in
the presence of the jury; nevertheless, in
the exercise of this power, the judges

questioning must be cautiously guarded so
as not to constitute an implied comment.
State v. Nicholas 359 So.2d 965 La.1978 .
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The judge may even question a witness as
to a m aterial matter which has been
omitted, providing he d oes so i n a n
i mpartial m anner a n d co n ducts h i s

examination in such a way that he does not
indicate his opinion on the merits or any

doubt as to the credibility of the witness.
State v. Groves 311 So.2d 230 La.1975 .
See, generally, Joseph, Work o f the
Appellate [Pg 18 ] C ourts i n 1 9 74-75
Criminal Trial Procedure, 36 La.L.Rev.

605, 624-26 (1976).

H owever (whatever i t s w i sdom), t he
legislative imposition of the no-comment

rule represents a considered determination
that the trial judge's role is essentially as an
impartial umpire in an adversary trial,
rather than as an active participant in the

development or presentation of evidence.
Therefore, as we w a rned in St a te v .

Wa ster 361 So.2d 849 856 La.1978:

" * * * (Q)uestioning of witnesses in a

criminal jury trial by the judge is a

practice to be avoided unless [~~28]
deemed indispensible to a f a i r and
impartial tr ial . A j u dge should be
constantly aware of the basic premise

of a criminal trial which calls upon the
State, not the judge, to p rove the
defendant's guilt beyond a reasonable

doubt. It is enough for the judge to
impartially and w isely regulate the
conduct of the tr ial with o ut

participating in the i n terrogation of
w itnesses, a p ractice f raught w i th

danger of prejudice to the defendant."

State v. Williams 375 So.2d at 1381-82
(footnote omitted).

of the courtroom, and questioned Ms. Harris.
Defendant argues:

The State asked Ms. Harris if she remembered

being shown two lineups — State exhibits 7 and
14 — to which Ms. Harris replied, "I don' t

recall." (R. at 449). She then said "No, I didn' t
identify some — anyone" in the lineups. Id.
Nor [~798] did she recognize anyone in the
lineups (R. at 450). Ms. Harris said she did not
remember doing the lineup, but conceded the
signature on the form looked like her signature.

(R. at 499). The trial court then interrupted the
prosecution, without either party asking [~~29]
it to do so[.]

Defendant then cites a portion of the trial court's

questioning of the witness and argues:
[Pg 19] The t r ial court then asked similar
questions regarding Exhibit Number 7, but Ms.
Harris indicated she did not initial a photo in

that lineup. (R. at 451). Defendant counsel
s tated his confusion to the purpose of the
questioning. (R. at 452). The trial court then
replied, in front of Ms. Harris:

COURT: Oh, I know where she was going.
I know exactly where she was going and I

know exactly what's going on with this
witness. Okay? All r ight. Let's bring the
jury back in.

Defendant misstates Ms. Harris' testimony and
eschews the content of the conversation. There
were three photographic lineups shown to Ms .
Harris. The first lineup was the photographic lineup

shown to Ms. Harris on August 26, 2012, which
contained the picture of Mr. Boudreaux. Ms. Harris
did not identify anyone or initial any of the six
pictures as b e ing t h e s h ooter. Th e s econd
photographic lineup included a picture of a possible
suspect named Cephus Ruffin, shown to Ms. Harris
on September 20, 2012. Ms. Harris made no
identification on this photographic l ineup and,

t herefore, i n i t ialed n o pic t u re. T h e thi r d
photographic [~~30] lineup shown to Ms. Harris
on October 17, 2012, was the l i neup which

During the State's examination of M s . H arr is

concerning t h e thr e e ph o tographic l i neups
summited to her by the pol ice, the trial court

interrupted the State's questioning, sent the jury out
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impermissibly interjected its opinion "when it

stated, '[h]ow are y o u go in g t o ove rcome

[ eyewitness testimony]?' (R . a t 243 ) . " Th e
comment arose as a result of defense counsel's

c ross-examination o f Det ective S u l l ivan, a s
follows:

Q You also found during the interview that Mr.
George had [~~32] another girlfriend besides
Ms. Lange, or at least someone else he was

sleeping with at the time?
MS. SIMON: Objection, Your H onor.

Relevance.
COURT: Sustained. Sustained. Relevancy.
MR. IKERD: Can we approach then?

[Pg 21] COURT: Alright. Okay. Remove
the jury, please.

COURT: Alright. Okay. The jury has been
removed. Alright, Mr. Ikerd.
MR. IKERD: Yes, Your Honor.
COURT: Whether or not Mr. George had
ten g i r l f r iends h a s no rele v ancy
whatsoever. Okay? Absolutely none.
MR. IKERD: Al r ight. Can I m a ke my
argument then, Judge?

COURT: Yes.

MR. IKERD: It absolutely has relevancy.

The police officers in fact thought it had
relevancy. They investigated the person
that he was sleeping with. They admitted to
it. And her boyfriend because they thought

as a possible suspect or at least a possible
lead could be jealous boyfriend. The same

way they investigated or at least looked
into the drug aspect. I have a right to put on
a defense whether they in fact completed
that investigation, and that's what I 'm
trying to do. I have a r ight to draw a
reasonable suspicion. If eventually a juror
believe[sic] that one of those leads should
have been followed further than it was is
absolutely relevant t o w h ether Corey
Dyson [~~33] i s t h e r i ght person. I 'm
gonna get to the DNA and I'm gonna get

contained a picture of Defendant.

The first photographic lineup given to Ms. Harris at
trial was the lineup that contained a picture of Mr.
Boudreaux, State's exhibit number 15. Ms. Harris'
initial response to the question of whether she
remembered the lineup was a reasonable response.
The viewing of the lineup occurred three years

prior to the trial, and it was on the same day her
friend was killed on her doorstep. Even though Ms.
Harris answered the questions correctly — it was her
signature, and she did not initial a picture as being

the shooter — it appears from the questions that the
State and the trial court may have thought the State
had presented Ms. Harris with the photographic
lineup w h ich in c luded D e fendant's p i cture.

However, when the [Pg 20] trial court took over
questioning Ms. Harris, i t s tarted with State' s
exhibit number 14, which was the l ineup that
contained Defendant's photograph. Again, Ms .
Harris answered the trial court correctly; yes, it was
her signature, and, yes she did initial the picture of
Defendant. The same was true when the trial court

questioned her regarding exhibit number 7 which
contained [~~31] the p icture of Cephus Ruffin;
yes, it was her signature, and no, she did not initial
any of the pictures.

In Thomas, this court determined that the trial court

committed reversible error by interjecting itself into
the State's case by recapitulating the evidence,
h ighlighting facts re levant i n t h e c a se, and

suggesting to the jury the trial court's view of the
facts when it questioned three witnesses in front of
the jury. In this case, the trial court removed the

jury to clear up any confusion regarding Ms.
Harris's identifications in the three photographic
lineups. The trial court's action did not indicate an
opinion regarding Defendant's guilt or innocence or

the credibility of the witness. Following the jury's
return t o t h e c o u r t room, th e w i t ness testi f ied

regarding the photographic l ineups clearly and
correctly, as she had during the t r ia l court's

questioning.

[~799] Defendant also argues that the trial court
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t he identification part, but part o f o u r
argument is that they didn't go far enough.

They didn't finish half of the leads that they
had.
COURT: But the y ar e all e ged e ye
witnesses. How are you going to overcome

that?
MR. IKERD: I'm gonna go ­ — sorry, Your

Honor.
COURT: I'm saying alleged. You know,

the jury's not in here.

COURT: Listen, I understand that perfectly
well that you have a constitutional right to

defend your c l ient. The fact that M r .
George may have been a drug dealer, may

[Pg 22] have been ­ — you understand, has
no relevancy in this instance as far as I'm

concerned.

risk of misleading the jury, or by consideration of
undue delay or waste of time. La.Code Evid. art.
403; State v. Mosb 59 5 So.2d 1135 La .1992 .
Further, the fact that police investigate a potential

lead does not necessarily make it relevant for trial
purposes. Absent a clear abuse of discretion, the

trial court's determinations concerning relevancy
and admissibility should not be overturned. State v.
Vaughn, 431 So.2d 358 (La.1982). Defendant has
failed to show that the t r ial court abused its

discretion when it ruled questions concerning Mr.
George's girlfriends' boyfriends were irrelevant.

[Pg 23] Next, Defendant asserts the [~~35] tr ial
court prevented him from presenting a defense by
not allowing him t o a t tack the credibility o f

Detective Sullivan's investigation into the shooting.
He asserts the police were inept and disregarded

potential suspects. He contends that the trial court
also erred when it permitted the State's DNA expert

to testify to inconclusive results. He argues that
considering the inconclusive DNA evidence and the

questionable identifications of Ms. Harris and Ms.
Lange, if he had been allowed to pursue the defense
that the investigation did not seriously consider
other suspects, the jury would have found that the

State failed i t s b u rden o f ex c luding every
reasonable hypothesis o f inn ocence. T h us,
Defendant argues that he did no t r eceive his
constitutional right to a fair trial.

After a long discussion of the relevancy of whether
Detective Sull ivan i nvestigated Mr . G e orge' s

girlfriends' boyfriends, Defense counsel objected to
the trial court's ruling the question was not relevant.

Later, while defense counsel was objecting to the
trial court questioning Ms. Harris, defense counsel

alleged that this was the second time the trial court
impermissibility i n terjected i t s o p i n ion, t h us
requiring a mistrial. In brief, Defendant argues that
although the jury was not present during the above

conversation, the trial court's "comments [~~34]
showed prejudice towards the defense in front of

everyone st i l l in the cou r t room, i n c luding
[Defendant's] family, [the victim's] family, and the
press covering the case."

First, the trial court's question to defense counsel

was not made in front of the jury and, therefore,
could not have prejudiced his case. Secondly, the
trial [~ 800] co u rt 's question asked during a
discussion of relevancy was not a comment on
Defendant's innocence or guilt or an expression of
the trial court's opinion regarding a material issue.
M oreover, relevant evidence may be excluded if its

probative value is substantially outweighed by the
danger of unfair prejudice, confusion of the issues,

Both the Sixth Amendment to the United States

Constitution an d Ar ti c le I 1 6 o the

Louisiana Constitution guarantee a c r i m inal
defendant the right to present a defense. State v.

Deca 07 -966 La A . 5 Ci r . 6 /19/08 9 8 9
So.2d 132 144 , wri t den i ed, 08 - 1634

(La.4/13/09), 5 So.3d 161. However, the right
to present a defense does not require the trial

court to permit the introduction of evidence
that is irrelevant or has so little probative value

that it i s substantially outweighed by other
legitimate considerations in the administration

of justice. State v. Marsalis 04-827 L a A . 5
Cir. 4/26/05 902 So.2d 1081 1088. Relevant

evidence is evidence having any tendency
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to [~~36] make the existence of any fact that is
of consequence to the determination of the

action more probable or less probable than it
would be without the evidence. LSA-C.E. art.
401.

examination of Detective Sullivan regarding the
level of his investigation into Mr. Boudreaux as a

possible suspect, with the implication that the
investigation was inadequate being obvious from

the tenor of the questions.

Defendant also argues that the trial court ruled as
irrelevant any questions regarding Mr. George' s

drug activity and any questions, as noted above,
about possible jealous boyfriends of the woman or

women he was having affairs with at the t ime.
However, Detective S u l l ivan d i scussed M r .
George's drug i n v o lvement a t len g th . He
knew [~~38] Mr. George was a "low-level" drug
dealer and investigated whether there was a
possibility that the shooter was looking for Mr.
George. Ms. [Pg 25] Lange's and Mr. George' s
apartment was searched, as were their cell phones,

and nothing was found that might have been led to
the shooter. Furthermore, buccal swabs were taken
from both.

In brief, Defendant argues that the above ruling had

a broader impact in that "the ruling was to prevent
the defense from asking Detective Sullivan about
other suspects that even the Detective thought were
relevant enough t o in v estigate." Specifically,
Defendant argues that he was prevented from
questioning Detective Sul l ivan about R onald
Weaver, the alleged boyfriend of Mr. George' s

other girlfriend, and Kenyetta Provost. In Detective
Sullivan's report, attached to Defendant's proffer
memorandum, it was stated that Mr. Weaver was

no longer the boyfriend of Mr. George's girlfriend,
was living in Baton Rouge at the time, and did not
fit the description of the shooter.

Mr. Provost was considered because he resembled a

composite picture provided to the police by Mr.
George. However, Mr. Provost had distinctive tear
drop tattoos on his face and no one reported [~~39]
seeing tattoos on the shooter's face. Furthermore,
Mr. Provost had been arrested on the morning of

the shooting and was booked into the Iberia Parish
jail at 6:00 a.m. Defense counsel also questioned
Detective Sullivan at length regarding a potential

State v. Gross 12-73 12-826 . 1 4 -15 L aA . 5
Cir. 2/21/13 1 1 0 S o .3d 1173 1 1 82-83, wr i t
denied, 13-661 La. 10/25/13 124 So.3d 1091.

Defendant argues that "Detective Sullivan's actions
of including and excluding suspects from lineups
were critical to [Defendant] being charged with this
crime." Defendant raised the issue of Detective
Sullivan's incompetent investigation in a "Motion

for New Trial." The trial court denied the motion
prior to t h e s entencing hearing but a l lowed
Defendant to enter into the record a proffer titled
"Memorandum of Offer of Proof."

[Pg 24] In brief to this court, Defendant argues that
Detective Sullivan dismissed potential suspects for
the "most ridiculous reasons." He points primarily

to Mr. Boudreaux and Mr . George. Defendant
claims that Detective Sullivan never fo l lowed
through with the investigation of the two men. He
claims that Detective Sull ivan d ismissed Mr.
Boudreaux because he was an "immature rapper."

H owever, as noted, Mr . B o udreaux and h i s
girlfriend were interviewed at the police station. A
photographic [~801] li neup was prepared using
Mr. Boudreaux's picture, and Ms. Harris, on the
day [~~37] of the shooting when her memory was
still fresh, did not identify Mr. Boudreaux as the

shooter. Nonetheless, a s earch w arrant was
obtained to search Mr . B o udreaux's and h i s
girlfriend's residence and vehicle and nothing
incriminating was found. Defendant points out that

it was established at trial that even though the
search warrant allowed swabbing for DNA in the
car, it was not done. However, according to the
police report attached to Defendant's proffer, the
vehicle was transported to the police station for
examination, and Mr . B oudreaux consented to

buccal swabs for DNA analysis. Finally, the jury
heard defense counsel's extensive cross­

CHAD IKERD Page 13 of 20



220 So. 3d 785, *801; 2017 La. App. LEXIS 866, ** 39

suspect, Cephus Ruffin, without objection. Mr . t hat the jury should know all possible suspects had
Ruffin was put into a photographic lineup and beeneliminatedand forwhatreasons,the trialcourt

presented to Ms. Harris as noted above. stated:

Defendant argues:

On direct, the State made suspects other than

[Defendant] a relevant issue by asking about
Cody Boudreaux and Cephus Ruffin. Detective
Sullivan also stated on direct, "[m]ulitple other
suspect were investigated," opening the door to
additional suspect. Compare (R. at 216) with
(R. at 278) (Trial court saying the Detective did
not say there w er e oth e r suspects,
demonstrating that the court's ruling was not
properly based on the testimony that had been
given to that point).

[Pg 26] As noted by Defendant, during direct
examination, Detective Sullivan testified:

Multiple other suspects were investigated.
Some information was d isseminate[d] just

throughout law enforcement. And so [~802]
calls start coming. One call was f rom the

L afayette City P o l ice D epartment o n a
Kenyetta Provost who was e l iminated the
following day. A l ieutenant [~~40] with our
department who's a c areer patrolman was
familiar with a ­ — his name was Eric Diggins, I
believe, who has kinda had mental issues in the

past and lived somewhere on Hummingbird
and threatened to shoot Hummingbird up. He

was eliminated on September 20th. Christine
Wall from Probation and Parole called who she

had a client who made some very peculiar
statements about revocation if he murdered
somebody. He was subsequently put in a lineup
and also shown to Sandra Harris by myself, and

no person was identified.
The latter possible suspect reported by Ms. Wall

was Cephus Ruffin.

Following defense counsel's argument to the trial

court that he should be a l lowed to q uestion
Detective Sullivan about all of the boyfriends of
Mr. George's girlfriends, because it was relevant

COURT: Alright. It's generally well accepted
law, Mr. I k e rd, t hat y ou c an a t tack the
credibility of any witness, you know, of any
witness. Now, having said that the witness did

not say there were other potential suspects in
this case. You asked about whether or not the

gentleman had other girlfriends and [~~41] he
said yeah. But does that make the boyfriend of

these other girlfriends a suspect? And they
discounted out and once they made the hit and

got a positive in their mind the idea of who the
suspect was, that's were — that's the trail that
they followed. And so it's not plausible to say
that if he had twenty-five girlfriends then all

twenty-five should have been suspect and have
the failure to go and check and investigate the

twenty-five is lack of due diligence.

It appears from the above statement that the trial
court was referring to defense counsel's argument

that if Mr . George had several girlfriends, there
were multiple potential suspects and that he was
entitled to explore each one or allow the jury to see
that Detective Sull ivan neglected to p roperly
investigate them, not [P g 27 ] t ha t D etective
Sullivan ini t ially s tated there were no o t her
suspects. Citing State v. Van Winkle 94-947 La.
6/30/95 658 So.2d 198, Defendant points out that
the supreme court "stated that evidentiary rules may
not supersede the fundamental right to present a
defense. Id. (T he C o urt f o und a rea sonable
possibility that the excluded evidence might have
changed the verdict and its exclusion was not
harmless beyond a r e asonable doubt. ( c i t ing
Cha man v. Cali ornia 386 U.S. 18 22-23 87 S.

Ct. 824 17 L. Ed . 2d 7 05 10 6 7 ." I n V a n
Winkle(""42J, the defendant was convicted of
killing her twelve-year-old son. On appeal, the

defendant argued the trial court erred when i t
denied her the opportunity to present a defense by

not allowing her to cross-examine her accusers. The
defendant's defense theory was that her roommate
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was homosexual and that he and a boyfriend killed
the boy while having sex with him. She argued:

[S]he complains that the trial court erroneously
prohibited her from asking Darrell questions
about his sexual orientation and activities, as
well as his source of income; from asking the
State's chemist, Ms. Williams, why the absence
of sperm in the anal swabs containing seminal
fluid did no t n ecessarily d isprove sexual
intercourse; f rom q uestioning the d eputy
coroner, Dr. Garcia, about the condition of the

victim's anal orifice, in order to show recent
sexual conduct; from asking Keith Hebert, a
[~803] bartender at The Roundup, what he
meant by describing the bar as a "hustler" bar;

and from asking Ken Petite, another Roundup
b artender, i f the bar ' s cl i entele wa s

predominantly gay or i f men met other men
there. The Court of Appeal found no error in

restricting the cross examination of Darrell as
"there was no proof that any [~~43] type of

homosexual activity had o ccurred[.]" The
Court also found the restricted questioning of

the State's chemist proper, as she was allowed
to testify that a man may ejaculate without
leaving sperm, owing to medical problems. In
s hort, the Court found no support o f t h e
claimed limitations on cross examination or
interference with Ms. Van Winkle's right to

present a defense.

Id. at 201 (footnote omitted).

The supreme court agreed with the defendant,

stating:

The facts here are quite simple. A 12-year-old

boy was murdered at home; his body appeared
to be penetrated anally, and his underwear was
stained with blood. Analysis of the oral and

anal swabs yielded, in our v iew, confusing
results. The defense showed [Pg 28] t hat
Darrell was an unrelated male living in the
victim's home, was not sexually involved with

the boys mother and was present at the time of
the murder. From this the defendant theorized

that he is homosexual and that he, along with a
h omosexual partner, k i l led the b oy . T h e

defense tried to show from the autopsy that the
victim was the target of homosexual activity. It

also tried to show that Darrell frequented gay
bars, and successfully placed him in such a bar

on numerous occasions [~~44] in the company
of and leaving with another adult male. A

defense witness testified that he saw this other
adult male leaving the victim's apartment on
the morning of the murder.

Relevant evidence is evidence having any

tendency to make the existence of any fact that
is of consequence to the determination of the

action more probable or less probable than it
would be without the evidence. La.C.Ev. art.
401. On this record, we are constrained to find
that the contested portions of Ms. Van Winkle's
questioning o f M s . W i l l i ams, the S tate' s
chemist, Dr. Garcia, the deputy coroner, and

Darrell Hurst, the lead fact w i tness, were
relevant to establishing her defense theory. By
abridging the c ross examination o f t h ese
witnesses, the trial court impaired Ms. Van
Winkle's constitutional r ight t o p r esent a
defense. Chambers v. Mississi i 410 U.S.

284 93 S.ct. 1038 35 L. Ed. 2d 297 1973
cf. State v. Mosb 595 So.2d 1135 La.1992

We are also constrained to find a reasonable

possibility that the excluded evidence might
have contributed to the conviction, and i ts

e xclusion wa s n o t ha r mless beyond a
reasonable doubt. Cha man v. Cali ornia 386

U.S. 18 22-23 87 S.Ct. 824 827 17 L.Ed.2d

~706 1967 . Given the equivocal nature of Ma.

Van Winkle's statements and of the forensic
evidence, the State's case was circumstantial;

the defense theory, if properly presented, may
well have been sufficient [~~45] to pl a nt

reasonable doubt in the jury's mind. For these
reasons, the conviction must be reversed and

the case remanded for a new trial.

Id. at 202.
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In the current case, Defendant asserts that he was
misidentified and that investigating Mr. George' s

girlfriends' boyfriends, Mr. George's drug activity,
or the whereabouts of Mr . B oudreaux on the
morning of the shooting were plausible lines of
defense he was erroneously denied. However,
unlike Van Winkle, where the facts of the case

certainly pointed to [~804] the defendant's defense
theory, in the current case, the trial court noted
there were alleged eyewitness testimonies and

DNA e v idence that p o inted t o Def endant.
Moreover, had the shooter been a jealous boyfriend

or a man angry over a drug deal Mr. George may
have been [Pg 29] involved with, the shooter had
h is opportunity the morning before when Mr .
George left his apartment with him to help boost
his vehicle. Of the remaining allegedly potential
suspects discussed in Defendant's brief, Defendant

has failed to show how continuing investigation
would have offered him a plausible defense.

We find that the t r ial court did not abuse its

discretion when it found the line of questions asked
o f D etective Su l l ivan [~~46] ir r e levant and
inadmissible. Defendant has not only has failed to
show that Detective Sull ivan overlooked any

evidence capable of casting reasonable doubt on the

State's case, but Defendant failed to show that
Detective Su l l ivan n e glected t o inv estigate
plausible lines of defense.

Finally, Defendant asserts the trial court erred when
it ruled that Ms. Guidry could testify as an expert

DNA analyst. He argues the trial court failed its
gatekeeping function as required by Daubert v.

Merrell Dow Pharmaceuticals Inc. 509 U.S. 579

113 S.Ct. 2786 125 L. Ed. 2d 469 1993 . The rule
regarding the admissibility of expert testimony
provides that i f s c ientific, technical, or o ther
specialized knowledge will assist the trier of fact to
understand the evidence or to determine a fact in
i ssue, a w i tness qualified as a n e x pert b y
knowledge, skill, experience, training, or education,

may testify thereto in the form of an opinion or
otherwise. La .C ode Ev id. a r t . 7 02. In St a te v .

Ledet 00-1103 . 18-20 LaA . 5 Cir. 7/30/01

792 So.2d 160 172-73, writ denied, 01-2451 (La.
9/30/02), 825 So.2d 1185, the fifth circuit stated:

Scientific e v idence should be adm i t ted

whenever the court's balance of the probative
value and the prejudicial effect results in a

determination that the evidence is reliable and
helpful to the triers of fact. Admission of the

scientific evidence is within the discretion of
the trial judge. (State v.JQuatrevingt, [93-144

(La. 2/28/96),] 670 So.2d [197] at 204[,
cert. P"47J denied, 519 U.S. 927, 117 S. Ct.

294, 136 L. Ed. 2d 213 (1996) J.

With regard to the relevance of DNA testing,
LSA-R.S. 15:441.1 provides:

[Pg 30] Evidence of deoxyribonucleic acid
profiles, genetic markers of the blood, and
secretor status of the saliva offered to

establish the identity of the offender of any
crime is relevant as proof in conformity

with the Louisiana Code of Evidence.

It is clear from this provision that the Louisiana
l egislature intended DNA e v idence to b e
admissible absent a showing that the evidence
i s unreliable. Thus, the f i rst par t o f t h e
Daubert/Foret a n a lysis, t he qu e stion o f
relevancy is satisfied. Louisiana courts have
recognized that DNA t yp ing i s suff iciently
scientifically reliable to cross the admissibility
threshold. In addition, both Federal and other
State courts have found that, in general, DNA
p rofiling i s a rel i able t echnique and i s
admissible. Quatrevingt, 670 So.2d at 204.

The reliability of scientific evidence is to be
ensured by a requirement that there be a "valid

scientific connection to the pertinent inquiry as
a p r econdition to adm i ssibility." Th i s
connection is to be examined in l ight of a
"preliminary assessment" by the trial court "of

whether th e re asoning o r met hodology
underlying the testimony is scientifically valid

and of w h ether the [~~48] r easoning or
methodology properly can be applied to the

facts at issue." (State v.J Foret, 628 So.2d
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[1116, [ *805] ( L a .1993)] at 1 122, c i t ing
Daubert s u r a . In cons idering w h e ther
scientific evidence is reliable, the trial court
should consider the following factors suggested

in Daubert:

(1) The "testability" of the expert's theory
or technique;
(2) Whether the theory or technique has
b een subjected t o pe e r r e v iew a n d
publication;
(3) The known or potential rate of error;
and

(4) Whether the methodology is generally
accepted in the scientific community.

testified that "[t]he technical leader produces the
guidelines which are then reviewed and each
analyst i n thi s se c t ion m u s t de m onstrate
competency using these protocols and guidelines."
She was not involved in developing the guidelines.
The guidelines were based on validation studies.

She testified that she and ACL were accredited by
an organization called ANAB which stands for
ANSI-ASQ National Accreditation Board, and
ANSI and ASQ stands for American Society of

Quality, since 2001.

Defendant then introduced his own expert witness,
Dr. Acton, who [**50] was currently retired but
s till active in t h e sc ientific community as a
consultant. He testified that he has a Ph.D in
microbiology and immunology from the University
of Alabama. Dr. Acton has done independent

research and had been a director of a research
laboratory in immunogenetics DNA d iagnostics.
Dr. Acton testified that [Pg 32] he had been
retained as an expert witness in forensic DNA

analysis several times in Louisiana. Dr. Acton also
provided the trial court with his curriculum vitae.

Following testimony of his extensive qualifications,
Dr. Acton opined that Ms. Guidry did not have the

qualifications to be an expert DNA analyst because
she held only a master's degree. He stated that in
any of his laboratories she would only be able to
hold the position of supervisor or technician. He
further stated that ACL should not be considered
accredited because the director did not hold a
doctorate's degree. However, he did admit that the
ACL was accredited by the American Society of
Crime Lab o ratory Dire c tor's L ab o ratory
Accreditation Board, which is required by the
Federal Bureau of Investigation [*806] before the
crime laboratory can access CODIS.

The trial court then ruled:

Daubert 509 U.S. 579 113 S.Ct. at 2796-97.

Prior to t h e S tate's proposed expert w i tness
testifying, defense counsel advised the trial court

that he desired to conduct a traversal of the witness
and introduce his own expert to be qualified by the
trial court. The trial court removed the jury. The

State introduced Ms. Guidry, who testified that she
was employed with ACL as a forensic chemist in
the biology section as a DNA analyst. Ms. [Pg 31]

Guidry submitted her curriculum vitae to the court.
She testified that she has worked with ACL since

2005, first as a technician and then since 2009 as a
DNA analyst. Ms. Guidry testified that she has

qualified as a n e x pert i n s e veral L a fayette,
Vermilion, and Iberia Parish courts, including

district, municipal, [**49] and federal courts.

O n traversal, Ms . G u idry e xpanded on h e r
education, which culminated in a Master of Science
degree with a concentration in Forensic DNA and
Serology through the University of Florida. She
testified that she has had training in the science of
human g enetics f r o m mol ecular g e netics,
population genetics, and statistics. She agreed she
w as not board certified in any of these sciences, had

not done any independent research in any of these

areas, and had not published any articles for peer

review purposes. However, she testified that all the
work on DN A a n alysis in t h e l aboratory i s
reviewed by a qualified DNA analyst. She fmther

COURT:

All right. [**51] Thank you, sir. All right. The
Colt f inds that Ms. Clare Guidry is an expert
in forensic DNA and will except her as such.
She's been previously qualified in this district
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by her own testimony several times as well as
in the Federal Court, and the consideration of

the Court must accept as to whether or not the
expert is an expert is ­ — whether or not the

witness is qualified to e xpress an expert
opinion and whether the facts upon which the

expert relies are the same type as relied upon
by other experts in the field. And also, whether
in reaching his conclusion or her conclusion the
expert used well-founded methodology. And

fourth, assuming that the expert testimony
passes these tests, whether the testimony is
potential fo r u n fair p rejudice substantially
o utweighs it s p r obative value under t h e
relevance rule. So, the Court thinks that Ms.
Guidry is well qualified to be an expert and of

course, Mr. Ron will be accepted as an expert
for the defense.

In brief, Defendant argues only that the trial court

allowed Ms. Guidry to be qualified as an expert in
forensic DNA a nalysis, over the defense's
objection. One of the reasons given by the court
was that Ms . G u idry had been qualified in
the [~~52] [Pg 33 ] F i f teenth Judicial D istrict

previously as an expert; therefore, she should be

qualified again in this case. Defendant goes on to

[T]he guidelines used by ACL are scientifically
questionable. Ms. Guidry did not create the
guidelines and cannot independently verify that
they are correct — she does not have the

scientific skills to prove her conclusions are
correct, only they are "possible."

Defendant asserts that unless there is a complete
"match" with the suspect's profile, the evidence is

misleading. He argues:

Forensic DNA labs primarily test mixture and
unknown profile samples that push the limits of

scientific understanding and t echnology­
which was also a critical question under the

Daubert standard that w as not addressed by the
trial court. The nature of forensic DNA analysis

does not change the fact, however, that ACL is

using applied sciences with specific laws and
rules in ways they were never intended."

In brief, Defendant contests only the qualification

of Ms. Guidry to testify to the conclusion derived
from the testing procedures. Despite an allegation

o therwise, Defendant did no t p r ove that t he
methodology underlying Ms. Guidry's conclusion

was not scientifically valid. [~~53] In St ate v .
Ham ton 15-1222 . 15 LaA . 4 Ci r . 12/23/15

183 So.3d 769 777, wr it d enied, 16-124 (La.
3/14/16), 189 So.3d 1073, the supreme court stated:

In l i ght o f the un i que an d p o werfully

persuasive aspect of DNA evidence, the trial
judge's gatekeeping obligation to ensure that
the scientific evidence is not only relevant but,
m ore importantly for our purposes here, also

reliable, cannot be understated. A Da uber­

Foret hearing is appropriate when a defendant
raises sufficient issues concerning not t he

conclusions generated by the testing, but the
methodologies u t i l ized to obt a i n th o se

conclusions. See Doe v. Archdiocese o New
Orleans 01-0739 . 5 La A .4 Cir . 5/8/02

823 So.2d 360 364 (internal citation omitted).
See also Daubert 509 U.S. at 595 113 S.Ct.
2786 ( The focus. . . must be solely on
principles and m ethodology, no t o n the
conclusions that they generate.").

[~807] In his opinion report, dated August 14,

2014, Dr. Acton noted that ACL u t i l ized PCR
methodology. In State v. Edwards 9 7-1797 . 2 5 ­
27 La. 7/2/99 P 34 750 S o.2d 893 909-10,
cert denied, 528 U.S. 1026, 120 S. Ct. 542, 145 L.
Ed. 2d 4 21 ( 1 999) ( footnote omitted), whi le
discussing the qualification of the testifying expert
i n DNA a n alysis and th e r e l iability o f th e
methodology used to reach his conclusion, the
supreme court stated:

The state presented affirmative, uncontradicted
evidence that Curtis Knox was qualified in
DNA analysis and serology. Knox finished first

in his class at Iowa State, had been with the

argue:
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North Louisiana Crime Lab at Shreveport for
three and one-half [~~54] years, had done PCR
testing at an FB I l a boratory, had special
training in PCR DNA extraction, had graduate

level courses, and, according to Knox, he and
the lab had met every TWGDAM (Technical

Working Group on DNA Anal y s is a nd
Methods, a group comprised of scientists and

forensic examiners) requirement. Hence, the
trial court had a factual basis for concluding

that Knox was qualified by reason of education,
skill, knowledge and experience. La. Code

Evid. art. 702. The defense failed to undermine
the state's showing despite its lengthy cross­
examination of Knox. The trial court did not
abuse its discretion in accepting Curtis Knox as
an expert in the field of forensic DNA analysis.

appeal has also found reliable DNA evidence

based on PCR methodology. State v. S encer
CR95-208 CR95-328 La A . 3 C i r . 10/4/95

663 So.2d 271.

[Pg 35] In Ham ton 183 So.3d at 776, the supreme
court stated, "It is well established that the trial
court is afforded wide discretion in determining

whether expert testimony should be admitted and
who should or should not be qualified as an expert.

See General Elec. Co. v. Joiner 522 U.S. 136 118

S.Ct. 512 139 L.Ed. 2d 508 1997 (the standard of
review for a trial court's ruling on whether to admit
or exclude expert testimony under Daubert is abuse

of discretion) [.]"

In the current case, Defendant claims Ms. Guidry's

conclusion that Defendant cannot be identified as a
contributor to the mixed, partial DNA found in the
two gloves, but that he cannot be exclude either, is
misleading. The t r ial court heard Dr . A c ton's

lengthy testimony and evidently concluded that Ms.
Guidry's knowledge, [~ 808] sk i l l , e xperience,
training, or education [~~56] was sufficient in this
case. While Ms. Guidry's testimony that Defendant
could not be excluded as a contributor to the mixed,
partial DNA profile was prejudicial to Defendant's
case, so was her testimony that he could not be
positively identified prejudicial to the State's case.
Defendant has failed to show the trial court abused
its considerable discretion when it a l lowed Ms.
Guidry to testify as an expert witness.

There is no merit to this assignment of error.

PCR technology is a means of extracting DNA
from very small samples of body tissue. State v.

S e ncer CR95-208 CR95-328 LaA . 3 C i r .
10/4/95 663 So.2d 271 2 74. I ts use was

challenged by the defendant as not satisfying
the Qu atrevingt r e l iability st a ndard f o r
admission of scientific evidence. Defense did
not challenge one of the f our enumerated

f actors — that of general acceptance in t h e
scientific community. N evertheless, i t i s

important to mention that, according to Knox,
almost all molecular or genetic research utilizes

the technique. Its use has been accepted [~~55]
in the legal community as well. At least two

federal circuit courts have found PCR analysis
reliable and admissible under the standards set

out in Da u b ert. See, e.g., Un i ted S tates v .
Beasle 102 F.3 d 144 0 1446 -47 8th

~Cir 1996, ce r t . denie.d sais nom. Beasley r .

U.S., 520 U.S. 1246, 117 S.ct. 1856, 137
L.Ed.2d 1058 (1997) (which listed, at 1147, n.
4, fifteen state appellate courts admitting DNA
evidence derived from the PCR methodology);
United States v. Hicks 103 F.3d 837 845-46

~ 6 , .

' s
U.S., 520 U.S. 1193, 117 S.ct. 1483, 137
L.Ed.2d 694 (1997). A L o u is iana court of

DECREE

Defendant's conviction and sentence are affirmed.

However, the tr ial court i s d i rected to in form
Defendant of the provisions of La .Code Crim.P.

art. 930.8 by sending appropriate written notice to
Defendant within ten days of the rendition of the

opinion and to file written proof in the record that
Defendant received the notice. Additionally, the

trial court is be ordered to correct the sentencing
minutes to reflect that Defendant's sentence is to be
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served at hard labor.

[Pg 36] CO N V I CTION AND SENT E NCE
AFFIRMED;

REMANDED WITH INSTRUCTIONS.

End of Document
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