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UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT
FILED
WARNER BERNARD CRIDER, ) Apr 25, 2018
) DEBORAH S. HUNT, Clerk
Petitioner-Appellant, )
: )
v. ) ORDER
)
UNITED STATES OF AMERICA, )
)
Respondent-Appellee. )
)
) .

Warner Bernard Crider, a federal prisoner proceeding pro se, appeals a district court
Jjudgment denying his motion to vacate his sentence under 28 U.S.C. § 2255. Crider has filed an
“application for a certificate of appealability (“COA”), seeking an expansion of the COA granted
by the district court. See Fed. R. App. P. 22(b): |
In 2003, a jury convicted Crider of conspiracy to possess with intent to distribute cocaine
base, in violation of 18 U.S.C. §§ 841 and 846; aiding and abetting distribution of cocaine, in
violation of 18 U.S.C. §§2 and 841; possession with the intent to distribute marijuana, in
violation of 18 U.S.C. § 841; and felonious possession of ammunition, in violation of 18 U.S.C.
§ 922(g)(1). The district court sentenced him to concurrent terms of life, life, five years, and ten
years of imprisonment. The district court denied Crider’s subsequent motion for judgment
notwithstanding the verdict and for a new trial. This court affirmed Crider’s convictions but
remanded for re-sentencing in light of United States v. Booker, 543 U.S. 220 (2005). United
States v. Crider, 144 F. App’x 531 (6th Cir. 2005).
In 2006, Crider filed another motion for a new tfial, whi;:h the district court denied. This
court affirmed the district court’s judgment. Um'ted States v. Crider, No. 06-1977 (6th Cir. Sept.

17,2007) (order). Thereafter, the district court resentenced Crider to life imprisonment and this
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court affirmed. Uhnited States v. Crider, 468 F. App’x 457 (6th Cir. 2012). Eventually, the
district court granted Crider’s request for a downward departure under 18 U.S.C. § 3582(c)(2)
and reduced his total prison term to 360 months.

In 2013, Crider filed his § 2255 motion and an amended § 2255 motion, challenging his
conviction and sentence and asserting numerous instances of prosecutorial misconduct and
ineffective assistance of counsel. Crider argued that: (1)(a) the prosecution withheld evidence
of an investigation into letters written by some of his co-defendants establishing that they had
conspired to fabricate incriminating testimony against him, and (b) trial counsel failed to show
the letters to the jury; (2)(a) the prosecution withheld various logs from the Wayne County Jail
and the Federal Detention Center concerning possible meetings between Crider’s co-defendants,
and (b) trial counsel failed to call the Wayne County Jail Inmates Records Administrator as a
witness; (3)(a) the prosecution withheld various items of impeachment material related to co-
defendants Michael McGuire, Arthur Dbavis, and Tracey Pierce, and (b) trial counsel failed to "
obtain this impeachment material; (4) trial counsel failed to file a motion for discovery, (5) file a
timely motion for new trial, (6) file a motion to suppress Detective Gary Schuette’s allegedly
false report summarizing the notes of his investigation, (7) object to allegedly false search
warrants and recall Detective Schuette, (8) investigate Crider’s prior state court convictions to
establish that he was actually innocent of the § 922(g) offense because his right to possess
ammunition had been restored, (9) object to the prosecution’s use of perjured testimony and
introduce a copy of an allegedly exculpatory conversation that the government claimed was
inaudible, (10) call witnesses for the defense, (11) object to the government’s notice of intent to
seek a sentence enhancement under 21 U.S.C. § 851, and (12) object to the amount of drugs
attributed to Crider; (13) appellate counsel failed to assert various issues on appeal; and (14) the
trial judge erred when he determined Crider’s sentence based on judge-found facts. Crider
argued that he was entitled to an evidentiary hearing on his grounds for relief.

The district court denied Crider’s § 2255 motion, concluding that his first three claims

were procedurally barred and that his remaining claims lacked merit. The district court denied
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Crider a COA with respect to all of his claims except his ground 4 claim that counsel was
ineffective for failing to file a motion for discovery.

Crider seeks an expanded COA. Crider expressly abandons any challenge to the district
court’s dismissal of .his claims numbered one through three above and they will not be reviewed.
See Jackson v. United States, 45 F. App’x 382, 385 (6th Cir. 2002) (per curiam). Crider argues
that a COA is warranted with respect to each of the remaining claims. However, he supports his
request for a COA only yvith respect to the following claims that counsel was ineffective for
failing to: (1) file a timely motion for new trial; (2) file a motion to suppress De?tective
Schuette’s allegedly false report; (3) argue that Crider was actually innocent of the § 922(g)
offense; (4) call various witnesses for the defense; and (5) file objections to the government’s
notice of intent to seek an enhancement under § 851. Because Crider failed to present arguments
in support of the remaining claims asserted in his § 2255 motion, he has wai\;ed appellate review
of those claims. Id.

A COA may issue “only if the applicant has made a substantial showing of the denial of a |
constitutional right.” 28 U.S.C. § 2253(c)(2); Miller-El v. Cockrell, 537 U.S. 322, 336 (2003).
When the district court’s denial is based on the merits, “[t]he petitioner must demonstrate that
reasonable jurists would find the district court’s assessment of the constitutional claims debatable
or wrong.” Slack v. McDaniel, 529 U.S. 473, 484 (2000)§ see also‘ Buckv. Davis, 137 S. Ct. 759,
773 (2017) (“The COA inquiry, we have emphasized, is not coextensive with a merits
analysis.”). Crider has not met this burden.

Initially, Crider has not made a substantial showing that the district co.urt violated Buck
by applying an incorrect standard when evaluating whether he was entitled to a COA. Although
the district court considered the merits of Crider’s claims when it evaluated whether he was
entitled to § 2255 relief, Crider has presented nothing to establish that the district court
improperly engaged in a “full consideration of the factual or legal bases” of his claims when it

partially denied his request for a COA. Buck, 137 S. Ct. at 773; Miller—El, 537 U.S. at 336.
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Crider failed to make a substantial showing that counsel’s performance prejudiced his
defense. See Strickland v. Washington, 466 U.S. 668, 687 (1984). The district court concluded
that counsel was not ineffective for failing to file a timely motion for a new trial. Crider moved
for a new trial, arguing that the government failed to disclose impeachment evidence concerning
his' co-defendants’ alleged conspiracy to fabricate incriminating testimony against him.
Following a hearing, the district court granted the government’s motion to dismiss as time-barred
the motion for a new trial. In his § 2255 motion, Crider argued that counsel’s failure to timely
*file the motion prejudiced him because the district court allegedly indicated that, had the motion

been timely, it would have granted Crider’s requested relief. The disfrict court concluded that
Crider’s claim lacked merit because, in addition to dismissing the motion as time-barred, it had
also rejected the motion on the merits because Crider’s claims did not establish that a new trial
was warranted. The district court rejected Crider’s argument that there was a discrepancy
between the order denying the motion and a statement made by the court during the hearing. The
district court determined that Crider merely misunderstood its statement that “I will not usurp the
role of the jury. I did not think that .their decision was without factual support. And therefore I
will deny what I have now called a motion to certify that I would grant a motion.” Because the
record reflects that the district court had concluded that Crider’s substantive claims did not
warrant a new trial, reasonable jurists would not debate the district court’s ruling that counsel’s
failure to file a timely motion did not prejudice Crider.

Next, _the district court concluded that counsel was not ineffective for failing to move to
suppress Detective Schuette’s trial testimony and the substance of the report he prepared for the
prosecutor, which consisted of a summary of bi-weekly investigaﬁon notes. Crider argued that
the bi-weekly reports were not turned over to counsel until after Schuette had testified during the

vtrial and that the report reflects that Schuette had falsely testified concerning whether Crider
admitted to selling drugs. The district court concluded that counsel’s performance did not

prejudice Crider because counsel had adequately cross-examined Schuette and revealed to the
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jury inconsistencies between Schuette’s testimony and the contents of the report. Reasonable

jurists would not debate the district court’s ruling on this issue.

The district court also concluded that counsel was not ineffective for failing to argue that
Crider was actually innocent of the § 922(g) charge. Crider argued that he was actually innocent
because his civil rights.had been fully restored under Michigan law. Crider was previously
convicted for attempted possession with intent to deliver cocaine and carrying a concealed
weapon and escaping from prison, in 1988 and 1989, respec;tively. He argued that his right to
possess ammunition was restored by the time of his § 922(g) conviction because five years had
expired since the time of his release from the state court convictions. Michigan law provides that
“[a] person convicted of a specified felony shall not possess, use, transport, sell, carry, ship, or

distribute ammunition in this state” unless certain criteria are met and the person successfully

- applies for restoration of the right to possess a firearm. See Mich. Comp. Laws Ann,

§§ 750.2241(4), 28.424(4). Crider does not allege that he applied for restoration of his right to
possess ammunition, and the district court concluded that the language of the statute makes it
clear that he was required to do so in order to have his rights restored. Reasonable jurists would
not debate the district court’s ruling that counsel was not ineffective for failing to argue that he
was actually innocent of thé § 922(g) offense.

The district court concluded that counsel was not ineffective for failing to call potential
witnesses submitted by Crider. Crider argued that he provided counsel with a list of
approximately thirty witnesses and their addresses, and he noted that the trial court had
authorized the hiring of a private invéstigator to assist in contacting the witnesses and obtaining

their statements. However, Crider alleged that the witnesses had advised him that neither

counsel nor the private investigator ever attempted to contact them. He listed twenty-two of the -

potential witnesses and summarily stated, in part, that they would have denied having a “drug
relationship” with Crider and would have provided exculpatory evidence relevant to his claim
that his co-defendants had fabricated evidence against Crider. The district court determined that

Crider failed to establish that counsel’s failure to call any of the proposed witnesses prejudiced
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his defense because Crider provided only conclusory statementvs of what he believed the
witnesses might have testified about. He failed to present any evidence or affidavits from the
witnesses to establish that they would have been available to testify or the content of their
proposed testimony. As a result, reasonable jurists could not debate the district court’s
conclusion that he failed to make the requisite showing of prejudice. See Strickland, 466 U.S. at
687, 694; Fautenberry v. Mitchell, 515 F.3d 614, 634 (6th Cir. 2008) (noting that speculative
arguments are insufficient to support an ineffective-assistance claim); Clark v. Waller, 490 F.3d
551, 557 (6th Cir. 2007) (concluding that petitioner necessarily could not show pfejudice arising
from counsel’s failure to call a particular witness when “he has offered no evidence, beyond his
assertions, to prove what the content of [the witness’s] testimony would have been”).

Next, the district court concluded that counsel was not ineffective for failing to object to
the government’s notice of intent to seek a sentencing enhancement under.21 U.S.C. § 851.
Crider argues that he was not subject to an enhancement because he is actually innocent of the
§ 922(g) offense in that his right to possess ammunition had been restored. The district court
rejected this claim for the reasons expressed above, i.e., that _Cridér’s right to possess
ammunition had not been restored because he did not apply for restoration of his rights.
Reasonable jurists would not debate the district court’s ruling on this issue.

Finally, the district court properly denied the §2255 motion without conducting an
evidentiary hearing because “the motion and the files and records of the case conclusiirely show
that [Crider] is entitled to no relief.” 28 U.S.C. § 2255(b); see also Valentine v. United States,
488 F.3d 325, 333 (6th Cir. 2007).

Accordingly, Crider’s motion for an expanded COA is DENIED.. The clerk shall issue a
briefing schedule with respect to the following issue certified by the district court: whether
counsel was ineffective for failing to file a motion for discovery.

ENTERED BY ORDER OF THE COURT

LA

Deborah S. Hunt, Clerk
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UNITED STATES COURT OF APPEALS

Respondent-Appellee.

FOR THE SIXTH CIRCUIT FILED
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WARNER BERNARD CRIDER, ) DEBORAH S. HUNT, Clerk
' )
Petitioner-Appellant, )
' )

V. ) ORDER

)
UNITED STATES OF AMERICA, )
)
)
)
)

Before: NORRIS, SILER, and SUTTON, Circuit Judges.

Warner Bernard Crider, a pro se federal prisoner, petitions the court to rehear en banc its
order denying him a certificate of appealability. The petition has been referred to this panel, on
which the original deciding judge does not sit, for an initial determination on the merits of the
petition for rehearing. Upon careful consideration, the panel concludes that the original deciding
judge did not misapprehend or overlook any point of law or fact in issuing the order and,
éccordingly, declines to rehear the matter. Fed. R App. P. 40(a).

The Clerk shall now refer the matter to all of the active members of the court for further

proceedings on the suggestion for en banc rehearing.

ENTERED BY ORDER OF THE COURT

Ul A floA

Deborah S. Hunt, Clerk
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UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT FILED
Sep 10, 2018

WARNER BERNARD CRIDER, ) DEBORAH S. HUNT, Clerk

Petitioner-Appellant, ;
V. ; ' ORDER
UNITED STATES OF AMERICA, ;

v Respondent—AppeIlee. ;
Before: NORRIS, SILER, and SUTTON, Circuit Judges. o

Warner Bernard Crider petitions for rehearing en banc of this court’s order entered on April
25, 2018, denying his application for an expanded certificate of appealability. The petition was
initially referred to this panel, on which the original deciding judge does not sit. After review of
the petition, this panel issued an order announcing its conclusion that the original application was
properly denied. The petition was then circulated to all active members of the court, none of
whom requested a vote on the suggestion for an en banc rehearing. Pursuant to established

court procedures, the panel now denies the petition for rehearing en banc.

ENTERED BY ORDER OF THE COURT

A

Deborah S. Hunt, Clerk
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION _
WARNER BERNARD CRIDER, ' ; ,
' . - Criminal Case No. 01-81028
Movant, ‘ Civil Case No. 13-12356
V. | 5 _- | SENIOR U.S. DISTRICT JUDGE
i e - — St e L AR'I‘HURAJ;T ARNOW == = " T
UNITED STATES OF AMERICA . ’ '
Respondent,
/
ORDER:
(1) DENYING AMENDED MOTION TO VACATE, SET ASIDE, OR CORRECT ‘
SENTENCE [260]; :
(2) DENYING AS MOOT MOTION TO VACATE, SET ASIDE OR CORRECT
- SENTENCE [256];

3) DENYING MOTION TO APPOINT COUNSEL [254];
(4) DENYING MOTION FOR LEAVE TO CONDUCT DiSCOVERY [255];
(5) DENYING MOTION FOR SUMMARY JUDGMENT [265];
(6) GRANTING MOTION FOR EXTENSION OF TIME TO FILE [273];
(7) DENYING MOTION FOR REDACTED PAYMENT VOUCHERS [276];
8) GRANTING MOTION FOR RETROACTIVE APPLICATION OF SENTENCING
' GUIDELINES [268]

On May 28 2013, Movant filed a Motion to Appomt Counsel [254] a
Motion for Leave to Conduct Discovery [255], and a Motlon to Vacate Sentence

under 28 U.S.C. § 2255 [256].> On July'29, 2013, Movant filed a Motion to Amend
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| his Motion ‘to Vacate SentenCe [259] This Motion lto Amend was granted hy thel
Court on September 6, 2013 and the Govemment was. ordered to respond [263].
Movant filed his Amended Motlon to Vacate Sentence on July 29,2013 [260]. The
Govemment responded to the orlgmal Motlon to Vacate the Amended Motion to

Vacate, and the Motlon for Leave to Conduct Discovery on December 22, 2014

;_:_[272] Movant rephed on March 13 2015 [274]. On. March 27,2014. Movant filed —. . .. . .

a Motion for Summary Judgment [265]. Movant filed a Motion for Retroactive |
Application of Sentencing Guidelines on November 6, 2014 [268]. On January 26,
2015 Movant filed a Motion/ for Extension of Time to File a Traverse Response
[273] and on June 15, 20 15 Movant filed a Motion for all unredacted payment
vouchers and justification/time sheets [276]

For the reasons stated below, Movant’s Motlon to Vacate [25 6] and
Amended Motlon to Vacate [260] are DENIED and Movant is demed a certlﬁcate
of appealablhty, with respect to all arguments except Movant’s argument that hlS |
counsel was ineffective for failure to file a Motion for Dlscovery.vMoyant s
Motion to Appoint Counsel [254], Motion for Leave-to Conduct Discovery [255], |
Motion for 'Summary Judgment [265] and Motion for Unredacted Payment

Vouchers [276] are DENIED. Movant’s Motion for Extension of Time to File a
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. Traverse'ResponSe [273] and Motion for Retroactive Application of Sentencing
Guidelines [268] are GRANTED.

1. MOTION FOR RETROACTIVE APPLICATION OF SENTENCING GUIDELINES
TO CRACK COCAINE OFFENSE 18 USC § 3528 [268]

- On November 6, 2014 Movant filed a Motion for Retroactive Application of

Sentencmg Guldehnes to Crack Cocame Offense [268] On Apr11 5,2016 the Court

entered an Order Reducing Movant’s Sentence re Drug Offense 18 USC 3582, -
reducing Movant’s sentence from Life imprisonment to 360 months. 'Therefore,
Movént’s Motion for Retroactive Application of Sentencing Guidelines [268] is
GRANTED. |

2. MOTION FOR SUMMARY JUDGMENT [265] |

Movant filed a Motion for Summary Judgment [265] on March 27, 2014 for

a failure of the Government to. respond timely to his initial Motion to Vacate
Sentence and their failure to file any Motions i’or extension of time to respond. The
Government was 1mt1ally ordered to respond to Movant’s pendmg Motions by
September 217, 2013. On December 11, 2014 the Government filed a Motlon for
Extension of Time to Respond to the pendmg Motions [270]. On December 12,
2014, the Court granted this extension reqnest, for the reason_s stated in the
Government’s Motion, and set a new deadline to respond for December 22, 2014.

On December 22, 2014 the Government responded timely to Movant’s pending
| 5 |
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Motrons per the new deadline set by the Court Therefore Movant’s Motlon for

, Summary Judgment is DENIED

- 3. MOTION FOR EXTENSION OF TIME TO FILE A TRAVERSE RESPONSE TO
GOVERNMENT s RESPONSE [273] '

On January 26 2015 Movant filed a Motion for Extensron of Time to File a

| Traverse Response to the Govemment’s Response to his Motion to Vacate

 Sentence [273; - Movant ﬁled a reply to the Government’s Response on March 13,

2015 [274]. The Court GRANTS this Motion.
4. MOTION FOR ALL UNREDACTED PAYMENT VOUCHERS [276]

On June 15,2015 Movant filed a Motion for AllrUnredacted Payment =
Vouchers and Justiﬁcation/Time Sheets for CJA Counsel James C. Thomas and
Robert J . Dunn for his criminal proceedings [2'76]. Movant does not state why
these documents are needed or the purpose for his motlon Therefore, the Court
DENIES Movant’s Motion for Unredacted Payment Vouchers [276].

S. MOVANT S MOTION TO VACATE SENTENCE [256]

- On May '2,8, 2013 Movant filed a Motion to Vacate Sentence [256]. Movant

~ filed a Motion to Amend his _Motion on July 29, 2013 [259] and filed his Amended

Motion to Vacate on the same day [260]. The Court granted his Motion to Amend _

on September 6, 2013 [263]. Therefore, the Court DENIES as moot Movant’s



2:01-cr-81028-AJT Doc # 283 Filed 04/20/16 Pg50f33 Pg ID 2146

origi{nalf'Motion to Vacate [25 6] and will rely on the Amended Motion{-to kVa_ca’te_
Sentence [260], as' analyzed below. |
6. AMENDED‘MOTION TO VACATE SE&TENCE [260]
- On July 29, 2013 Movant filed an amended Motion to Vacate Sentence

[260]. Government responded on December 22, 2014 [272] and Movant replied on

-~ March-13, 2015 [274].-For the reasons stated below; thi‘s"Motion is DENIED. e

| N FACTUAL BACKGROIJNn

Movant was indicted by a grand jury on December 12, 2001, charging him
with conspiracy to distribute and distribution of controlled substances [3]. A first
supersedmg mdlctment was entered on December 12, 2002, which further charged
Movant with three drug offenses and a felon-m-possess1on of ammumtlon charge |
'[62] Movant was found guilty on October 24, 2003 by a Jury of consplracy to -
d1str_1bute and, dlstrrbutlon of controlled substances, three dr_ug offenses, and_a .
| felon-in-possession of ammumtlon charge [1.15]. The Courtsentenced Movant to
_concurrent terms of life, life, five years and ten years on March 24, é_dO4 [132].

On April 9, 2004, Movant, throngh trial counsel, filed a Motion for New |
Trial [130]. In the Motion, Movant alleged that.“he was not given proper discovery
and evidence which could have been used to impeach the govemment’s witnesses

[including Chabbu Owens, Efrem Wallace, Anthony Pryor, Charles Wheeler,
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Tracey Pierce Moses Simba, Michael Mc(iuire and Arthur Dayis]v wasw1thheld ”:
Idat2. The Government ﬁled a Motion to D1sm1ss the Motion for New Trial for
being untimely on May 14, 2004 [139] A heanng was held on June 18 2004 and
on June 24, 2004 an Order was entered grantmg the Motion to Dismiss and also
notmg that “[e]ven if [Movant s] motion had been t_im_ely ﬁled, the court would not
. have concluded that a ne,w:tr_ialv was warranted based on any of th_e claims set _for_th
~ in [Movant’s] New Trial Motion.” [142]. | | ;
On April 23,2004, Movant filed a Notice of Appeal [135]. In his appeal,
- Movant challenged his conviction on numerous bases mcludmg various Brady
| vmlatron allegations that, inter alza the prosecution demed him exculpatory
ev1dence and that the prosecutor used perjury in the trial. See Unzted States v.
Crzder, 144 Fed. Appx. 531 (6th Cir. 2005). On AugustlS, 2005, the Sixth Circuit | ,.
issued an opinion rejecting all rof Mcvant’s grounds vvfor appeal but remanding for.a -
Booker re-sentencing, stating in the pertinent part; that: ! |
~ [a]Jll of Crider's Brady claims are without merit because 1n all '_
instances of allegedly exculpatory evidence, the information sought
was either given to him before the trial's end, or it was not
exculpatory. Even if Crider could point toa Brady violation, he

- cannot establish any prejudicial effect

Id at 534 (citation omitted).
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On]J anuary 6, 2006, Mevant ﬁled a secend Motion for New Trial pro se and
once again claimed that Pr_osecution committed Brady violations by withholding
evidence regarding various cooperating witnesses, alleging that wrtnesses
committed perjury during trial and/or conspired to fabricate testimony against

. Movant. [170; 179]. The Court entered an Order denying Movant’s second Motion_

__t_‘qr I\Iew Trial on June 30, 2006, stating, inter alia, that, regarding Davis, “the JUIY o e o

was presented with o_y_erwhelming evidence of [Movant’s] guilt at trial,” regarding
McGuire, that evidence was presented at trial regarding Movant’s Itheory about .
soliciting “Jason Smith to ‘engage in a scheme that inyolved'dehberately lying’
“about Crider to the [government],” and regarding Pryor that he did not present
ev1dence at trial so any false testlmony did not affect the verdict. [182 at 635- 63 7]
Movant appealed th1s Order pro se on July 13 2006 The Slxth C1rcu1t
affirmed this Court S Order on September 17,2007 when they demed Movant S
Motlon for New Trial. Crider v. United States, No. 06 1977 Concemmg the
| allegatlons of perjured testlmony, the Court found that “any alleged perjured
testlmony was presented to the jury as impeachment” and “even assummg
ev1dence of guilt and the defense counsel’s questioning of the w1tne_sses at trial
make it unlikely that Crider’s ‘new’ evidence vyould produce an acquittal”p and that

the Sixth Circuit had “already determined, in affirming Crider’s convictions, that
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Crider could not establish that the frosecﬁﬁon ufilized perjury m His .trial or that
the governmént Was awa;re that any of the wimés;eé wduld testify falsely.” [207 at
2-31. | o
AﬁALYSIs | |

To sﬁcceed ona motiori to vacate, set aside, or correct a sentence;_ amovant
. __”m.ust allege “(1)‘Aan érror of constitutional xﬁagnifﬁde; (2)a s.entenée.imposed .
outside the statutory iimits; or (3) an error.of fact or law that was so fﬁndéméntal
as to render the entire proceedmg invalid.” Pough v. Umted States, 442 F. 3d 959,
964 (6th Cir. 2006) (quoting Mallett v. Unzted States, 334 F.3d 491, 496-97 (6th
~ Cir. 2003)). |
| Movaﬁt attacks his seﬁtence on fourteen groun(is and requests an evidentiary
hearing in his _Amended Mdfion to Vacate. Movant claims .that: (1)(a) Prosecution
withheld an invééfcigation info 'l'e.tters written by co-defgndants which fabricate
evidence agéinSt‘ .Mo_vant, (.vb) Trial c‘ounse'l_was ineffective for not showing the jury
these letters; (2)(a) Prosecutiori withheld Wayﬁe County Jail (WCJ) and a Federal
Defentioﬁ Ceriter_log books, recreation logs and Visitor logs .concerning the co-
| defeﬁdanfs, (b) Trial c_ounsel was ineffective for failing to lcall the WCJ Ihmafes -
Records Administrator as a witness; (3j(a) Prosecution witﬁﬁeld various

impeachment material on McGuire, Davis and Pierce, (b) Trial counsel was
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~ ineffective for failing to obtain this impeachment material; (4) T_ri'al counsel failed

to file a motion for discovery; (5) Trial counsel failed to file a timely motion for

‘new trial; (6) Trial counsel failed to file a motion to suppress Detective Schuette’s

false report to the government; (7) Trial counsel failed to obj.ect to search warrants |

that Movant asserted were false and failed to recall Detective Schuette; (8) Trial

- == counsel failed to '-object to the§ 922(g) count on the basis of Movant being actually

innocent; (9) Trial counsel did not obj gct to pgrjured testimc}ny; (10) Trial counsel
failed to call witnesses for the Movant; (11) Trail counsel failed to .Aﬂlevbbj ections
to the Gover_nmént’s notice of intnnt to seek' ennannenlents of n1andatory |
minirnum; (12) Trial cOunsel féiied tn obj_ect concefning the amount of drugs
attributable to the Movant; (13) A_ppelianf 'trival counsel failed to argne Varioué
issues in Movalnt’vs. appeal; (14) Trial Judge incorréctly,sentenned Movant based nn

inaccurate drugvamounts_.

.. 'The Government dispufes all of these clAaims both on the rnérits and for.
being subj ect to pfogedural deféui;c because Moyant raised these grounds m
previons appeals or failed fo ra_iise them on appéal. “A §2255 motion cannot Be |
used to re-litigate an issue that was raised on direct anpeal unless exqeptional
circumstances exist, such as an intervening change in the iaw.” Morrow v. United

-States, 156 F.3d 1231 (6th Cir. 1998). Additionally, a Movant will be procedurally

9



- . 2:01-cr-81028-AJT Doc # 283 Filed 04/20/16 Pg100f33 PgID 2151 :

barred from assertmg clam1s ina § 225 5 rnotlon that could have been raised on
dlrect appeal but were not brought unless the Movant can sho;v good cause for
fa111ng to ra1se the claim on d1rect appeal and that Movant would suffer actual ,‘ |
prejudlce if the clanns were not heard. Massaro v. United States, 538‘U.S. 500,
504 (2003). However, ineffectiVe assistance of counsel claims are exenrpted from
N the general rule barrmg a court ﬁ'om consrdenng, ona rnotlon to vacate sentence

under 28 U S.C. § 2255, arguments not raised on direct appeal. Id

Itis undlsputed that Movant previously brought Ground 2 of hlS Motron to

Vacate Movant maintains that all other Grounds in h1s Motlon are broug,ht here for

| the first time. The Court’ concludes that Movant has prevrously raised Grounds 1.
‘and 3 as Well because Mbvant states that these Grounds were presented ina
_supplemental pro se brlef before the Sixth C1rcu1t on his first appeal [260 at 5; 262
at 112-117]. Therefore the Court concludes that Movant has prev1ously brought
| Grounds 1,2 and 3, and that all other claims have not been prev1ously rarsed by

Movant.

The Government argues that the Court should deny all of Movant’s claims
on the basis that they were either previously raised, or could have been raised, on .
appeal but were not. In his reply, Movant sets forth five reasons as to why his case

meets the “extraordinary circumstances” required for the Court to address his
. 10 |
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claims that have been previously heard. Movant attests that the following .
exceptional circumstances he only recently discovered' reasons (1)-(3) all pertain
to. mformatlon obtamed by Movant ina FOIA request which showed that ex- ‘
AUSA R1chard Convertmo who was fired from the U.S. Attorney’s ofﬁce for

withholding drscovery in the United States v. Koubriti, 199 F.Supp.2d 656, 659

((E.D.Mich.2002), was involved in Movant’s criminal case alongside AUSA Janice . ...

Terbush, andvsigned off on electronic surveillance requests; (4) the attachment of
Defense Counsel’s acknowledgement of receipt of discovery by the Govemment in
their response, which only pertams to discovery materials 1686 through 1740; and
(5) the repeating of Bates numbers on dlscovery material whlch Movant attached

as exhibits Q-6 through Q-10.

The Court does not consider that extraordinary circumstances exist in this

. case. First, Movant’s e..viden.ce. illustrates that former AUSA Richard Convertirio’s ,
| involvement in his original criminal case was limited to the signing ot' two.'
surveillance requests. There is no evidence that he actively assisted AUSA Terbush
beyond that, or that his presence on this case impiic_ates anything concerning the
grounds raised in his § 2255 Motion. Additionally, the surveillance requests he
signed are not brought b.i’ Movant asa ground for Vacating his sentence, and so the

limited role that Convertino played in the case established by the evidence

11
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presented by Movant does vnot amount to extraordinary circmnStances Moreover,
the factors concermng the Bates numbers do not support a fmdlng of extraordinary
- c1rcumstances because tbe Govemment S failure to attach Defense Counsel’s entire
acknowledgement of receipt of discovery does not mean that they' do not ei(ist, or
that information was withheld. Therefore, the Court declines_to' find extraordinary

. circumstances.based on these grounds as well. - & oo = e e

Because there are no extraordinary circumstances, Grounds 1-3 are barred _
because Movant has brouight them in his _previous' appeals. Morrow, 156 F.3d
(1998). However, while the remaining grdunds have not been previously raised in
his pret'ious appe.als,'they are predicated upon ineffective assistance of counsel
.allegations and will accordingly be analyzed based on the merits below. Massaro,

538 U.S. (2003). -

~ a. INEFFECTIVE Ass_ISTANCE OF CoUNsEi, CLAiMS
Movant alieges a violation of his constitutional right to counsel, “an error of
constitutional magnitude.’._’ Sée Pough v. United Stqtes, 442 F.3d 95 9; 964 (6th Cir. -'
2006) (quoting Mallett v. United States, 334 F 3d 491, 496;97 (6th Cir. 2003)).
To establishineffectiVe assistance of .counsel, a movant must show that .defe'nse -
counsel rendered deficient perforrnance and thereby .prejudiced the movant’s

defense, so as to render the outcome of the proceedings unreliable. See Strickland
12
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v. Washington, 466 U.S. 668, 687 (1984.‘). - “Counsel’s failure to object to an error
at sentencing or failure to raise a viable argument that would reduce his client’s

sentence may constitute deficient performance.” MecPhearson v. United States,

- 675 F.3d 553, 559 (6th Cir. 2012) (citing United States v. Thomas, 38 Fed. Appx.

198, 203 (6th Cir. Mar. 15, 2002)). However, a court owes “substantial deference

o counsel’s decisions not to raise an argument, even a meritorious. argument, if the ...

decision might be con81dered sound trial strategy.” 1d (quotmg Hodge v. Hurley,
426 F.3d 368, 385 (6th Cir. 2005)) (internal quotat1on marks omltted) Therefore,

counsel’s omission of an argument for a lighter sentence constitutes deficient

‘performance only if the omission was objectively unreasonable. See id Ifa

movant establishes that counsel’s performance was in fact deficient, he need not

prove that an effective counsel likely would have changed the outcome; he need

- only show a probablhty of a dlfferent outcome sufﬁc1ent to undermme conﬁdence

. in the results of the proceedmgs See Nix v. thteszde 475 U S. 157 175 (1986)'

(citing Strickland, 466 U.S. at 694).
i. .MOTION FOR DISCQVERY

Movant claims ineffective assistance of counsel because his attorney failed

to ﬁle a Motlon for Dlscovery Movant supports this allegation by presentmg

evidence from a FOIA request that he made wh1ch mcludes signed documents for

13
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surveillance reqﬁests .and Management"Logs from the Federal Bureau of Alcohol,'
Tobacco and Firearms, and based on materials received by Movant that have

7 -

duplicéted Batesvnu':mbers.

‘First, there is no evidence presented from the documents that the redacted

FOIA materials contain information that was not disclosed in the thousands of

..pages_of discovery material turned.over at. trial, that_these .materials were ...

discoverable in the context of his case, or that they even inciuded exculpable
material that could have changed the outcome of the case or prejudic_ed him in any

way.

Additionally, Movant provides exhibits of received dupliéate copies of

certain documents with different Bates numbers but does not show that a different

outcome would have occurred if a Motion for Disc_overy was filed. [256-5 at 1591-

1600]. While .Mo,‘vant asserts that ther_é are “'thousa_nds_’" of these ,dupli»cates, only |

three instances are shown, and this does not indicate 'that any other of the

thousands éf pages of discovéry proyided wefe duplicates. Thése three duplicated
documents with differént Bates nmnbefs do :not' indicéte that the outcome‘ would
have been changed; there is still the weight_of all of'the other testimony p_rovided
against Movant and the thous.ands of ofhef pages of discove’fy. Moreover, ;che mere

fact that a document was provided three times and mislabeled with different Bates

14
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numbers does not suggest that additional thousands of pages of discovery are also

deficient, that complete discovery was not turned 'over, or that Movant was

prejudiced. Therefore, this gr‘ound for ineffective assistance of counsél must fail.
ii. MOTION FOR NEW TRIAL

Movant asserts that his counsel was ineffective in his Motion for New Trial

-~ based.upon.the-following: trial cvc.)unsel.—wa's rineffective-:in failing&otimely file the

ST T RTINS

Motion,. in not pfov'iding Movant or his appellate attorney an opportunity to

evaluate the Motion before the hearing, in not bringing Movant to the Motion

hearing, and in failing to take sufficient actidn on his beh_alf a’i the Motion hearing.

Additionally, Movant contends that the hearing transcript contains statements

| ‘made By the Court that contradict the Order.

Movant has failed to introduce any evidence, or to make any allegations that

case. First, as described above on pages. 5-6 of this Order, while the Court

'te'chnically gra".nted} the Order of Dismissal of the Motion for New Trial based on

that “[e]ven if [Movant’s] motion had been timely filed, the court would not have
concluded that a new trial was warranted based on any af the claims set forth in

[the] New Trial Motion.” [142].

15
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Movant attempts to point to a discrepancy between the reoord of the
- comments made at the hearing and the contents of the order. He maintarns that the
Court actuaily said that the Motion for New Trial would be granted if the Motion
had been filed on tirne, while the Order in fact states that the Motion would have
been denied on the merits. However, Movant misunderstands the transcript of the
| hearing. The portlon of the transcrlpt that he rehes upon 1s when govemment
“-“counsel is clarlfymg wrth the Court the wordmg of the order. Earller the Court had
stated, “.’..I w111 not usurp the role of the ; jury. ‘I did not think that their decision
was without factual support. And therefore I will deny what I have now calied a
motion to certify that I would grant a motion.” .,[163 at 6]. At the end‘of' the

hearing, gOvernment counsel begins a olarifying statement to the Court'

MS TERBUSH: I understand the ﬁrst order I'm going to prepare is an -

order granting my motion to dismiss. And the second order I
understand to be ..an order denying a motion to certlfy

| ,v THE COURT That I would grant anew tnal if I did have Junsdrctlon
Id As correctly read the Court was merely statmg that the order would deny the

Motion for New Trial, whlch would be referred to as a “motion to certlfy that I

- would grant a new trlal ? Therefore the Movant has not shown that the Court

would poss1bly have granted his Motron for New Trial if it had been timely filed. It
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is undisputed based on record evidence that the Court would have denied the

Motion regardless of when it was filed.

Despite having access to the transcript of motion hearing and the motion for

new trial itself, Movant cannot explain how either his input into the motion, or his

presence at the hearing, would have had an impact on the outcome of his case. A

-~defendant’s right to-be present-at a stage of a criminal pr0ceeding ‘is not absolute;

that right is only guaranteed if the presence of the defendant would contribute to
the fairness of the procedure. Kentucky V. Stincer 482 U.S. 730 745 (1987).
Because the Court expressly stated that it would not grant a Motion for New Tr1al

~based on its mterpretatmn of evidence that the jury had based their verdict on, there

is no basis to argue that any changes to the Motion, or the presence of the Movant

at the hearing, would havevhad an impact of the outCOme Movant has not voffered

any theory as to how hrs presence at the hearmg would have contributed to the-'
fairness of the process. Fmally, Movant does not prov1de any ev1dence, or advance °

' any real argument, as to ‘why tnal counsel’s performance at the hearing was

insufficient. Therefore, this ground for vacation of sentence is denied.

17
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iii. MOTION'TO SUPPRESS |

1. DETECTIVE SCHUETTE SREPORT .

Movant argues that h1s trial counsel was meffective when he failed to ﬁle a

motion to suppress Detectlve Schuette 8 reports Wthh he avers, were false. The :

contents of the reports andv the 1noons1st_enc1es were detailed in Schuette’s

testlmony at tnal As Movant hnnself states 1n h1s _Amended Motlon _Defense

Counsel cross—exammed Schuette about the “bl-weekhes and “reports” that were

- used to create his elghteen page summary, and this testimony revealed the

inconsistencies of his report in the impeachment evidence obtained by Defense

Counsel during cross-examinati_on. Therefore,' similar to the discussion on page 20
below concermng Schuette s testlmony, the mcons1stenc1es in the reports at issue
were. revealed to the jury. The Jury weighed th1s nnpeachm&t ev1dence and in

light of the Weight of ev1dence presented agamst Movant, found him guilty

Therefore he cannot establlsh any preJudlce or that the results would have been |

dlfferent if the Defense Counsel had made a Motlon to Strike the report, and this ‘

challenge necessarily falls | ” o . :

~ 2. SEARCH WARRANTS

Movant argues that his counsel was ineffective because he did not move to

suppress search warrants obtained in his case that Movant contends were not

18:




- 2:01-cr-81028-AJT' Doc #283 Filed 04/20/16 Pg190f33 Pg ID 2160

lggitimate_ beanse officers .for‘ged Judgés’ _sigﬁature$ and failed to request a |
hearing unde'r Franks v. Delaﬁzare, 438 U.S. 154 (1978). Movant’é belief thgt the
search anrfa.hts are forged is based on incdnsistént détes in the fax héaders found
at the top of some of the several warrants thaf were iésued. He .argues that the
date/time stamp on these documents is pro'of tﬁat the officers forged them by
pasting & copy of the Judges’ signatures onfo ablank ddcument: e

In order to _challeh_ge the validity of a seafch warrant in a Franks hearing, a

Defendaﬁt must:. |
make [] a substantial prelimiﬁary showing that a false s;tatement
knowingly and intentionally, or with reckless disregard for the truth,
was included by the affiant in the warrant affidavit, and [] the
allegedly false statement is necessary to the ﬁnding of probable cause.
United States v. Mastromatteo 538 F.3d 535 545 (6th Cir. 2008), quoting Franks
V. Delaware 438 U S. 154, 155—56 (1978)

Movant cannot meet th1s_ heavy burden to sﬁccessfully aIlegé that his counsel
should have madg avMotion to Suppress the search warrants and request a Franks |
hearing. There are numerous réasons why the dates on the fax headers do not
match, and noné of these stem from an alleged forgery but rather from
technblogical_ issues with the fax machines used themselves. Additionally, the fax

headers themselves have nothing to do with the communication between the

Judges who signed these warrants and the affiant, and so are therefore immaterial

19
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when analyzing the veracity of the se}a‘rch Warrants..Because Movant has failed to
show that a Franks heanng should have been trlggered by the search warrants, or
that the search warrants should have been suppressed tnal counsel was not

ineffective for failing to raise this i issue, and this ground is demed.

iv. MOTION TO STRIKE WITNESS TESTIMONY

1. WITNESS ‘TESTIMONY ABOUT OFFICER SCHUETTE’S

REPORT - !

The failure to move to strike the Witness testimony of Officer Sohuette
conoerning his report is ailege'd by Movant to be evidence of ineffective assistance
of counsel,'becaus_e Officer Schuette’s.testimony at trial was inoonsistent with his
grand Jury testimony. As the Court noted in its} Motion .for New Trial [182]

inconsistent testlmony does not establish per_]ury, but rather only prov1des

N nnpeachment ev1dence Addltlonally, questlons of i mcon81stent testunony are to be

'de01ded by the jury. United States v. Yono, 798 F 2d 1417 (6th C1r 1986) |
| ‘ Cons1der1ng the overwhe]rnmg ev1dence of guilt presented and the questlonmg of
the w1tness by Defense Counsel, Movant has not shown prejudlce or that the
outcome would have been dlfferent if the testlmony was strlcken Therefore this

~ claim is denied.

20
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2 WITNESS TESTIMONY ABOUT AUDIBILITY OF TAPE‘

RECORDING

Movant seeks to state a claim of ineffective assistance of counsel based on

the failure of counsel to move to strike testimony of Officers Brunson and
Hamilton about the audibility of a tape recording. This challenge does not qualify

as ineffective assistance of counsel because, durmg the trial, unpeachment

evrdence concerning thlS recordmg was entered as to Hamrlton ] testimony and
Defense Counsel cited to the lack of a recording in closing arguments. It is clear
that the jury received signiﬁcant impeachment evidence concerning this reCOrding
and rejected that evidence 4in favor of the other evidence that pointed to guilt.- It is
not for the Court to second-guess the evaluation of the evidence by the jury, and

therefore this challenge fails. )

\ PROHIl%ITION ON POSSESS.IANG WEAPONS/Al\’lMUl\lITION
Movant was conv1cted of 1llega11y possessmg ammunition on December 12,
2001, in v1olat10n of 18 US.C. § 922(g)(1) because of his ¢ ‘prohibited person”
status due to his previous convictions on or about January 20, 1988 for attempted
possession with intent to deliyer cocaine and carrying a concealed weapon, and his
subsequent escape from prison, for which he was convicted on or about March 8,

1989. Movant contends that his counsel was ineffective for not objecting since, as

21
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a matter of law, he was allowed to possess ammunition'under the Michigan law
and also had his civil rights fully restored because five years had expireci since his
release from prison. | |

However, Movant misreads both Michigan law and Federal law in making

this argument. § 922(g) provides, in the relevant part, that:

.. it shall be unlawful for any person (1) who has been convicted in any

court of, a crime punishable by imprisonment for a term exceeding
one year... to ship or transport in interstate or foreign commerce, or,
possess in or affecting commerce, any firearm or ammunition.

18 U.S.C.A. § 922. § 921(a)(20) deﬁnes the parameters of the statute and exempts
from category of applicable offenses: |

[a]ny conviction which has been expunged, or set aside or for which a
person has been pardoned or has had civil rights restored shall not be
- considered a conviction for purposes of this chapter, unless such
pardon, expungement or restoration of civil rights expressly provides
that the person may not ship, transport possess, or receive firearms. -

18 U S.C.A. § 921.
As applied in the Sixth Circuit:

The federal felon-in-possession statute involves a two-part inquiry: (1)
if a convicted felon's civil rights have been restored under state law,
he shall no longer be considered a felon for purposes of § 922(g),
except (2) if, pursuant to the “unless clause” of § 921(a)(20), the felon
remains prohibited from firearms possession. This court has stated
that the “unless clause” applies if the “restoration of civil rights
expressly provides that the person may not ship, transport, possess, or
receive firearms.

22
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‘United States v. Campbell 256 F.3d 381, 392 (6th Cir. 2001) abrogated on other
grounds by Begay v. United States, 553 U S 137 (2008) Importantly, it is “the law
of the State of conv1ct1on, not federal law, that deterrmnes the restoration of civil
rights as a rule.” Caron v. United States, 524'U.S. 308, 316 (1998).

Under Mich. Comp Laws § 750. 224f(4) “[a] person convicted of a specrfied

felony shall not possess, use, transport sell, carry, ship, or d1str1bute ammunition

in this state” unless five years have passed from the successful completion of the

previous sentence (1nc1udmg, inter alia the successful completlon of parole) and a

person has their right to possess ammumtlon restored MCL § 28 424(4) whrch o

requ1res submission. of an application to the crrcult court in their county of
residence and obtam a wrltten order from the court restormg their nghts '

There is no dlspute that Movant commrtted a “specrfied felony” and fell
‘under the proh1b1t10n of MCL § 750 224f when he was conv1cted of attemptmg to |
- possess with intent to dehver cocaine and carrylng a concealed Weapon in State
Court on January 20 1988 Mova.nt was subsequently released from pnson on
September 1, 1997. It is also und1sputed that Movant d1d not apply for a Court
Order restoring his civil nght to possession of ammumtlon Accordmgly, under

M1ch1gan State Law, his ¢ivil nght to possess ammunition was not restored when

23
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he was indicted 'fo‘r such possession, and th_erefore'he was eligible for conviction
under 18 U.S. C § 922(g)(1)

Movant argues that since h1s c1v1l nghts, such as hlS nght to vote, hold
public office, and serve on a Jury were restored at the time that he was charged

~with a violation of § 922(g), he could not be guilty of the charge since his civil

. rights had.been. restored. Hampton-v. United-States, 191 F.3d- 695, 699 (6th Cir. - -

1999) However, MCL § 750.224f by its very implication stands for the proposition
that “even after a person's civil rights have been restored, Michigan law restricts a
convicted person'’s right to possess firearms for a period of time after the sentence

11mposed for a partlcular crime has been served ” Umted States V. C’ooper No. 08-

20464 2012 WL 12706 at *4 (ED MlCh Jan. 4 2012) quoting Melton v.

'Hemmgway, 40 F. Appx 44, 45 (6th C1r.2002) (unpubhshed). § 921(a)(20)
mandates that if a State law expressly prov1des that the person may not
possess ammumtlon then crvﬂ rlghts are not cons1dered restored under §
'922(g) and a person may be charged with that- crlme See Unzted States V.
McCa_lebb, No. CIV. 06-12464, 2006 WL 2192643, at *1 (E.D. Mlch. Aug. 2,,:
2006). | V . |
Given the Court’s analysis of ‘Movant’s criminal history and lack of

application to State Court to restore his civil right to possess of ammunition,

24
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Movant’s civilv rightS to possess ammumtlon were not restorecl at. the tirne of

1nd1ctment and therefore the meffectlve asS1stance of counsel challenge with

respect toa lack of objectlon to the § 922(g) charge must fall | |
FAILURE TO CALL DEFENSE WITNESSES

Movant claims that his counsel’s failure to call a list of 22 defense witnesses

~ he provided Trial Counsel, and the failure to recall witness Detective Schuette, was - - T

ineffective. The choice of what witnesses to call is squarely within the realm of

legal strategy and “[c]laims that counsel failed to call witnesses are not favored on

" federal habeas review.. .because speculat1on about what w1tnesses would have said

on the stand is too uncertain.” Woodfox v. Cazn 609 F. 3d 774 808 (5th C1r 2010)

. To combat claims of rehef based on mere speculat1on, _but st111 permit meritorious

claims of ineffective assistance of counsel basetl .upon a failure to call defense |
witnesses, federal "c“ourtS hav_e required that a Movant ‘;denlonstrate prejudice by
narniné the witness, demonstratingthat the witness was atzailable tc testify and
would have done so, settirlg out the content of the witness’s prcposecl testimony,

and showing that the testimony would have been favorable to a particular defense.”

- Id. (internal quotation omitted).

In his Motion, Movant has merely listed the names of the witnesses,

accompanied by a conclusory statement of what he thinks they would have said if

- 25
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they had been called. He has not provided evidence that they would have agreed to

appear, or that they were even available to testify, and he has failed to p’rov_ide any
proof ahout the contents of their h}‘l_'pothetical testi_rnony other than unsupp.orted
assertions by the Movant himself. {262 at 90-98]. Withou_t basis m the record
supporting claims about pos‘sible testimony, Federal Courts have found that a |
N Moyant?s__f{baid, assertions on a,critical,issue in his pro se petition. [that are}. -
unsupported and unsupportable by anything else contained in the record to be of |
probative -value.f’ Ross v. Estelle, 694 F.2d 1008, 1011-12 (5th Cir. 1983). |

With respect to the testimony of Detective Schuette, Movant Aclavims that
Schuetteilied in his testimony, and the decision not to recall the vtfitness to e)rpose_
these lies, 'constitutes prejudice -and would have led toa different outcome.
However, a witness’ “truthfulness was a questlon for the jury, not for the courts” ,
United States v. Yono, 798 F 2d 1417 (6th Cir. 1986) Any mconsrstenc1es between
his test1mony and hlS reports were welghed by the j Jury, whrch decrded that Movant
- was guilty. Cons1der1ng the overwhelmmg amount ev1de_nce of gullt to Wthh the
Court referred in the first New T.riall rnotion, there is no prejudice shown since it is
not apparent that the calling of the}witness‘es could have had an effect on the

outcome, and this challenge must fail. o

26
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vii, FAILURE TO CHALLENGE 2i U.S. C§ 851 ENHANCEMENT |
Movant alleges as meffectwe ass1stance of counsel tr1al counsel’s failure to
challenge the 21 US.C. § 851 sentence enhancement. 21 USC § 841(b)(1)
| mandates that at least 10 years be added to the sentence of a person conv1cted

under this section, and further requires a 20 year minimum if the defendant has a

. prior “felony drug“offense.,"_i,and_ the. government files.an information regarding the .- —.. - .

crime under 21 U.S.C. § 851. The Government did file information pertaining to
Movant on January 31, 2002 based on his previously mentioned State Court |
conviction- of the attempted possession of | controlled_ substances-

delivery/manufacture of less than 50 grams on or about J anuary 20, 1988 [29].

Moi'rantclaims that. because his civil iright to possess arnmunition was

restored under his interpretation of Michigan Law, his previous conviction for a
felony drug offense should not have tnggered the sentence enhancement As the

Court dlscussed above on pages 21-25 Movant is incorrect when he argues that hlSl
civil right to possess ammunition was restored. Addltionally, per the Sixth Circuit, |
'YI,“the meaning of the o_hrase .‘_have hecorne final’ in 21 U.S.C. § 841(b)(l)(B) [i]s a

question of federal law rather than state laizv’_’ and “a prior conviction is ‘final’

within the meaning of section 841(b)” when the time for taking a direct appeal from

the judgment of conviction has expired.” United States v. Walker, 160 F.3d 1078,'
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1003 (6th Cir. 1998). Therefore,.the questidn of the restoration of Movant’s‘civil

rights under State law has no bearmg on the ﬁnahty of the prev1ous conv1ct1pn |
Accordmgly, Movant’s meffectlve ass1stance of counsel cla1m based on the lack “of
.objectlon to the 21 U.S.C. § 8’51 enhancement falls._ |

viii. SENTENCING GUIDELINES'ARGUME&T
... Movant asserts.in two gruundsthat hJS counsel wast.,ineffec.tive for.not ﬁling - ﬁ;.,__*

an objection, or making factual aréuments onv the record, about the quantity of |
drugs attributed to him, Which'raised his _base leuel offense from a 32'to a level 38,
. and that the sentence given by the Court was illegal. The trial court vand the .Court

of Appeals have addressed.this argument several times already. 'On_ the ver}t ﬁrst

appeal effeetuated by Movant, this issue was addressed, with the Sixth Circuit

stating that “we ﬁ'nd no error in the ca-lculation' of the offense level or eriminal :
| h1story, but the matter is remanded for recon51derat10n df the sentence pursuant to |
Booker.” Umted States 12 Crzder, 144 F. Appx 531 at 536 (6th Cir. 2005) At the
resentencmg hearmg befor_e the trial court, the Court was asked by Moyant to
recunsider and tecalculate his offense level and criminal history score, speciﬁcally
requesting that the amount of drugs he was responsible for be lowered.. United
- States v. Crider, 468 F App‘x 457, 459 (6th Cir. 2012). Once again, the‘ Courtv

allowed both parties to revisit the sentencing issues and rejected Movant’s
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argument to lower' the drug quantitY‘ because | it Was bound '- to .the Jury’s
determlnatlon of drug amount. Id. Fmally, the issue was addressed in Movant s
appeal of h1s second Motlon for New Tr1al and the Court stated “the court d1d not
clearly err in determmmg the amount of cocaine base attnbutable to Crider for the

purposes of sentencing.” Id at 461.

- Movant fails to present any new.evidence supporting.his claim that would -—ss- oo

overcorne this Court’s previous determination of the issue. Therefore, Mo\/ant’s
~ trial counsel _Was not ineffective by failing to object to the Presentence
| Investigatlon Report andv this ground is denied
b. INEFFECTIVE ASSISTANCE OF APPELLANT COUNSEL |

Movant also alleges that h1s appellant counsel was meffectlve for
m1srepresentmg to the S1xth Circuit the amount of time he spent w1th the Movant
preparmg h1s appeal fa111ng to argue the nglto issue, and fa111ng to challenge all |
of the prosecutlon S alleged Brady v1olatlons | | |

When assertmg 1neffect1ve assistance of counsel agamst appellant counsel
._ the same Strickland standard apphes Ballard v. United States, 400 F. 3d 404, 407
(6th Cir. 2005). Movant cannot estabhsh any preJudlce because he admits that he |
presented every clalm that his appellate counsel failed to present before the Sixth

Circuit in a pro se supplemental brief. Additionally, his allegation that appellate'
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counsel misrepresented the amount of time spent with Movant does not establish
prejudice because he cannot show, and does not allege that th1s had an nnpact on

-the outcome of hlS appeal Therefore, this ground is denied.

c. EVIDENTIARY HEARING |

In his Amended Motlon to Vacate Sentence Movant requests an ev1dent1ary _

”hearmg ” “Where there is a factual d1spute, the habeas court must hold an o
evidentiary hearing to determine the truth of the petitioner's claims.” Turner v.

United States, 183 F.3d 474, 477 (6th Cir. 1.999).’ While “the ‘burden on the |
petitioner in a habeas-v case for establishing an entitlement to an evidentiary hean'ng
is relatively llght ” a Movant seekmg an ev1dent1ary hearmg must still ra1se a
A“factual question regardmg the effectlveness of his trial counsel.” Id at 476-77.
Mere “conclusory allegatrons and “bald assertions” are not sufficient to _]ustlfyv
) requ1r1ng the Government to respond to dlscovery or to requlre an evrdentlary

hearing. Stanford v. Parker 266 F.3d 442 460 (6th Cir. 2001).

In his Amended Motion, as d1scussed above, Movant has 'failed to establish that
an evidentiary hearing is required t‘o resolve any of the issues because the record
presented by lVlovant does not create a faotual Question and merely rests on bald

" assertions and conclusory statements. | Therefore, the request for an eyidentiary ,

hearing is DENIED.
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7. CERTIFICATE OF APPEALABILIT&'

Movant is denied a certrﬁcate of appealablhty, with respect to all argumentsv
except Movant- S argument that h1s counsel was ineffective for failure to file a ,
Motion for Discovery. |

8 | MOTION FOR LEAVE TOCONDUCT DISCOVERY [255]

Mova.nt ﬁled 'a Motion for Leave to Conduct Discovery pursuant to Rule 6
.of the Rules Governing Section 2255 Proceedings for -the United States Dictrict
Courts on May 28, 2013. 'f255]. Per Rule 6, “[a] judge rnay, forvgood'cau.se,‘
- authorize a party to conduct discovery under the F ederal ﬁules of Crirninai
‘ Procedure or Civil Procedure or m accordance w1rh the practlces and prmcrples of
law.” SECT 2255 Rule 6. As d1scussed above on pages 5-30, Movant does not
estabhsh that he suffered prejudlce or that any of the above grounds would have an
effect on _the outcome consrdenng the _welght of the ev1dence agalnst him.
Therefore, the_Court: DENIES Movant’s. Motion for Leave to .Conduct brscovery
[255]. -

9. MOTION TO APPOINT COUNSEL [254]
On May 28, 2013, Movant filed a Motion for Appointment of Counsel to

support prepare his § 2255 Motion, Motion for Discovery, and represent him at
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an evidentiary‘heariné t254]. Becauee these Motions h’avev I)een denied with th1s
Order, the Court DENIES Movant’s Motion _for Appointment of Counsel.
[254]. o o o

IT IS ORDERED that Amended M_qtion to Vacate Sentence [260] is

DENIED

e e ,* IT IS FURTHER ORDERED that Motlon to Vacate Sentence [256] is. -

DENIED as moot

IT IS FURTHER ORDERED that Motlon to Appomt Counsel [254] is

DENIED
IT IS FURTHER ORDERED that Motlon for Leave to Conduct Dlscovery

[255] is DENIED

- IT IS FURTHER ORDERED that Motion for Summary Judgment [265] is

DENIED

IT IS FURTHER ORDERED that Motlon for Extens1on of T1me to F ile )

[273] is GRANTED
ITIS FURTHER ORDERED that Motlon for Redacted Payment Vouchers

[276] is DENIED

IT IS FURTHER ORDERED that Motlon for Retroactive Apphcatlon of B

Sentencing Guidelines [268] is GRANTED.
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IT IS FURTHER ORDERED that certificate of appealability is denied
with respect to all arguments except Movant’s argument that his counsel was

ineffective for failure to file a Motion for Discovery.

SO ORDERED.
s/Arthur J. Tarnow
Arthur J. Tarnow <
Dated: April 20, 2016 Senior United States District Judge
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