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QUESTION(S) PRESENTED

Did the Ninth Circuit erred in finding that petitioner did not
showed that jurist of reason ‘would find it debatable whether the
district court abused its discretion in denying the Rule 60(b)

motion?

Did the Ninth Circuit erred in finding that petitioner was not
deprived of his constitutional right to effective assistance of

counsel under the Sixth Amendment?



£

LIST OF PARTIES

[x] All parties appear in the caption of the case on the cover page.

[ 1Al parties do not appear in the capfion of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows: :

Petitioner, NEXIS RENE GOMEZ, is representing himself in this action.

Respondent CONNIE GIPSON, is represented by the California's Attorney

General Office. Last representative of record, ANN P. WATHEN, Deputy

Attorney General, 455 Golden Gate Avenue, Suite 11000, San Francisco,

California 94102.

ii



TABLE OF CONTENDS ' .

OPINIONS BELOW: e v ovevonnns

A
JURTSDICTTION ¢« e v v e e teneeneeneunennensnennsnsnssnsnennenenennnss?
CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED:«seueuesssnnn..3
STATEMENT OF THE CASE.«etunseeenneeenssrnnarnnneensneenneenneend
A. STATEMENT OF THE FACTS: e« esuinnsnsnneencenceneeneanennennennsd

B. THE PROSECUTION'S STRONGEST EVIDENCE OF ITS CASE -
SUFFERS LACK OF AUTHENTICATION:eeeeoscsoscscoesoccacasocscasesl

C. THE GIRL DEPICTED IN THE VIDEO WAS NOT 11 YEARS OLD AS
CLAIMED BY THE PROSECUTION:.ceteecescececesosaccacssacosansanssd

. D. THE INEFFECTIVE ASSISTANCE OF COUNSEL CLAIM PRESENTED _
IN PETITIONER'S ORIGINAL HABEAS CORPUS PETITION.eeeeoeesoeasl?2

E. THE CLAIM PRESENTED IN THE MOTION 60(b)........;.....;......14
REASONS FOR GRANTING THE PETITION
I. DID THE NINTH CIRCUIT ERRED IN FINDING THAT PETITIONER

"DID NOT SHOWED THAT JURIST OF REASON WOULD FIND IT

DEBATABLE WHETHER THE DISTRICT COURT ABUSED ITS '

DISCRETION IN DENYING THE RULE 60(b) MOTION’................19
1. Key Events Below.........Q.............‘........'......I...Q‘lg.
2. Petitioner Demonstrated That he Exercised Due Diligence

In Order to Secure the X-rays Before Trial and Before

_The Denial of His Habeas Corpus Petit1on....................20

3. The X-Rays Images Undermine the Credibility of the
Prosecution Witness With Respect to Counts 1,2 and 9-12.....23

Ao CountS].and 2..00.-00'000‘...o.o.-..-oo.o-.-.-_..-..01......24

B. Counts 9 through 12..e.eieieeceetieeerecceceoensoasescacsccnceesb

C. An Extraordinary Circumstance Exist in this Case, Which :
Warrant Relief Under Rule 60(b).ceccecrcccscaceccccacanenees?0

II. DID THE NINTH CIRCUIT ERRED IN FINDING THAT PETITIONER WAS
NOT DEPRIVED OF HIS CONSTITUTIONAL RIGHT TO EFFECTIVE
ASSISTANCE OF COUNSEL UNDER THE SIXTH AMENDMENT..ccetves...30

A. Why Certiorari Should be Granted....c.eieeeeeeeacsasaeanenasa3?2

Conciusioncotooooot-o-ooo.oo‘ooo...o-oo.ool-oo.-o.oooco.--oo.34’

iii



TABLE OF AUTHORITIES CITED

CASES : ' PAGE NUMBER

Gomez v. Gipson, .
2016 U‘S. LEXIS 3645'.......l.......'...........'...........‘.....‘....'...5

Gonzalez v. Crosby,
545 U.S. 524' 535'.0...0...............Q......"..000.....0........0...19[29

Liljeberg v. Health Services Adquisition Corp.,
486 U'S. 847' 863—864...........'..0.............‘.'.........Q.........'...zg

Miller-El1 v. Cockrell,
v537 UoSo 322[327..'.'..'...........Q.....l.'..........0.'...'....'....‘31’32

Strickland v. Washington,
466 U.S. 668’ 687 (1984)0......Q...'..Q...I..Q.l..'..........‘.Q...'.9I30’32

STATUTES AND RULES
California Penal Code

§ 269..'..Q..ll.........0.0...l....O.l.'......0...00..‘....4’8’9,10'15'16’23

§ 288.0...'....0.00..0CO...Ol....I'l..’.I.0.0...0...l..l..'.......ilt‘.....4
§ 2890...Q.'j....l.......l.'.....QQ..C...........Q.'.....,'...l...lq.......4
§ 311.110‘..-.00.0.0..000'..o.oo...o.'...o..oo.o....o.o...o.o..c'.ton...oo.4

§ 6540.oo.o.o.00.00..'..000.0.......0o.Qo.'o..00.000.00.00..00..-..-00000013

United States Code

28 U.s.c § 125400'.0.!0..0.00I..oooooa.....o.n..'.lo.o....I..ooooo...oo.cooz

28 U.S.C. § 2253.0..00.0o..ooo00.0o.0.o.uo.oooo.00.0..0....-00.-0..0.0..0032
28 UOS.C § 2254..00..0000000.00..00..00.0..0...000000000.00..Oo..o...oo'toos

Constitutional Provisions

Amendment sixth.oo.on..o.on...o...Qo.oo.lo.....o.o.oo.oc.0.00..0'000.3’32[34

OTHER

Court Rules

Federal Rules of Civil Procedure 60(b)...5,6,7,14,15,18,19,20,21,22,26,28,29
Califomia mdence code§ 1421.'..‘..;.....’.......‘...........C...........B

iv



APPENDIX A:

APPENDIX B:
APPENDIX C:
APPENDIX D:
APPENDIX E:

APPENDIX F:

INDEX TO APPENDICES

Order issued by the Ninth Circuit remanding the case to
the district court for the limited purpose of granting:
or denying a COA.

Order issued by the Ninth Circuit denying petitioner's
request for a COA. _

Order issued by the Ninth Circuit denying motion for
rehearing.

Order issued by the district court denying petitioner's
motion under Rule 60(b).

Order issued by the district court denying request for a
Certificate of Appealability.

Letter by the United States Supreme Court granting an
extension of time to file the petition for writ of
certiorari.



IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the Jjudgment below.

OPINIONS BELOW

[x] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix _A to
the petition and is

[ 1 reported at ' : ; O
[ 1 has been designated for publication but is not yet reported; or,
[X] is unpublished.

The opinion of the United States district court appears at Appendix _D to
the petition and is : _

[ ] reported at : ; Or,

[ 1 has been designated for publication but is not yet reported; or,
[X] is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ 1 reported at : - ; OF,

[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the court
appears at Append_ix to the petition and is

[ ] reported at ; or,

[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.



JURISDICTION

[x] For cases from federal courts:
' /

The date on which the United States Court of Appeals decided my case
was September 25, 2018

[ ] No petition for rehearing was timely filed in my case.

[x] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: _November 6, 2018 , and a copy of the
order denying rehearing appears at Appendix __C ,

[x] An extension of time to file the petition for a writ of certiorari was granted
to and including March 22, 2019 (date) on January 17, 2019 (date)
in Application No. 18 A_742 |

) )The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

i

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. __A '

The jurisdiction of_ this Court is invoked under 28 .U. S. C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Amendment VI

In all criminal prosecutions, the accused shall enjoy the right to a’
speedy and public trial, by an impartial jury of the State and
district wherein the crimé shall have committed, which districts shall
have been previously ascertéined by law, and to be informed of the
and cause of the accusation; to be confronted with the witnesses
against him; _to have compulséry pfocess for obtaining witnesses in his

favor, and to have the Assistance of Counsel for his defence. .



STATEMENT OF THE CASE

An information. filed on June 3, 2010, charged petitioner with 16
offenses. Those charged offenses were: counts 1, 2 and 9 through 12,
aggravated'sexual assault on a child under 14 years old or 10 or more
years founger than the defendant. (Cal. Penal Code § 269.); counts 3
through 8, lewd and lascivious conduct by force on a child under 14
years old. (Cal. Penal Code § 288, subdivision (b)(1).); count 13,
sexual penetration by force. (Cal. Penal Code § 289, subdivision
(a)(1).); count 14, oral copulation by force. (Cal. Penal Code § 288a,
subdivision (c)(2).); count 15 and 16 possession of obscene matter
depicting a person under the age of eighteén. (Cal. Penal Code §
311.11, subdivision (a).)

Jury trial began on July 15, 2010. On August 3, 2010 the
prosecution filed an amended information that deleted count 16 one of
the obscene matter charges. On the same day the jury returned its
verdict found petitioner guilty as charged.

The trial court imposed sentence on December 3, 2010. On the
cbnviction in couﬁt 15 the court imposed the two-year middle term. On
the convictions on counts 3 through 8 and counts 13 and 14, the court
imposed the six-years middle term aﬁd ordered that all of those terms
would be served consecutively.

Finaliy, on the convictions iﬂ counts 1, 2 and 9 thrdugh 12, the
court sentenced petitioner to consecutive terms of 15 years to life.v
The total sentence is thus 90-years—to—1:lfe consecutive to a 50-years

term.



Petitioner timely appealed, and the California Court of Appeal,

Sixth Appellate District affirmed, People v. Gomez, Santa Clara County

Superior Court No. CC944457. The decision was not published.

On March 28, 2012 the California Supreme Court denied a timely
Petition for Review, California Supreme Court Case No. S200302.

Petitioner then filed a timely pétition for writ of habeas corpus
in State Courts raising among othei' things én ineffective assistance
of counsel claim. The claim was denied in all three 1levels of
California's Courts.

| On or about March, 2013, Peﬁitioner filed a timely Habeas Corpus
Petition in the United States District Court for the Northern District
of California pursuant to '28 U.S.C. § 2254, which included the
Ineffective Assistance of Counsel claim exhausted in | the Califorﬁia
Supreme Court, Case No. S207151.

On July 23, 2014, the petition was denied. (See. Exhibit 1.)
Petitioner appealed, but the .United States Court of Appeals for the
Ninth Circuit denied a Certificate of Appealability (COA) on April 27,
2015. |

On July 17, 2015, petitioner filed a timely petition for
certiorari in this Court, which was denied oh December 7, 2015,
petitioner then filed a petition for rehearing in this Court, which
was denied on June 6, 2016. (See Exhibit 2.), the decision is reported

in Gomez v. Gipson 2016 U.S. LEXIS 3645 (U.S., June 6, 2016.)

On August 22, 2017, petitioner filed a motion to reopen the
judgment under Rule 60(b) of the Federal Rules of Civil Procedure,

which motion he amended on December 1, 2017 (See Exhibit 3.)



On January 29, 2018, the motion was denied in the United States

District Court. (See Appendix D)

Petitioner filed a timeiy Not_ice of Appeal from the denial of the
motion under Rule 60(b), and the Court of Appeals for the Ninth
Circﬁit remanded the case to the 1c;wer court for a detemiﬁation
whether - a Certificate of Appealability should issue. (See Appendix A.)

On March 5, 2018, the District court denied a Certificate of
Appealability based oﬁly on a review of the motion, the order denying
the motion, the notice of ai)peal, and other records. (See Appendix E. ”)_
because pétitionér did not filed‘ a proper request for | aCOA in the
district court. |

On or about August 27, 2018, petitioner filed a motion requesting
a Certificate of Appealability in the United States Court of Appeals
for the Ninth Circuit. (See Exhibit 4.)

vOn September 25, 2018, the Ninth Circuit denied petitioher's
motion requesting a COA. (See'_ Appendi?c 7]»3.)

‘On or a'bbut' October 4, 2018 petitioner filed a timely petition

for rehearing in the Ninth Circuit, which the Court construed as a

el
\

motion for reconsideration. (See Exhibit '_5--) Ty
On November 6, 2018,v petitioner's motion’ for reconsideration was
denied; (See Appendix C.) |
On January lf, 2019, petitioner filed an application for
extension of time within which to file a petition for certiorari in
"~ this Court ‘The application was presented to Justice KAGAN, who on
Jamiary 17,. 2b19, exbended. the time to and including March 22,

2019. (See Appendix F.)



A. Statement of the Facts.

Orr April 29, 2004, petitioner moved in with the victim's
family in apartment # 15 at Lexington Street in San Jose, state of
California. He rented one bedroom in that apartment. (See Exhibit 6,
RT 186-190.) |

By November 1, 2007, when the family moved out of that
apartment petitioner was not 1living with them, a witness who
testified at trial supplied that when petitioner left that apartmént
he went straight to Las Vegas for an unspecified period of time
(Exhibit 6, RT 188-189), the witness provided that he came back to
San Jose in 2008, where he met the family ‘again .when they were
living in a different apartment complex specifically at Camden
apartments and retitioner rented his own apartment above

them. (Exhibit 6, RT 190.)

The witness 'did not provided an approximate date when
petitioner moved out of that apartment which was very significant
issue in this case, and defense counsel failed to establish this
relevant fact at trial. However, in his motion under Federal Rules
of Civil Procedure 60(b) fiied in the district court (Exhibit 3);
(See also U.S.D.C. Docket Entry Nos. 25,26), petitioner presented

- reliable_ evidence demonstrating that the. approximate date -when he

moved out of the victim's family apartment at Lexington Street,
could be April 15, 2005 as described at page 1 of exhibit 7, (See

Exhibit 7 at p.1.)



B. The Prosecution's Strongest Evidence of Its Case, Suffers Lack
Of Authentication.

A video found in petitioner's 1laptop which was searched
wi-thout his consent and wi.thout a warrant showed him removing the
Victim'_s clbthing. The prosecution introduced the videp into
evidence as People's Exhibit 11. (See Exhibit 8.)

The prosecution alleged that the sexual assault counts under
California Penél Code § 269, were divided in two groups. Counts 1
and 2, occurred before petitioner allegedly recorded the video, and

counts 9 through 12 occurred aftef petitioner supposedly recorded

~the video and that according to the prosecution he used the images

| to threat’the ¥ictim| and that the girl was 11, 12, 13 and under 14

years old when: these crimes occurred with the purpose to gave
petitioner a sentence of 90-years-to-life. (See Exhibit 9.)

Using testimonial hearsay, and without representing the scené
depicted in the video (See Exhibit 10), the prosecutioﬁ established
that the video was recorded in petitioner's room, the one he rented
vhen he 1lived with the victim's family in 2004. The prosecution
failed to provide to the jury an accurate transcription in English
of the dialogue in Spanish involved in the video between the girl
and petitioner (See Exhibit 11), with the pﬁrpose to allow the
self-authentication ~of the video as required by California Evidence
Code § 1421 that in relevant part. provides [authentication may be
established by the contents in the writing.]) In this case none of
these requirements was done by the prosecution which made the video

and the still images taken from that video insufficient



authenticated or reliable to sustain petitionér's conviction on
counts 1,2 and 9 through 12 under California Penal Code § 269,
coupled with counsel's failure to call an expert (scenographer) to
identify the scene depicted in the video with the purpose to
establish by the defense that the video was recorded at petitioner's
Camden apartment after he came back frbm las Vegas tov San Jose,
California, and that the girl was 14 years cild. but no 11,12,13, or
under 14 as claimed by the prosecution, that would have reduced
petitioner's culpability, but for counsel's unpréfessional errors,
petitioner received a potential sentence of 90-years-to-1life on
these counts because his counsel rendered ineffective assistance

under Strickland v. Washington 466 U.S. 668, 687 (1984).

C. The Girl Depicted In The Video Was Not 11 Years 01d As
Claimed By The Prosecution in This Case.

By using testimonial hearsay, the prosecution established at
trial that the girl depicted in the video was 11 years o0ld based in
the unreliable testimony of Police Officer Brian Alexander who
testified at trial without any independent proof that the girl
depicted in the video was 11 years old based in her appearance and
her physical development despitev that he never met the girl when she
was 11 years old to render such inflammatory opinion. Petitioner
contends that the Officer was not legally qualified to reﬁder an
opinion concerning the age of the girl depicted in the video. The
officer 1learned that the girl depicted in the video was 11 years old

based in part on the ocut-of-court statements provided by the girl to



police officers documented in Officer WHARTON's police report (See

Exhibit 12) that was not admitted into evidence at trial (See

{ Exhibit"13)3] The prosecution later introduced this information at
trial via hearsay through the testimony of Officer Brian Alexander
(See Exhibit {14, RT at pp., 305-311), that was used to authenticate

the video and still images taken from that video causing the

evidence to belhearsay.” > . ¥ - <~ 0

Petitioner contends that the jury may have relied heavily on the
testimony of Police Officer Brian Alexander to return the guilty
verdict on counts 1,2 and S through 12, under California Penal Code
§ 269, because counsel was inefective for failing to present the
testimony of a physician to refute the testimony of the Police
Officer. A physician is appropriate to provide information regarding
the age of child depicted in a video recording based on her/his
physical development.

f\zrthermore. petitioner contends thaf the girl depicted in the video
was not 11,12,13 or under 14 years old as claimed byAthe prosecution
because when the girl was 10, turning 11 years old, petitioner had
finally moved out of the girl's family apartment 15 at Lexington
Street.

Petitioner contends that due to the deficient performance displayed
by his trial counsel for failing to conduct a prétrial investigation
of the case in Las Vegas, at trial he did not have reliable evidence
to offer to the jury indicating at least an approximate date when he

moved out of the girl family's apartment 15 at Lexington Street in

10



San Jose straight to Las Vegas, which is very significant issue that
counsel had the duty to establish at trial with the purpose to
support petitioner's contention that hé never éommitted the crimes
charged in counts 1,2 and 9-12 when the girl was 11,12,13 and under
14 years old as claimed by the prosecutionv and that he did not
recorded her in video when she was 11 years old. Furthermore, based
in the x-rays images that petitioner claim is newly evidence tﬁat
his counsel could and should have discoveréd by conducting a
pretrial investigation of the. cfime in Las Vegas, he contends that
the approximate date when he moved out of that apartment could bé
April 15, 2005 (See Exhibit 7 at p. 1), he contends that the .girl
was 10 turning 11 years old when he is finally out of that apartment
because shé was born in June 1994 (Exhibit 15.) Is supported by the
- record of this case the fact that when petitioner left the Lexington
‘apartmént, he went straight to 1as Vegas, the record in this case
indicates that when he came back to San Jose, he did came back at
Camden apartments in 2008 where he met the family again (Exhibit 6,
.RT 188—190.)‘Petitioner contends that it was at his Camden apartmént
where he regain contact with the girl again on about September 2008
when she used to go willingly iﬁto his apartment as suppliéd by a
witness at trial. (Exhibit 16, RT 377-381), for burposes of this
petition oniy. petitioner contends that here is where the video was
recorded, when the girl was 14 years o0ld no 11 as claimed by the
prosecution with the purpose to reduce his culpability. Counsel
falled to establish this fact at trial prejvudici.ng petii:ionér. Had
trialrcounsel called an scenographer to establish that the video was

recorded at petitioner's camden apartment when the girl

11



was over 14 years old as petitioner requested pri'or to tﬂal (See
Emibit g_g]) is reasonable probable that the jury would have never
qonvicted him oh counts 1,2 | and 9 through 12, carrying
90-years-to-life, because the pretrial investigation would have
provided in full petitioner '_s medical recoré in las Vegas which
contained relevant information concerning petitioner's fracfure in
his right leg that prévented him of doing the things described in
the video, and a pretrial investigation would have uncovereqd -
additional evidence conqerning the apartment that petitioner rented
all the period of time he 1ived in lLas Vegaé to support his claim
that he never sexually assaulted the victim when she was 11,12,13
and under 14 years old as claimed by the prosecution because when he
moved out of the family's apartment he went stright to las Vegas
vwhen the girl was 10 turning 11 years old, and when he returned to
San Jose and met the family again or regain contact with the giri
again, | she was ovér 14 years old. Accordingly, counts 1,2 and 9
through 12, never occurred. Petitioner contends that these charges
are the result of a malicious prosecution who charged him on counts
that never occurred without providing the evidence necessary to
support it, which i{s a continuing and growing problem in C.alifomia‘.b
D. The Ineffective Assistance Of Counsel Claim Presented In

Petitioner's Original Habeas- Corpus Petition.

In his original habeas petition, petitioner claimed aniong
other things that his counsel rendered ineffective assistance with

prejudice in muitiple ‘ways by: 1) failing to argue to the jury that

12
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there were insﬁff:lcientvevidence £hat he sexually molested L. on any
occasion other than when it was recorded in video; 2) improperly
advising him to go to trial on the charges rather than accept a plea
bargain offer for 19 years sentence; 3) failing to object to his
sentence as violéting Section 654; 4) failing to conduct a pretrial

investigation, locate alibi witnesses, or introduce expert testimony

supporting the defense; and 5) refusing to request California Jury

Instruction, CACRIM No. 271. (See, Exhibit 1 at pp., 5-10.) The .
district court denied the ineffective assistance of counsel

claim. In doing so, the district court reasoned:

Petitioner dces not explain what |
favorable evidence a greater
investigation would have uncovered,
which alibi witnesses could have helped
his defense, petitioner's claim 1is
simply conclusory. He has not shown why
counsel's performance was unreascnable
or how a different result could have
occurred but for counsel's
errors. (Exhibit 1 at pp., 9-10.)

However, Von October, 2014, fdur years after petitioner's tfial"
conclﬁded, and after his counsel rendered ineffective assistance by
failing to conduct a pretrial investigation of the crime in las
Vegas, petitioner léamed about the existence of some x-ray images
of his right leg taken in a hospital. of Henderson in the sﬁate of
Nevada. The images shows that petitioner was sometimes 1iving in las
Végas, State of Nevada. (See Exhibit 7 ap pp., 1-5.) Petitioner
claims that T'he did not know prior to tria'l or before the denial of
his original habeas corpus petition that the images were in

possession of é person in Nicaragua, which is petitioner's originai

13
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country, but he " c1ai5ms that he exercised due diligence and tried to
to contact this pel;:s.on. in Nicaragua in order to secure the x-ray
images, but it was not until May 4, 2017, that petitioner finally
received the evidence via institutional mail as he provided in a
declaration submitted to the district court (See U.S.D.C. Docket
Entry No. 26 at pp., 10-11.)

Oon August 22, 2017, petitioner filed a motion in the district court
requesting to reopen the judgment under Federal Rules of Civil
Procedure 60(b), subdivision (2):;(6), which motion he amended on
December 1, 2017. (U.S.D.C. Docket Entry Nos. 25,26.), S_EJ motion
was denied on Janvary 29, 2018. (See Appendix D), petitioner
appealed but the Court of Appeals for the Ninth Circuit denied a
Certificate of Appeaiability on September 25, 2018. (See Appendix

B.)

E. The Claim Presented In The Motion 60(b).

Petitioner's motion under Fedéral Rules of Civil Procedure
60(b)(2) and 60(b)(6) filed in the district court were based upon
the x-ray images of his right leg taken in a hospital' of Henderson,
in the State of Nevada on April 5, and July 21, 2005 (Exhibit 7 at
pp., 1, 3), which he claims is newly discovered evidence that his
counsei should have discovered prior to trial in conducting an
expanded pretrial investigation of the crime in las Vegas. In his
motion petitioner claims that the x-ray 1images showns with accuracy
the approximate Gate when he arrived in las Vegas could be April 5,

2005, which could be the same approximate date when he moved out of

14



the victim family's apartment. The proffered evidence made it clear
that when petitioner is finally out of that apartment the girl was
10 turning 11 years old) but she was not 11 or 12 years old as
claimed by the girl or the prosecutor at trial (Exhib:lf @, RT 214),
which undermines the credibility of the prosecution, and the
testimony provided by the girl to the jury stating that when she was
11 or 12 years old, petitioner took her clothes off for first time
- (Exhibit \19/ .RT 165-167), and committed the crimes in counts 1 and
2, under California Penal Code § 269, carrying a potential sentence
of 30-years-to-1life, and that he recorded her in video once when
she was 11 years old. Petitioner claims that the prosecution's
contentions regarding he committed these crimes lack of foundation,
because when the girl was 11,12,13, and undef 14 years o0ld, he was
established in Tas Vegas, therefore the charged. crimes never
occurred.

In his motion 60(b) filed in the district céu_rt, petitioner
claims that the proffered evidence is undermining the credibility of
the prosecution's main witness, when at the age of 16 years old, the
girl provided to the jury false testimony that the jury may have
used to convict him on counts 9 through 12 under California Penal
Code § 269. Specifically petitioner claims that the girl leaded by
the prosecution testified that after petitioner moved out of the
family's Lexington apartment 15, he moved into };is own apartment
like two aiaartments far away from her aéartment (Exhibit RT
213.) She supplied that when petitioner moved into his own apartmen
to commit the crimes charged in counts 9-12, she was around 11 or

12 years old (Exhib:ltRT 214), she testified that she went into




that apartment in severél oc;ca’sions for sex because petitioner
forced her to gd in there using the video recording to threat her
(Exhibit {18\ RT 213—217.) Thebprosecution used this information to
charge petitioner on counts 9 througﬁ 12 (Exhibit 9, RT 437-438)
under California Penal Code § 262, carrying a potential sentence of
60-years-to-1ife. However, the record in this case supports
petitioner's contentionl that when he moved out of the family's
lexington apartment in San Jose, California, he went straight to las
Vegas as supplied by a witness at trial (Exhibit 6, RT 188-189),
where he rented his own apartment until 2008 in the County of Clark
in las Vegas, Nevada. Whén petitioner moved out of that Iexington
apartment he dié not moved into an apartment close to the girl's
family apartment to commit the crimes charged in counts © through
12 and including other several counts as claimed by the prosecution,
in fact the prosecution d4id not provided reiiable evidence
indicating that petitioner 1lived in the supposed apartment where
these crimes occurred i.e., the rental agreement of the a11eged
apartment. Furtﬁermore, the x-ray images shown with accuracy that
the approxirﬁate date when petitioner arrived in lLas Vegas could be
April 5, 2005, that could be the same date that petitioner moved out
of the family's Lexington apartment (Exhibit 7 at p. 1), is very
clear that the girl was 10, turning 11 years old when this event.
occurred. Petitioner claim» that the only evidence in the record of
this case indicating an approximate date when he came back from Las
Vegas to San Jose, California, could be 2008, when he met the girl

and her family again at Camden apartments when he iived in an

16



apartment above them as supplied by a witness at trial (Exhibit 6,
RT 190.)

' The record in this case supports petitioner's claim that the
first contact that he had with the girl after hé came back from las
Vegas occurred at approximately September 2008 as supplied by a
witness at trial (Exhibit 16, RT 377-381), when at the age of 14
'years 0ld, the girl used to go willingly into petitioner's apartment
at Camden Avenue as supplied by this witness. All this amount of
evidence is strongly indicating that counts 1,2 and 9 through 12,
including many other several counts never occurred as ciaimed by the
prosecution, and this conviction occurred for counsel's
unprofessional errors for failing to conduct a pretrial
ihvestigation of the case in lLas Vegas that could have unéqvered the
x-ray images and including some other reievant information i.e., the
rental agreement of petitioher's apartment that he rented in Ilas
Vegas all the time when thevgirl was 11,12,13 and under 14 years
old, that would have reduced the punishment. Had trial counsel |
" conducted this pretrial investigation in Las Vegas is reasonable
probable that the jury would have never convicted him on counts 1,2
and 9 through 12 including ‘other several counts where the
prosecution claimed that petitioner molested the girl when she was
11,12,13 and under 14 years old. Had trial counsel called a
scenographer to 1dentify‘ the scene depicted in the video, is
reasonable probable that this expert should have identified with -
accuracy the scene depicted in the video to estabiish {;hat the girl
was 14 years old in the video because that was her age when used to

go voluntary 1into petitioner's Camden apartment. Accordingly,
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petitioner established ineffective assistance of counsel in his

motion 60(b). Certiorari should be granted.
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REASONS FOR GRANTING THE PETITION

I.

, DID THE NINTH CIRCUIT ERRED IN FINDING THAT
PETITIONER DID NOT SHOWED THAT JURIST OF REASON
WOULD FIND IT DEBATABLE WHETHER THE DISTRICT
COURT ABUSED ITS DISCRETION. IN DENYING THE RULE
60(b) MOTION?

A. INTRODUCTION

1.Key_Events Below.
Petitioner seeks relief under Rule 60(b), which provides for relief

from judgment on the basis of newly discovered evidence that by due
diligence could not héve been discovered before the d:lstr:lcf. court
decided the habéas corpus petition, or Rule 60(b)(6), whiéh provides for
relief updn extraordinary circumstances. See Federal Rules of Civil
Procedure 60(b); Gonzalez v. Crosb ,' 545 U.S. 524, 535.

Petitioner motion under Federal Rules of Civil Procedure 60(b), is:
based upon x-rays images taken of his right leg in Nevada on April 15
and July 21, 2005 (Exhibit 7), which he c1airﬁs is newly discovered
evidence that his attorney could aﬁd should have discovered prior to
trial in conducting an expanded pretrial investigation of the case in
Las Vegas and that coupled with the record of this case, shows that he
did not 1lived in California from April 15, 2005, through September 2008,
and that he did not committed the sexual assault crimes charged in

counts 1,2 and 9 through 12, carrying a potential sentence of

= -

90-years-to-1ife, where the prosecution(claimed .fhat the alleged victim
wvas 11,12,13, and under. 14 years old. Petitioner claims that all the

time when the' girl was 11, 12, 13 and under 14 years old, he
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was 1living in las Vegas, therefore counts 1,2 and 9-12, including
| other several counté never occurred as claimed by the prosecution.

The district court denied the motion 60(b) on the grounds
that: petitioner did not shown that with due diligénce. he could not
have discovered the x-rays before the petition of habeas corpus was
denied, and that the x-rays images does not preclude or undermine
the evidence against him, does not create a reésonable probability
of different outcome, does. not establish prejudice from counsel's
representation, and does not establish that petitioner is entitled
to relief from judgment under Rule 60(b) (See Appendix D.) The Ninth
"Circuit find it that petitioner ﬁas not shown that jurist of reason
would find it debatable whether the district court abused its

discretion in denying to reopen the judgment.

2. Petitioner Demostrated That He Exercised Due Dilig' ence In
Order To Secure the x-rays Before Trial And Before The
Denial of His Habeas Corpus Petition.

Pet:liioner claims that he exercised due diligence as required
under Federal Rules of Civil Procedure 60(_b)('2) in order to secure
the x-ray images prior to trial and before the denial of _ his habeas
corpus petition in the district court. Specifically, in a signed
declaration submitted to the Ninth Circuit (See Ninth Circuit Docket
Entry No. 10), petitioner claims that he informed his counsel prior
to trial that he moved into apartment 15 at Lexington Street with
the victim's family on April 29, 2004 (Exh. 5 at p. 13, 9 3.) |

Petitioner claims that prior to trial he informed to his
counsel that he 1lived in that apartment just for about 3 or 4 months

|
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because he was forced to move out(Exh. 5, at p. 13, 9 4.), and he
claims that he informed to his counsel that aftér he moved out of
that apartment heA went straight to las Vegas, and that he never
lived with this family again (Exh. 5 at p. 13, ¥ 5.)

Petitioner claims that during a visit that his counsel made to
him in the County jail, he informed to her that two months after he
arrived 1in las Vegas he suffered a significant accident while
working for a construction company in las Vegas which made him
unable to properly walk or drive for almost two years, petitioner
further claims that he informed to his counsel regarding the medical
record that was available in las Vegas prior to trial that could be
used as evidence that he 1ivéd in Las Vegas all the time when the
giri was 11,12,13, and under 14 years old, because counsel informed
to petitioner that the prosecution's intentions was to allege at
trial that the video confiscated without a warrant was recorded when
the girl was 11 years old with the purpose to give petitioner a 1life
sentence. (Exh. 5 at pp., 13-14, 99 6-7.)

Petitioner claims that by informing to his counsel about the
existence - of his medical record in lLas Vegas he exercised due
diligence as required by Rule 60(b)(2). However, after his counsel
falled to expand a pretrial investigation of the crime in las Vegas
to uncover the x-rays including another significant amount of
evidence that until today is available in 1Ias Vegas, i.e., the
rental agreement of the apartment that petitioner rented in Las
Vegas all the time when the gfrl was 11,12,13, and under 14 years

old, then petitioner filed in pro-per the habeas corpus petition in

State's courts claiming among other things ineffective assistance of
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counsel for failing to conduct an expanded pretrial investigation of
the case in las Vegas, petitioner contends that he‘ exercised due
diligence in order to secure the x-rays by requesting an
evidentiary hearing in every. State and federal court because he knew
that an evidentiary hearing would have produced the x-rays and
including more evidence available | in Ias Vegas, but the courts
denied him his request which prevented him from producing all the
evidence 1located in 1las Vegas including the medical record
" containing the x-rays images before the denial of his habeas corpus
petition. ' |

Petitioner claims that he cannot be found guiity of lack of
negligence because as state prisoner without money to hire a good
lawyer or a good investigator to secure all the evidence that is
available in Las Vegas, he took the necessary available steps in
prison in order to obtain favorable evidence located in las Vegas
that would have refuted the prosecution's allegations that he
sexually assaulted the g.irl wvhen she was 11,12,13, and under 14
years old and recorded her in video once when she was 11, ahd would
have reduced his culpability. Therefore, petitioner claims that all
‘the efforts that he had made in prison in order to produce evidence
favorable to his case which includes the x—raysv that his counsel
failed to uncover prior to trial, is sufficient to establish due
diligence required to obtain rélief under Rule 60(b)(2). Accordingly
certiorari should be granted, or the case should be reménded to the
lower court for an evidentiary hearing to produce all the evidenge
available in las Vegas, which includes the rental agreement of the

apartment that petitioner rented in las Vegas, bank account records,
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utility bills, etc, with the' purpose to give petitioner a fair
opportunity to defend his position that he 1ived in Ias Vegaé all
the time when the girl was 11,12,13 and under 14 years old,’ and that
counts 1,2, and 9 through 12, hever -occﬁrred as claimed by tﬁe
prosecution and that the video was not recorded when the alleged

victim'was 11 or under 14 years old.

3.  The X-Rays Images Undermines The Credibility of The
Prosecution's Main Witness With Respect To Counts 1,2

and 9 through 12, Including Several No Identified

Counts.

Petitioner was convicted of multiple sexual assault crimes
involving a child under 14 years old in a California court. Under
state law, the court was permitted to impose 90-years-to-life
sentence only if the jury found unanimously and beyond a reasonable
doubt that petitioner committed the charged crimes, and that the
victim was 11,12, and under 14 years old at the time of the
‘ commission of the crimes. |

The prosecution argued- that the six sexual assault counts under
California Penal Code § 269, were divided in tﬁo groups. Counts 1
and 2, occurred at the family's Lexington apartment before
" petitioner allegedly recorded the video (Exhibit 9, RT 437-438), and
counts 9 through 12, occurred at petitioner's apartment, the
apartment that; according to the girl, petitioner rented after he
moved out of the family's Iexington apartment (Exhibit 18, RT

213-217).
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A. Counts 1 and 2.

The prosecution's main witness testified at trial that when
she was 11 or 12 years old, petitioner took her Clothes off for -
first time and recorded her in video once when she was 11 years old
at £he Leicington apartment (Exhibit 19, RT 165-16); (Exhibit 12, CT
13-15.) The prosecution used this information to charge petitioner
.or.n counts 1 and 2, the jury found him guilty on these counts based
on the unreliable testimony of the alleged victim. However,
petitioner_ contends that the x-rays images coupled with the record
of this case provides that when the girl was 11,12,13 and under 14
years old, petitioner was not 1iving with this family at the '
Lexington apartment, instead he was 1living in Ias Vegas.

Petitioner contends that he was convicted on counts 1 and 2
due to the ineffective assistance performed by his‘ counsel for
failing to present evidence that he was 1living in lLas Vegas all the
time when the girl was 11,12,13 and under 14 years old. He claims
that he was convicted on: éounts 1 and 2 because the g_irl testified
at trial that when‘ she was 11 or 12 years old, petitioher took her
clothes off fbr first time and raped her two times and recorded her
vin» video. Hdwever, the x-rays imaggs coupled with the record of this
case undermines the credibility of the prosecution's main witness,
because the x-rays coupled with the trial reéord shows that when the
girl was 11,12,13 and under 14 years old, petitioner was not 1living
with this family. For example, the girl was born in June 1994
(Exhibit 15, RT 160), petitioner moved into the famivly_'s Lexington
apartment on April 29, 2004 (Exhibit 6, RT 186), a witness testified

that when petitioner left that apartment, he went straight to las

24



Vegas (Exhibit 6, RT 188-189.) The x-rays images provides with
accuracy that the approximate date when petitioner. arrived in las
Vegas could be April 15, 2005 Exhibit 7 at p. 1), and is very clear
that when petitioner left the apartment, the gix_'l_ was 10 turning 11
years old. Moreover, the record in this case provides that the
approximate date when petitioner came from Las Vegas to San Jose,
California was at his Camdeﬁ apartment. Here is when he
reestablished contact with ¢the girl again when she used to go
voluntary into petitioner's apartment in about - September 2008 as
supplied by a witness at trial (Exhibit 16, RT 377-378), is clear
that when the girl used to go into petitiqnef:'s Camden apartment she
was 14 years old. Petitioner contends that counts 1 and 2 never
occurred. as claimed by the prosecution, he confends that this
convi_ction rest on the unreliable testimony provided by the alleged
victim in this case due to the ineffective assistance of counsel for
failing to conduct a pretrial investigation of the case in Las Vegas
that certainly would have uncovered a significant amount of evidence
located in Tas Vegas proving beyond a reasonable doubt that
petitioner was living there all vthe time when the girl was 11,12,13
and under 14 years old, and that thg video recording  do pot existed
. when the girl was Under 14 years old. Had trial counsel been
conducted an expanded pretrial investigation of the case in Lés
Vegas, it would have uncovered petitioner's complete medical record
containing the x-rays images and much more relevant evidence, i.é. '
the rental agfeement 6f petitioner's apartment in i:he County of
~ Clark in las Vegas, that could have provided with accuracy how long
petitioner 1lived there to refute the prosecution's claims that he
sexually assaulted the girl
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at the lexington apartment when she was 11,12 and.under 14, years
old. Had trial counsel presentéd to the jury the x-rays images, is
reasonable probable that at ieast cne juror would have rejeéted the
prosecﬁtion's theory tﬁat petitioner raped the girl.when she was 11
.years 0l1d at the Iexington apartment. THEREFORE, petitioner
‘has shown that jurist of reascn would find it debatable that the
Nihth Circuit erred in fiﬁding that ¢the district court did not

abused its discretion in denying the Rule 60(b) motion.

B. Counts 9 through 12

. The prosecution's main witness testified that after petitioner
moved out of the family's lLexington apartment, he moved inté his own
apartmentl like two apartments far away from her, and that when he
finally moved out of the apartment she was around 11 or 12 years
old. (Exhibit 18, RT 213-214), she further stated that petitioner
forced her to go into his apartment for sex in several occasicns and
that he threatened her with the video (Exhibit 18, RT 214-217.) The
prosecution used this information to cha:ge petitioner on counts 9
through 12, the jury convicted him of these charges based on the
unreliable testimony of the alleged victim and the vided _‘that- was
improperly admitted into evidence. However, the x-rays images
coupled with the record of this case provides that the proseéut:lon's
witness 1lied to the jury in .seve'ral instances. For example she
testified that vhen petitioner moved out of the family Lexington |
apartment, he moved into his own apartment close to her apartment in
the same apartment complex when she was 11 or 12 yeérs old and that

she did go to his apartment for sex because petitioner threatened
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her with the video (Exhibit 18, RT 213-214.) DPetitioner contends
that this statement is not true, but that the jury used this lie to
convict him on counts 9-12, as he has explained in great defails in
section E, supra, when he left the family's Lexington apartment in
San Jose, California, he went straight to las Vegas, Nevada such
statement is corroborated by the record of this case (See Exhibit 6,
RT 188-189.) Petitioner contends that the approximate date when he
arrived in las Vegas could be April 15, 2005 as described in
(Exhibit 7 at p. 1.), and the approximate date when he returned to
San Jose, California could be September 2008 (See Exhibit 16, RT
377-381.) Here is when petitioner regained contact with the giri
again when she used to go voluntary into petitioner's Camden
apartment as provided by the record in this case.

However, for purposes of this petition only, petitioner contends at
his Camden apartment is the place where the video was recorded as he
alwvays claimed when the girl was 14 years old no 11 as claimed by
"~ the prosecution. Accordingly, tﬁe x-rays images coupléd with the
record of this case undermines the credibility of the prosecution's
main witnéss used by the jury to return the guilty verdict on counts
9-12 stating that when petitioner moved out of the family's
Lexington apartment he moved into his own apartment 1like two
apartﬁents far away from her apartment (Exhibit 18, RT 213), to
comnit the charged crimes. The x-rays images coupled with the réco:jd
of this case indicates that when the girl was 11,12,13 and under 14
years old, petitioner was 1living in las Vegas he did not 1ived in an
apartment close to the girl as she supplied@ to the jury, in fact the

prosecution did not presented reliable evidence i.e., the rental
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agréement of this apartment that according to the 'prosecution,
petitioner rented to commit the charged crimes. THEREFORE,
petitioner contends that counts 1,2 and 9-12, néver occurred, and
that the‘ video recording that the prosecution alleged he ‘used to
threat the girl with the purpose to commit counts 9-12, did not
existed4when the girl was under 14 years old. '

Based on the foregoing, petitioner has made a colorable claim that
his couhsel rendered ineffective assistance under Strickland, for
failing to conduct an expanded investigation of the case in las
Vegas that would have uncovered a significant amount of evidence
favorable tp support his claﬁn that he never committed the crimes
charged in counts 1,2, and 9;12, and that the video recbrd:lng used
to support these counts was not recorded at the Lexington apartment
when the gi.rl was 11 years old. Had trial counsel been conducted an
expanded pretrial investigation of the case in Las Vegas, is
reasonable probable that.thevinvestigation would have uncovered not
only the x-rays thét were in petitioner's full medical record, buf
also would have uncovered additional evidence i.e., the rental
agreement of the‘apartment petitioner rented in the County of Clark
that would have provided with accuracy the time when he arrived and
left Las Vegas to establish that he 1lived there all the time when
the girl was 11,12,13 and under 14 years old to reduce the
punishment. A jurist of reason would find it debatable that the
Ninth Circuit erred in finding that the district court did not
abused its discretion in denying the Rule 60(b) motion based on the

facts presented in this argument, certiorari should be granted.
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C. An Extraordinary Circumstance Exist In This Case, Which

7

: Warrant Relief Under Rule. 60(b).

Relief wunder Federal Rules of Civil Procedure 60(b) is

‘available only in "extraordinary circumstances". Gonzalez V. Crosby,

545 U.S. at 535. In determining whether such circumstances are
present this Court may include a consideration of a wide range of
factors, including "the risk of injustice to the parties" and "the
risk of undermining the public's confidence in the judicial

process." Liljeberq v. Health Services Adquisition Corp., 486

U.S. 847, 863-864. To demonstrate the extraordinary circumstance
required to obtain relief .und'er Rule 60(b)(6), petif,ioner contends
that the unexpected appearance of the x-rays images of his right leg
“taken in a hospitai of Henderson, state of Nevada on April >15 and
July 21, 2005, indicates that there will be mcre evidence located in
Las Vegas that his counsel failed to uncover prior Lto trial, which
denied him a fair trial and his constitutional right to effective
assistance of couhsel under the Sixth Amendment. |

The x-rays iméges indicates that counsel performed deficiently for
failing to expand- a pr-etrial investigation of the casev in Ias Vegas
that would have produced a significant amount _of evidence including
his medical record which contained full information of petitioner's
medical condition including the x-rays images to support his claim
that he never coomitted the crimes charged in counts 1,2 and 9-12 as
claimed by the prosecution, because when the girl was 11,12,13 and
under 14 years old, petitioner was living in Ilas Vegas. THEREFORE,
petitioner has made the required showing under | Rule

60(b). Certiorari should be granted.
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II.

DID THE NINTH CIRCUIT ERRED IN FINDING THAT
PETITIONER WAS NOT DEPRIVED OF HIS CONSTITUTIONAL
RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL UNDER THE
SIXTH AMENDMENT?

1. To satisfy Strickland a defendant must first show that
counsel performed deficiently. 466 at 687. Petitioner éontends that
his counsel knew that at somé point he 1lived in Las Vegas after he
left the family's Iexington apartment, that he suffered a
significant vaccident in las-Vegas, and that he received medical
treatment and that obviously there was a medical record in lLas Vegas
as petitionér stated in his verified declaration submitted to the
Court of Appeals for the Ninth Circuit (See Exhibit 5 at PP,
13-14), (See also Ninth Circuit Docket Entry No. 10.) Furthermore,
petitioner contends that 1leads that he 1lived in Las Vegas at the
time in question and regarding his medical record containing the
x-rays images, wefe easily availabie to his counsel in the police
report not admitted into evidence at trial, but that was always in
counsel's possession before trial (See Exhibit 20), the poliée
report wés delivered to petitioner until July 24, 2017 as described
in the 1letter sent to petitioner by his counsel on July 24, 2017
(Exhibit 20.) However, counsel failed to use this information, there
was not téctical reason for counsel not to follow these leads that
would have uncovered a significant amount of evidence located in las
. Vegas including the x-rays that would have been used at trial to

prove that petitioner was 1iving in Las Vegas all the time when the
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girl was under 14 years old and that counts 1,2 and 9-12, never
occurred, and that petitioner did not recorded the video when the
alleged victim was 11 years old.

Petitioner claims that counsel's failure to expand a pretrial
investigation of the case in 1Ias Vegas constitutés ineffective
assistance under Strickland v. Washington, 466 U.S. 668, 687
(1984). He further claims that jurist of reason could debate that
the x-rays images indicates that there will be more evidence located
in lLas Vegas that his counsel failed to uncover prior to trial to

effective represent him. THEREFORE, this issue 1is adequate to

deserve encouragement to proceed further. Miller-El v. Cockrell, 537

: ) UoSo 322[ 3270

2. Strickland further reqtiires a defendant to demonstrate
prejudice "a reasonable probability that for | counsel's
unprofessional errors, the result of the proceedings would have been
different". 466 U.S. at 694. Petitioner contends that tﬁhe prejudice
he suffered is that for counsel's failure to expand the
investigation of ‘ the case in lLas Vegas, he was convicted on counts
1,2 and 9-12 carrying 90-years-to-life sentencve.l Had trial counsel
been conducted an expanded pretrial investigation of the case in Las
Vegas, is reasonable probable that such investigation would have
provided a significant amoﬁnt of evidence i.e., the rental agreement
of petitionef's' apartment he rented in :the county of Clark,
including the x-rays images to demonstrate that petitioner 1lived in
Ias Vegas all the time when the a11egeci victim was v -%11,12,13
and under 14 years old and that counts 1,2 and 9-12 never occurred

as claimed by the prosecution.
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Accordingly, petitioner has made the required showing that the Ninth
Circuit erred in finding that petitioner was not deprived of his
constitutional right to effective assistance of counsel under the

Sixth Amendment. This Court should grant certiorari.

A. Why Certiorari Should be Granted.

The Ninth Circuit's 1imited analeis of petitioner's
application for a Certificate of Appealability (COA) is in conflict
with this Court's precedent. The COA statute sets‘ forth a two step
process: an initial determination whether a claim is reasonable
debatable, and if so, an appeal is the normal course. 28 U.S.C. §
2253. At the first stage, the only question is whether the applicant
has shown that "jurist of reason éould disagree with the district
court's resolution of his constitutional claim or... could conclude
the issues presented are adequate to deserve encouragement‘ to

proceed further." Miller-El v. Cockrell, 537 U.S. 322, 327.

Petitioner contends that in this particular case, the unexpected
appearance of the x-rays that his counsel could and should have been
discovéred by .conducting an expanded investigation of the case in
las Vegas indicates at least, that there will be ‘more evidence
located in las Vegas that his counsel féiled to uncover prior to
trial by conducting such investigation of the case in las Vegas in
violation of Strickland. Evidence that would have he]_.ped tb prove
that petitioner was 1iving there all the time when the girl was 11
and under 14 years old, and that he did not committed the crimes
charged in counts 1,2 and 9-12 as claimed by the prosecution, and
that he did not recorded the video when the girl was 11 years old

with the purpose to reduce the sentence.
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Counsel knew that petitioner weht to las Vegas right after he left
the family's Lexington apartment and that he suffered an accident in
las Vegas whilé working for a constructidn company, the information
was easily available to counsel in the police report that for some
unknow reason was not admitted into evidence at trial but counsel
failed to use this information. Petitioner contends that the x-rays
images at least demonstrates that at some point when the girl was 10 |
turning 11 years old he was in las Vegas suffering from a
significant injury in his right leg that could not have permitted
him to do the things described ‘1n the video recording, andv the
x-rays demonstrates that of course there will be more ev:ldencé
1ocated‘ in Las Vegas that counsel failed to uncover prior to vtrial
to prove that petitioner did not committed the crimes charged in
counts 1,2 and 9-12 including other several counts with the purpose
" to reduce his culpability, which demonstrate that counsel performed
defici_ently for failing to conduct an expanded pretriél
investigation of the case in Las Vegas, and for failing to call an
.scenographer to identify with accuracy the scene depicted‘ in the.
video. Petitioner's claim is very compelling and deserve
encouragement to proceed further. This Court should grant
certiorari.

‘ Based on the fcregoing, petitioner contends that he has
demonstrated that the Ninth Circuit erred by applying a 1limited
analysis of the COA statute to his case, jurist of reason would find
it debatable whether the district court abused its discretion in

declining to reopen the jud_gmént, and that the court erred in
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finding that petitioner was not deprived of his constitutional right
to a fair trial and to the effect:_lve assistance of counsel guaranteed
under the Sixth Amehdment.

Petitioner contends that he .had made the modest showing that the
X-rays images at least indicates that ﬁhere will be more evidence
located in Las Vegas that his counsel failed to uncover prior to trial
-in order to prove that he did not committed the crimes charged in
counts 1,2 and 9 t_:hrough 12, with the purpose to reduce his
sentence. Petitioner claim that this issue is at least debatable among
jurist of reason vand deserve encouragement ¢to proceed

further. Certiorari should be granted.

CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

e

Date: _Monday April 1, 2019
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