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McDONALD, J.

A grand jury indicted the defendant, Roderick White, with second degree

murder, a violation of LSA-R.S. 14:30.1. The defendant pled not guilty and, following a
“jury trial, was found guilty as charged. The trial court sentenced him to life
imprisonment at hard labor, without benefit of parole, probation, or suspension of
 sentence. The defendar_lt now appeals, designating one assignment of error. We affirm
the conviction and sentence.
FACTS

On the afternoon of January 6, 2015, Brandon Coleman was driving around the
Scenic Highway area in Baton Rouge with three passengers, induding the defendant.
Nearby .on Walnut Street, Gregory Spears was at his mother-in-law’s house, selling CDs

- out of the trunk of his car. NaQuian Robinson drove up, got out, and bought some CDs
from Mr. Spears. As the two men stood there talking, Mr. Coleman drove by and.
stopped at a nearby carwash. The defendant got out of the car, walked over to the two
men, and asked Mr. Spears about some CDs. When Mr; Spears turned to look in his
trunk, the defendant pulled'a gun and tried to rob Mr. Robinson. The defendant and
Mr. Robinson wrestled over the gun, and Mr. Robinson was shot multiple times.

The defendant ran down the street and cut through a yard to Chestnut Street,
where Mr. Coleman picked him up and drove away. Mr. Robinson got into his car,
drove a short distance, and crashed into a fence. His family took him to the hospital,
where he died of his wounds that same day. Mr. Spears was unable to identify the

'shboter. When the police brought Mr. Coleman in for questioning, hg implicated the
defendant in Mr. Robinson’s shooting. The defendant did not testify at trial.

" ASSIGNMENT OF ERROR

In his sole assignment of error, the defendant argues the trial court erred in
allowing the jury to hear the videotaped statement Brandon Coleman gave to police.
Specifically, the defendant contends that Mr. Coleman’s failure, at trial, to recall the
events surrounding the shooting, or the giving of his videotaped statement, violated the
defendant’s right to confrontation, because Mr. Coleman could not be éffectively or

meaningfully cross examined about his videotéped statement.




According to Mr. Coleman’s statement to police, Mr. Coleman was driving the
black Toyota Camry, in which the defendant and two other people were passengers,
before the defendant got' out of the car and shot Mr. Robinson. After the shooting, the
defendant ran down Walnut Street, cut through a yard, and ran to Chestnut Street (one
street down and parallel to Walnut Street). Mr. Coleman drove the car to Chestnut
Street and picked up the defendant. The defendant’s movements immediately after the
shooting were confirmed by Alexandria Edwards, who testified at trial that the front of
her house faced Chestnut S_,treet and the back of her house faced Walnut Street. After
hearing gunshots, 'she looked out the window and saw someone running with a gun
through the yard. She then saw the armed person jump into a black car on Chestnut
Street.

In his statement Mr. Coleman specifically dlsclosed that he hef ‘d» the gunshots

: and that the defendant “did do it.” Mr. Coleman dld not see a gun when the defendant
got out of the car, but Mr. Coleman saw the defendant with a gun when he got back in -
the car. When asked if he actually saw the defendant shoot Mr. Robinson, Mr. Coleman
réplied that he did not actually see the defendant shoot Mr. Robinson, but san him -
shooting in that direction. When Mr. Coleman picked the defendant up on Chestnut

Street, the defendant said he had shot himself in the leg. The defendant told Mr.

~ " Coleman not to bring him to the hospital.

At the defendant’s trial, befqre Mr. Coleman took the stand, the trial co;u;t' fold
him he had the right to testify as well as the right not to testify. Mr. Coleman was
being charged as an accessory after the fact and had not yet been tried on that charge.
Mr. Coleman told the trial court that he wouid testify. The prosecutor told the trial
court that he anticipated a medical issue arising when Mr.. Coleman took the stand. The
prosecutor noted that Mr. Coleman had “had a fall” and that he "may or may not have
some issues with the memory.”

On direct examination, >Mr. Coleman knew his age and his date of birth. He also |
knew he did not live in Baton Rouge anymore. When asked if he had experienced a
traumatic incident in the last year or year-and-a-half, Mr. Coleman said he did not

know. Mr. Coleman then followed up that he had first experienced memory issues




around September of the previous year. Mr. Coleman exblained that he was getting
treatmenf in Florida for fhe memory iss'uves.l When asked about January 6, 2015, the
day the defendant shot Mr. Robinson, Mr. Coleman stated that he did not remember
anything about that incident. Mr. Coleman further stated he did not remember talking
to the police about the shooting. |

The prosecutor played a shippet from the beginning of Mr. Coleman’s videotaped
statement and asked Mr. Coleinan if he recognized himself. Mr. Coleman testified,
“Yeah, that's me.” The prosécutor then sought to introduce Mr. Coleman’s videotaped
statement into evidence. Defense counsel objected to the playing of the video, arguing
it violated the Confrontation Clause. AccordinQ to defense counsel, “Clearly, this is not
formet; testimony, because he was never under oath and I've never had an opportunity
to cross-examine, for whatever reason.” Apparently, because of Mr. Coleman’s head
injury and his alleged memory loss, defense counsel argued that he could not conduct a
meaningful cross examination. The trial court overruled the objection, and Mr.
Coleman’s statement was played for the jury.

During defense counsel’s brief cross examination of Mr. Coleman, the following

exchange took place:

But to be quite honest, you have no recollection of any event in
January of -- the 6th of January of 20157

Yeah. After September, I don't remember nothing.

Okay.

Q. Mr. Coleman --

A. Yeah.

Q. -- Your father was in that taped statement. You talked to your
father. Do yousremember that?

A. Nah. 1 don't remember, but I see he was in there.

Q. Okay. What does your father do for a living? Is he a cop?

A. Yeah.

Q. He's a police officer?

A Uh-huh. .

Q. Okay. And to be clear for the record, you — you were 20 years old
in 2015, because you're 22 now, right?

A.  Right.

Q. So, you were 20 then, right?

A Right.

Q.

A,

Q.

On appeal, the defendant argues that the Sixth Amendment to the United States
Constitution and Louisiana Constitution Article I, Section 16, guarantee an accused the

right to confront and cross examine the witnesses against him. The defendant points
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out that,at trial, Mr., Coleman was unable to recall the events surrounding the shooting
or giving the videotaped statement to the police. While defense counsel had the
opportunity to cross examine Mr. Coleman, according to the defendant, the record in
this case “"shows there was no effective or meaningful cross-examination” of Mr.
Coleman. The defendént asserts that defense counsel's inability to conduct a
meaningful and effective cross examination of the witness against him resulted in the
denial of his right to due process and confrontation.

In Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d 177
(2004), the Supreme Court held that the Confrontation Clause requires that testimonial
statements can only be admitted as evidence at a criminal trial when the declarant is
uhavailable to testify and the defendant has had a prior opportunity to cross examine
the declarant. In footnote nine of its opinion, the Crawford court stated that “when the
declarant appears for cross-examination at trial, the Confrontation Clause places no
constraints at all on the use of his prior testimonial statements.” Crawford, 541 U.S. at
59 n.9, 124 S.Ct. at 1369 n.9. 1t further stated, “[t]he Clause does not bar admission of
a statement as long as the declarant is present at trial to defend or explain it.” Id; see
State v. Davis, 13-237 (La. App. 5 Cir. 10/30/13), 128 So.3d 1162, 1168, writ denieq,
13-2751 (La. 5/23/14), 140 So0.3d 723.

Despite the defendant’s argu'ment regarding the lack of meaningful or effective
cross examination, there is nothing in the Constitution so restrictive as to suggest that
only meaningful or effective cross-examination would be tolerated under the law. In
State v. Eley, 15-1925 (La. App. 1 Cir. 9/16/16), 203 So0.3d 462, 470, writ denied, 16-

11844 (La. 9/6/17), 224 So.3d 982-83, we addressed this issue:

In State v. Kennedy, 2005-1981 (La. 5/22/07), 957 So.2d 757,.775-78,

revd on other grounds, 554 U.S. 407, 128 S.Ct. 2641, 171 L.kd.2d 525

(2008), the defendant argued that the admission into evidence of a

videotaped statement of the victim violated the Confrontation Clause

because she was unavailable for cross-examination due to lack of
memory. The Kennedy Court 957 So.2d at 777, noted that under

Crawford and California v. Green, 399 U.S. 149, 162, 90 S.Ct. 1930, 1937,

26 L.Ed.2d 489 (1970), when the declarant appears at trial, the

Confrontation Clause places no constraints at all on the use of his prior

testimonial statements. The Kennedy Court [] rejected the argument that

the victim's poor memory rendered her unavailable for cross-examination

despite her physical presence on the stand, noting that the Confrontation
Clause guarantees only an opportunity for effective cross-examination, not



cross-examination that is effective in whatever way, and to whatever
extent, the defense may wish. [Id)], see State v. Graham, 2013-1806 (La.
App. 1st Cir. 7/3/14), 148 So.3d 601, 608, revd on other grounds, 2014~
1801 (La. 10/14/15), 180 So.3d 271 (per curiam).

The law, thus, requires only that the declarant be available at trial to testify. Mr.
Coleman was available to testify and, in fact,b testified at trial, subject td Cross
examination. On cross examination, Mr. Coleman did not refuse to testify, but only
indicated that he did not remember the day the defendant éhot Mr. Robinson or that he
gave the videotaped statement to police. See Eley, 203 So.3d at 470; see also Graham,
148 So.3d at 608 (finding that, under Kennedy and Green, there was no confrontation
clause violation in admitting a witness’s prior recorded statement, where the witness
was produced at trial, even when the witness had a complete lack of memory of the
prior events).

In United States v. Owens, 484 U.S. 554, 559, 108 S.Ct. 838, 842, 98 L.Ed.2d
951 (1988), the Supreme Court opined that an opportunity for effective cross
examination is not denied when a witness testifies as to his current belief but is unable
to recollect the reason for that belief. “It is sufficient,” the Owens court continued,
“that the defendant has the opportunity to bring out such matters as the witness' bias,
his lack of care and attentiveness, his poor eyesight, and even (what is often a prime
objective of cross-examination ...) the very fact that he has a bad memory.” Id,; see
Graham, 148 50.3d at 608-09.

Based on Crawford, Owens, Eley, and Graham, a declarant’s appearance and
* subjection to cross examination at trial are all that is necessary to satisfy the right to
confrontation, even if the declarént suffers from memory loss. See Davis, 128 So0.3d at
1166-69 (The admission of an unsworn, out-of-court statemént of a witness who
implicated the defendant, but who claimed memory loss on the stand at trial, did not
vio|a~te the defendant’s right to confrontation, because this witness was sworn in at trial
and answered questions posed to her; although she claimed she did not remember.
giving the statement to the police, she admitted the voice on the recorded statement

sounded like her and, as such, the defendént was afforded an adequate opportunity to



Cross examine the witness).‘ Accordingly, the trial court did not'err in allowing Mr.
Coleman’s videotaped statement into evidence. The assignment of error is without
merit.

. CONVICTION AND SENTENCE AFFIRMED.
\
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SUPREME COURT OF LOUISIANA

No. 2018-K0-0379
STATE OF LOUISIANA
VS.
JANT 4 2013 | RODERICK WHITE

ON WRIT OF CERTIORARI TO THE 19™ JUDICIAL DISTRICT COURT,
' PARISH OF EAST BATON ROUGE

\/ MyElMER, J., would grant and docket.

In this second degree murder case, the state’s main witness against the
defendant sustained an injury—unrelated to the murder incident—that caused the
witness to suffer memory loss. At trial, the witness testified to having no memory
of the incidf_ant, and no memory of making a video-recorded statement for police
after the witness was interrogated as a possible accomplice following thé incident.
During the recorded statement, the witness, who had been accompanied during his
interrogation by his father, himself a police officer, implicated the defendant for

| the murder and for an antecedent attempted robbery. lNotwithstanding the witness’
inability to meaningfully answer questions on cross-examination about the incident
or the recording, the trial éourt allowed the jury to view the video.

The Sixth Amendment provides that “[ijn all criminal prosecutions, ‘the
accused shall enjoy the right ... to be confronted withithe witnesses against him.”
Our state constitution additionally provides, under the heading of “Right to a Fair
Trial,” that “[a]n acéﬁséd is entitled to confront and cross-examine the witnesses

against him.” La. Const. art. I, § 16 (emphasis added).’

! Although I 'find the constitutional issues in this case most pressing, I note that statutorily,
" someone who “[t]estifies to a lack of memory of the subject matter of his statement” is




Commentators have opined that additional wording of the Louisiana
Constitution appears to require greater protections to an accused:

With the language “confront and cross-examine,” the Louisiana
confrontation clause is broader than its federal counterpart and grants
arguably greater protections to a criminal defendant. Consequently,
the right to cross-examination should be more meaningful to
defendants in criminal trials in Louisiana. However, Louisiana courts
have not construed the state confrontation clause as granting more
rights than the federal one.

BOBBY MARZINE HARGES AND RUSSEL L. JONES, LOUISIANA EVIDENCE, APPENDIX
A,p. 417 (2018 ed.).

In a similar vein, the Co-ordinator of legal research{;ﬁor the Constitutional
Convention of 1973 made this observation: “The section [on the Right to a Fair
Trial] continues the right of an accused to confront the witnesses against him.”

- LEE HARGRAVE, THE DECLARATION OF RIGHTS OF THE LOUISIANA CONSTITUTION
OF 1974, 35 LA. L. REV. 1, 55 (1974). That is, the previous constitution contained
the right to confront witnesses. - However, the present constitution “also adds
language to specify that this includes cross-examination.” Id.?

In a case cited by the defendant, this court has previously recognized that the
federal and state constitutions contain different wording regarding the

" confrontation rights of an accused. See State v. Robinson, 2001-0273, p. 5 (La.

5/17/02), 817 So0.2d 1131, 1135. In Robinson, the court reviewed both state and
federal jurisprudence regarding the right of confrontation and cross-examination,

and found the trial court had improperly curtailed the defendant’s questioning of a

considered “unavailable as a witness’ and certain out-of-court statements of such a witness are
therefore deemed admissible. See La. C.E. art. 804(A)(3) and (B). From all that presently
appears, the witness’ statements -here might not qualify for admissibility under the situations
described in La. C.E. art. 804(B).

2 By contrast, Article 1, § 9 of the Louisiana Constitution of 1921 ini pertinent part described
only the right to confront witnesses, and was silent on cross-examination: “The accused in every
instance shall have the right to be confronted with the witnesses against him ... .”

2




witness about the witness’ alleged mental disability. [fd., 2001-0273 at 5-9, 817

So0.2d at 1135-37. Our ultimate finding of a constitutional Aviolation relied on ﬂle

federal Sixth Amendment; thus, this court left for another day the question of

whether the different wording of the federal and Louisiana Constitutions means

that Louisiana’s Constitution provides more stringent procedures. See id., 2001- .
0273 at 7-8, 817 So0.2d at 1136-37.

From the record presently before this court, it appears that the day has
arrived where the court is squarely faced with deciding whether the Louisiana
Constitution’s explicit mention of the right of cross-examination is broader than its
federal counterpart. Thus, I respectfully disagree with the majority’s writ denial,
and instead would grant and docket this case té explore, among other issues,
v\;vhether the Louisiana Constitution requires greater safeguards than the Sixth

Amendment. i
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