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QUESTION PRESENTED

Whether the federal-sector provision of the Age Dis-
crimination in Employment Act of 1967, 29 U.S.C. 621
et seq., which provides that personnel actions affecting
agency employees aged 40 years or older shall be made
free from any “discrimination based on age,” 29 U.S.C.
633a(a), requires a plaintiff to prove that age was a but-
for cause of the challenged personnel action.
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OPINIONS BELOW

The amended opinion of the court of appeals (Pet. App.
la-22a) is not published in the Federal Reporter but is re-
printed at 743 Fed. Appx. 280. The order of the district
court (Pet. App. 23a-64a) is not published in the Federal
Supplement but is available at 2016 WL 4441652.

JURISDICTION

The judgment of the court of appeals was entered on
July 16, 2018. A petition for rehearing was denied on
October 9, 2018 (Pet. App. 65a). The petition for a writ
of certiorari was filed on January 7, 2019. The petition
for a writ of certiorari was granted on June 28, 2019.
The jurisdiction of this Court rests on 28 U.S.C. 1254(1).

STATUTORY PROVISIONS INVOLVED

Pertinent statutory provisions are reproduced in an
appendix to this brief. App., infra, 1a-10a.
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STATEMENT

A. Legal Framework

This case concerns the causation standard that ap-
plies to federal-sector employment claims brought un-
der the Age Discrimination in Employment Act of 1967
(ADEA), 29 U.S.C. 621 et seq. Although this Court
granted certiorari limited to the question whether the
ADEA'’s federal-sector provision, 29 U.S.C. 633a(a), re-
quires a plaintiff to prove that age was a but-for cause
of the challenged personnel action, the federal- and
private-sector provisions of both Title VII of the Civil
Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 253
(42 U.S.C. 2000¢e et seq.), and the ADEA—and this Court’s
decisions interpreting them—provide relevant context.

1. Private-sector provisions. The ADEA’s and Title
VII’s private-sector provisions apply to state- and local-
government employers as well as private employers.
See 29 U.S.C. 630(b); 42 U.S.C. 2000e(b). This Court
has held that the ADEA’s private-sector discrimination
provision (like Title VII’s private-sector retaliation pro-
vision) requires proof of but-for causation. Thus, if pe-
titioner’s age-discrimination claims had been brought
against a state or local government, she would have
been required to demonstrate but-for causation.

a. 1. Title VII's private-sector discrimination provi-
sion makes it an “unlawful employment practice” for an
employer to fail or refuse to hire or to discharge an in-
dividual, or “otherwise to discriminate against any indi-
vidual” with respect to the terms and conditions of her
employment, “because of such individual’s race, color,
religion, sex, or national origin.” 42 U.S.C. 2000e-2(a)(1)
(emphasis added). In Price Waterhouse v. Hopkins,
490 U.S. 228 (1989), “a plurality of the Court and two
Justices concurring in the judgment” concluded that if
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a Title VII plaintiff proves that her membership in a
protected class “played a motivating part” in the chal-
lenged personnel practice, the employer may avoid lia-
bility if it “prov([es] by a preponderance of the evidence
that it would have made the same decision even if [the
employer] had not taken that factor into account.” Gross
v. FBL Fin. Servs., Inc., 557 U.S. 167, 173-174 (2009)
(quoting Price Waterhouse, 490 U.S. at 258, and citing
1d. at 259-260 (White, J., concurring in the judgment);
1d. at 276 (O’Connor, J., concurring in the judgment))
(brackets omitted). Thus, under Price Waterhouse, a
plaintiff’s lesser showing that discrimination was a
“‘motivating’” factor for a personnel practice triggered
a “burden-shifting” framework that applied a “but-for
caus[ation]” standard, but imposed on the employer the
burden of disproving such causation by “show[ing] that
a discriminatory motive was not [a] but-for cause of the
adverse employment action.” University of Tex. Sw. Med.
Ctr.v. Nassar, 570 U.S. 338, 348 (2013) (citation omitted).
An employer that disproved but-for causation would
wholly “defeat liability.” Id. at 349.

Two years later, in the Civil Rights Act of 1991 (1991
Act), Pub. L. No. 102-166, § 107, 105 Stat. 1075-1076,
Congress responded to Price Waterhouse by enacting
“a new burden-shifting framework” that “abrogated a
portion of” that decision. Nassar, 570 U.S. at 349. Un-
der that new framework, except as otherwise provided
in Title VII, a complainant establishes that her employer
has engaged in an “unlawful employment practice” if
she demonstrates that a protected trait “was a motivat-
ing factor for any employment practice, even though
other factors also motivated the practice.” 42 U.S.C.
2000e-2(m). The burden then shifts to the employer to
demonstrate that it “would have taken the same action
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in the absence of the impermissible motivating factor.”
42 U.S.C. 2000e-5(g)(2)(B). If the employer carries that
burden, the employer does not wholly escape liability.
Instead, a court “may grant declaratory relief” and cer-
tain injunctive relief, but the court may “not award dam-
ages” or back pay or order that the complainant be “re-
instate[d], hir[ed], [or] promot[ed].” Ibid.

ii. The ADEA’s private-sector discrimination provi-
sion makes it unlawful for an employer to fail or refuse
to hire or to discharge an individual, or “otherwise [to]
discriminate against any individual” with respect to the
terms and conditions of her employment, “because of
such individual’s age.” 29 U.S.C. 623(a)(1) (emphasis
added). Unlike Title VII, however, the ADEA does not
provide that discrimination “because of” age may be
shown by establishing that age was a motivating factor
in the challenged employment action.

In Gross, this Court held that it “must give effect to
Congress’ choice” in the 1991 Act to amend Title VII to
allow employer liability when discrimination is a “‘moti-
vating factor’” but to “not similarly amend the ADEA.”
557 U.S. at 177 n.3 (citation and emphasis omitted).
Gross accordingly concluded that the “burden-shifting
framework” for private-sector Title VII discrimination
claims does not “appl[y] to ADEA claims” and that the
Court’s “interpretation of the ADEA is not governed by
Title VII decisions such as * ** Price Waterhouse.”
Id. at 174-175; see id. at 178-179. Gross instead held
that the text of the ADEA’s private-sector provision
prohibiting diserimination “‘because of [an] individual’s
age’” requires that a complainant prove that “age was
[a] ‘but-for’ cause of the employer’s adverse action.” Id.
at 176-177 (quoting 29 U.S.C. 623(a)(1)); see Burrage v.
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United States, 571 U.S. 204, 213 (2014) (recognizing that
Gross did not require age to be the sole but-for factor).

b. Turning to the private-sector retaliation provi-
sions, both Title VII and the ADEA use the same oper-
ative causation language—the word “because”—as the
ADEA'’s private-sector discrimination provision. Title
VII makes it an “unlawful employment practice for an
employer to discriminate against any of his employees
or applicants for employment * ** because he has
made a charge, testified, assisted, or participated in any
manner in an investigation, proceeding, or hearing un-
der [Title VII].” 42 U.S.C. 2000e-3(a) (emphasis added).
The ADEA similarly makes it “unlawful for an em-
ployer to discriminate against any of his employees or
applicants for employment * * * because such individ-
ual *** has opposed any practice made unlawful by”
the ADEA, or “because such individual * * * has made
a charge, testified, assisted, or participated in any man-
ner in an investigation, proceeding, or litigation under
th[e ADEAL” 29 U.S.C. 623(d) (emphases added).

In Nassar, this Court held that private-sector “Title
VII retaliation claims require proof that the desire to
retaliate was [a] but-for cause of the challenged employ-
ment action.” 570 U.S. at 352. The Court explained that
it found no “meaningful textual difference between the
text in [Section 2000e-3(a)] and the [ADEA provision] in
Gross.” 1bid.; see id. at 360. The Court further ob-
served that “but for” causation is “the default rule[]” in
tort law that Congress “is presumed to have incorpo-
rated” in a statute “absent an indication to the contrary
in the statute itself,” id. at 347; the statutory phrase
“‘because of’ means ‘based on’” and “‘based on’ indi-
cates a but-for causal relationship,” id. at 350 (citation
omitted); and Congress did not apply Title VII’s distinct
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motivating-factor provision in Section 2000e-2(m) to Ti-
tle VII's separate retaliation provision in Section 2000e-3,
1d. at 351-357. That same reasoning applies to the
ADEA’s private-sector retaliation provision, which this
Court has not yet addressed. See 29 U.S.C. 623(d).

2. Federal-sector provisions. In 1972, Congress
amended Title VII to address discrimination in employ-
ment in the federal government. Equal Employment
Opportunity Act of 1972 (EEO Act), Pub. L. No. 92-261,
§ 11, 86 Stat. 111. Title VII's federal-sector provision
states that “[a]ll personnel actions affecting employees
or applicants for employment” in executive agencies
“shall be made free from any discrimination based on
race, color, religion, sex, or national origin.” 42 U.S.C.
2000e-16(a) (emphasis added).

In 1974, Congress amended the ADEA to add the
federal-sector provision at issue in this case. Fair La-
bor Standards Amendments of 1974, Pub. L. No. 93-259,
§ 28(b)(2), 88 Stat. 74-75. The ADEA’s federal-sector
provision states that “[a]ll personnel actions affecting
employees or applicants for employment” in executive
agencies “who are at least 40 years of age *** ghall
be made free from any discrimination based on age.”
29 U.S.C. 633a(a) (emphasis added). The federal-sector
provision of the ADEA (like that of Title VII) thus uses
the same phrase—“based on”—that the Court said in

1 Although Title VII’s federal-sector provision “does not incorpo-
rate [Title VII’s] provision prohibiting retaliation in the private sec-
tor,” Gomez-Perez v. Potter, 5563 U.S. 474, 487-488 (2008), some
courts of appeals have determined that Section 2000e-16 prohibits
retaliation for protected activity. See, e.g., Hale v. Marsh, 808 F.2d
616, 619 (7th Cir. 1986); Ayon v. Sampson, 547 F.2d 446, 449-450
(9th Cir. 1976). This Court has not decided that question. See Green
v. Brennan, 136 S. Ct. 1769, 1774 n.1 (2016).
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Nassar “indicates a but-for causal relationship.” 570 U.S.
at 350 (citation omitted).

B. Factual Background

Petitioner is a clinical pharmacist at the U.S. Depart-
ment of Veterans Affairs (VA) Medical Center in Bay
Pines, Florida. Petitioner was hired in 2004 to work in
the Pharmacy Services Division. Pet. App. 2a-3a. Peti-
tioner challenges four employment actions taken by the
VA between 2012 and 2014: removing petitioner’s “ad-
vanced scope” designation; denying certain of her train-
ing requests; selecting younger women over petitioner
for positions in the anticoagulation clinie; and providing
petitioner four (rather than eight) hours of Monday hol-
iday pay when petitioner worked in a permanent Tuesday-
Saturday position. Id. at 14a; see id. at 4a-8a; see also
Pet. 11-15.

1. Advanced-Scope Designation. In 2006, petitioner
accepted a geriatric pharmacist position within an inter-
disciplinary team of caregivers in the Medical Center’s
Geriatric Clinic. Pet. App. 3a. Petitioner’s duties were
governed by a service agreement between the Geriatric
Clinic and Pharmacy Services, and petitioner was su-
pervised by officials in both departments. Ibid. In 2009,
petitioner was designated for an “advanced scope of
practice,” which authorized her to perform “disease state
management” (DSM)—.e., to manage patients’ medical
conditions in her practice area and prescribe medications
without consulting a physician. Id. at 3a-4a.

In 2010, the VA announced a nationwide Patient
Aligned Care Team initiative, which resulted in staffing
changes at the Medical Center. Pet. App. 4a. In con-
nection with that initiative, pharmacists who spent at
least 25% of their time practicing DSM became eligible
for a promotion to GS-13. Ibid. Petitioner’s “advanced



8

scope” designation thus had the potential to lead to a
promotion under the initiative. Ibid.

In the fall of 2012, Pharmacy Services and the Geri-
atric Clinic began renegotiating the service agreement
governing petitioner’s position. Pet. App. 4a-5a; see J.A.
62-63, 77-78. The Clinic’s medical chief wanted to keep
petitioner in the clinic, but he concluded that (1) the
DSM model was often not well suited to geriatric pa-
tients who present “complex medical cases” and would
be best served by the Clinic’s “interdisciplinary medical
teams,” and (2) the Clinic could afford to have petitioner
dedicate only three scheduled “slots” per day—less than
25% of her time—to DSM activity. Pet. App. 5a, 14a;
see J.A. 80-81. When it became clear that the Geriatric
Clinic would not agree to a service agreement in which
petitioner could perform DSM at least 25% of the time,
the departments agreed that the geriatric pharmacist
position would not have scheduled DSM responsibilities
and would be scheduled only for pharmacist duties
within the Clinie’s “integrated patient-care team.” Pet.
App. ba-6a; see J.A. 51-52. Because petitioner would no
longer have DSM responsibilities, Pharmacy Services
began the process of removing her “advanced-scope des-
ignation.” Pet. App. 6a; see J.A. 56-57, 65-66.

2. Traiming Requests. In late 2012 and early 2013,
petitioner requested training to be able to assist in the
anticoagulation clinic. Pet. App. 6a. Pharmacy Services
denied the requests because the training was unrelated
to petitioner’s work in the Geriatric Clinic and because
the anticoagulation clinic was responsible for training
medical residents and lacked staffing to train additional
personnel. Id. at 6a, 16a; see J.A. 61-62, 83-84.

3. Anticoagulation-Clinic Positions. In April 2013,
petitioner applied for two open anticoagulation-clinic
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positions. Pet. App. 6a. The interview panel selected
two younger female applicants because, unlike peti-
tioner, they had anticoagulation experience, and be-
cause petitioner had offered “inadequate answers to
medical questions,” used unprofessional language, and
made “disparaging remarks” about other Medical Cen-
ter employees during her interview. Id. at 6a, 15a; see
J.A. 68-70. Petitioner characterized the interview as
the “worst” of her life. Pet. App. 6a, 15a; see J.A. 101
7 23 (petitioner described the interview as “terribly
difficult”).

4. Monday Holiday Pay. In April 2013, petitioner
requested to be transferred from the Geriatric Clinic to
the “‘float pool,” where she would cover for absent staff
in a variety of areas.” Pet. App. 7a; see id. at 30a. Her
request was granted and implemented a few months
later. Id. at 7a.

In early 2014, petitioner applied for a promotion to a
GS-13 position on a Patient Aligned Care Team, which
had been advertised with a Tuesday-Saturday work
shift. Pet. App. 8a. Petitioner’s second-line Pharmacy
Service supervisor submitted paperwork to facilitate
the promotion, rating petitioner as “excellent.” Ibid.

In August 2014, petitioner was promoted to the
GS-13 position but became “very upset” when she
learned that her Tuesday-Saturday shift provided four
(rather than eight) hours of holiday pay for five Monday
federal holidays. Pet. App. 8a, 16a. When petitioner
complained, the Medical Center offered to change peti-
tioner’s schedule to a permanent Monday-Friday sched-
ule, with full Monday holiday pay, but petitioner de-
clined the offer. Id. at 8a, 16a-17a. Petitioner testified
that she made more money on her Tuesday-Saturday
schedule with four hours of Monday holiday pay than
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she would make on a traditional Monday-Friday sched-
ule. Ibid.

C. Procedural History

In May 2013, petitioner filed the equal-employment-
opportunity (EEQO) complaint that ultimately led to this
case. Pet. App. 7a. In July 2014, she sued the Secretary
of the Department of Veterans Affairs. Id. at 8a. Peti-
tioner alleged that the four employment actions dis-
cussed above constituted age and gender diserimination
in violation of the ADEA and Title VII, as well as retal-
iation for her previous support for two of her female col-
leagues’ EEO complaints. See generally J.A. 29-34.”

1. The district court granted the government’s mo-
tion for summary judgment. Pet. App. 23a-64a. Apply-
ing the framework from McDonnell Douglas Corp. v.
Green, 411 U.S. 792 (1973), Pet. App. 53a, the court de-
termined that each of the challenged employment ac-
tions was “free of an illegal [discriminatory] motive,”
1bid., and that petitioner had failed to identify “any weak-
nesses, implausibilities, or flaws” in the VA’s articulated
“legitimate and non-retaliatory reason for every em-
ployment action,” id. at 43a.

2. The court of appeals affirmed in part, reversed in
part, and remanded. Pet. App. 1a-22a. The court stated
that the district court’s determination that “‘each [em-
ployment] action was free of an illegal motive’” could be

2 Petitioner also alleged that she was subjected to a hostile work
environment based on the actions described above and certain com-
ments she alleged her supervisors had made about her age. See J.A.
34-35. Although petitioner repeats (Br. 14-15) those allegations
here, the lower courts determined that, assuming the comments
were made, they were insufficient to raise a genuine issue of mate-
rial fact on petitioner’s hostile-work-environment claim, see Pet.
App. 21a-22a & n.5, 59a-62a, which is not at issue here.
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interpreted “[iln isolation” to mean that petitioner’s
contentions “would fail even a motivating-factor analy-
sis.” Id. at 11a n.3. But the court of appeals construed
the district court’s decision, as a whole, to grant sum-
mary judgment to the VA after applying a but-for
standard. Ibid.; see id. at 10a, 12a, 17a.

The court of appeals affirmed the district court’s ap-
plication of a but-for causation standard to petitioner’s
ADEA age-discrimination and Title VII retaliation
claims. Pet. App. 11a-20a. The court of appeals stated
that if it were “writing on a clean slate,” it “might well
agree” with petitioner that such claims should be gov-
erned by a “motivating-factor (rather than but-for) cau-
sation standard.” Id. at 11a-13a; see id. at 18a. But the
court determined that under its binding precedent, the
federal-sector provisions of the ADEA and Title VII re-
quired petitioner to establish but-for causation to sup-
port her claims. Id. at 12a-13a, 18a-19a.?

3. Petitioner sought this Court’s review of the proper
causation standard under both the ADEA’s federal-sector
discrimination provision and Title VII's federal-sector
retaliation provision. Pet. i. The government agreed
that certiorari was warranted on both questions. Gov’t
Resp. 2. On June 28, 2019, this Court granted the peti-
tion for a writ of certiorari, limited to the question
whether the federal-sector provision of the ADEA “re-
quires a plaintiff to prove that age was a but-for cause

3 The court of appeals also determined that under circuit prece-
dent, the district court had erred in failing to apply a motivating-
factor standard to petitioner’s Title VII sex-discrimination claim,
which the court of appeals remanded for further proceedings. Pet.
App. 9a-11a.



12

of the challenged personnel action.” 18-882 Order. Pe-
titioner’s Title VII retaliation claim therefore is no
longer at issue here.

SUMMARY OF ARGUMENT

The federal-sector ADEA provision requires that
“[a]ll personnel actions affecting employees or appli-
cants for employment” in executive agencies “who are
at least 40 years of age * * * shall be made free from
any discrimination based on age.” 29 U.S.C. 633a(a)
(emphasis added). The text of Section 633a(a), common-
law principles, and this Court’s precedent all make clear
that a plaintiff must prove that age was a but-for cause
of the challenged personnel action.

I. A. Section 633a(a) prohibits federal agencies from
engaging in “diserimination based on age” in the mak-
ing of “personnel actions.” 29 U.S.C. 633a(a). The plain
meaning of those words requires but-for causation.
“[T]he phrase ‘based on’ indicates a but-for causal rela-
tionship” between the factor considered (age) and the
action taken (an adverse personnel action). Gross v. FBL
Fin. Servs., Inc.,557 U.S. 167, 176 (2009) (quoting Safeco
Ins. Co. of Am. v. Burr, 551 U.S. 47, 63 (2007)). And the
“‘normal definition of discrimination’ is ‘differential
treatment’” or, more specifically, “‘less favorable’ treat-
ment” of similarly situated individuals. Jackson v. Bir-
mingham Bd. of Educ., 544 U.S. 167, 174 (2005) (cita-
tions omitted). That Section 633a(a) requires but-for
causation is bolstered by “the default rule[]” in tort law,
which requires a plaintiff to prove that her asserted
“‘harm would not have occurred’ in the absence of —that
is, but for—the defendant’s conduct.” University of
Tex. Sw. Med. Ctr. v. Nassar, 570 U.S. 338, 346-347
(2013) (citation omitted). The ADEA’s plain language
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embraces, and at least does not clearly depart from, the
common law’s default rule.

That conclusion is econfirmed by this Court’s decisions
in Safeco, Gross, and Nassar holding that statutory
phrases like “based on” or “because of” require but-for
causation. Indeed, the Court in Gross held that the
ban on discrimination “because of” age in the ADEA’s
private-sector provision requires but-for causation,
29 U.S.C. 623(a)(1), and the ban on discrimination “based
on” age in the Act’s federal-sector provision should be
read the same way, 29 U.S.C. 633a(a). Moreover, in
both Gross and Nassar, the Court refused to read into
anti-discrimination statutes the lower, “motivating fac-
tor” standard that Congress expressly applied to private-
sector Title VII claims in the 1991 Act. Petitioner makes
the same request for a lower causation standard in the
absence of congressional action, although her “any con-
sideration” standard may be even lower than Congress
adopted for private-sector Title VII claims.

B. Petitioner’s textual arguments for imposing a di-
minished causation standard lack merit. Petitioner con-
tends that the word “diserimination” prohibits any con-
sideration of a prohibited factor, whether or not it im-
pacts an agency’s decision. But discrimination involves
treating similarly situated people differently—here, in
the context of “personnel actions.” 29 U.S.C. 633a(a).
In any event, Gross and Nassar refute petitioner’s as-
sertion, because each addressed materially similar lan-
guage and required but-for causation. In addition, pe-
titioner’s reliance on equal protection decisions is mis-
placed, both because those decisions “have no bearing
on the correct interpretation of ADEA claims,” Gross,
557 U.S. at 180 n.6, and because analogous constitu-
tional cases do require but-for causation.
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II. A. Petitioner incorrectly suggests that the
ADEA'’s history supports a diminished causation stand-
ard. While the ADEA’s federal-sector provision was pat-
terned on Title VII's federal-sector provision, 42 U.S.C.
2000e-16(a), the plain text of both provisions demon-
strates that, standing alone, they require but-for causa-
tion. And while petitioner contends that Congress in-
tended Title VII (and thus the ADEA) to codify equal
protection cases and prior executive orders, neither set
of authorities suggests that Congress intended to im-
pose liability in the absence of but-for causation.

B. Nor is petitioner correct that this Court should
defer to the interpretation of the federal-sector ADEA
provision by the U.S. Equal Employment Opportunity
Commission (EEOC or Commission). Because the text
of Section 633a(a) is clear, this case provides no occasion
for the Court to consider whether or to what extent the
EEOC’s regulations or adjudications would merit def-
erence. In any event, as both the Court and the EEOC
have recognized, the regulations address remedies, not
liability. And while the adjudications do address causa-
tion for purposes of liability, they rely on the same
flawed textual arguments that petitioner advances here.

III. To the extent there is any ambiguity about the
meaning of Section 633a(a), this Court should reject pe-
titioner’s diminished causation standard because it would
create significant anomalies in federal anti-discrimination
law. Petitioner’s proposed standard would make the
federal government liable under the ADEA in circum-
stances where state and local governments are not—
even though nothing suggests that Congress was more
concerned with discrimination by the federal govern-
ment than discrimination by those other entities. And
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it would mean that federal-sector ADEA claims are sub-
ject to the same or an even lower causation standard
than private-sector Title VII elaims—even though Con-
gress expressly adopted a “motivating factor” standard
for the latter, and it has done nothing similar in the
ADEA’s federal-sector provision.

ARGUMENT

The ADEA’s federal-sector provision requires that
federal personnel actions “shall be made free from any
discrimination based on age,” 29 U.S.C. 633a(a) (empha-
sis added), and this Court has repeatedly held that the
phrase “based on” is causal language that adopts the de-
fault common-law rule of but-for causation. That straight-
forward textual analysis resolves this case: federal
employees—Ilike state- and local-government employ-
ees and private employees—can recover for age dis-
crimination only if their age was dispositive to the per-
sonnel action at issue.

Petitioner, by contrast, advocates a novel and anom-
alous standard: liability for any consideration of age,
even if it makes no difference to the ultimate personnel
decision. Petitioner does not point to any other federal
anti-discrimination statute with such a low causal bar.
Indeed, her any-consideration standard seems lower
than Title VII’s private-sector provision (where Con-
gress expressly adopted a motivating-factor test) and is
certainly lower than the relevant constitutional context
(where a defendant can avoid liability by showing an ab-
sence of but-for causation). Nothing in the text or his-
tory of the ADEA supports petitioner’s approach, let
alone clearly enough to depart from the common law
and this Court’s decisions interpreting materially iden-
tical statutes.
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I. THE FEDERAL-SECTOR PROVISION OF THE ADEA
REQUIRES BUT-FOR CAUSATION

A. Section 633a(a)’s Text Requires But-For Causation

1. The ADEA’s federal-sector provision requires that
“[a]ll personnel actions affecting employees or appli-
cants for employment” in executive agencies “who are
at least 40 years of age * * * shall be made free from
any diserimination based on age.” 29 U.S.C. 633a(a).
Petitioner focuses (Br. 21-24) on the words “shall be
made free from any.” That language undoubtedly elim-
inates something in federal-sector personnel actions,
but the key question is what. The plain text of Section
633a(a) supplies the answer, and in the process provides
the causal standard for claims of age discrimination by
federal employees and applicants for employment.

Section 633a(a) prohibits agencies from engaging in
“discrimination based on age” in the making of person-
nel actions (emphasis added). That language plainly re-
quires but-for causation. “[T]he phrase ‘based on’ indi-
cates a but-for causal relationship.” Safeco Ins. Co. of
Am. v. Burr, 551 U.S. 47, 63 (2007). As this Court has
repeatedly concluded, “based on” carries the same mean-
ing as “because of.” University of Tex. Sw. Med. Ctr. v.
Nassar, 570 U.S. 338, 350 (2013) (citation omitted); see
Gross v. FBL Fin. Servs., Inc., 557 U.S. 167, 176 (2009)
(same); Safeco, 551 U.S. at 63-64 & n.14. And the phrase
“because of,” in turn, means “by reason of: on account
of.” Gross, 557 U.S. at 176 (citation omitted). Thus, the
ADEA'’s prohibition against “discrimination based on
age,” 29 U.S.C. 633a(a), applies only where “age was the
‘reason’ that the employer decided to act,” i.e., where
“age was [a] ‘but-for’ cause of the employer’s adverse
decision.” Gross, 557 U.S. at 176.
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Moreover, the “‘normal definition of discrimination’
is ‘differential treatment’” or, more specifically, “‘less
favorable’ treatment” of similarly situated individuals.
Jackson v. Birmingham Bd. of Educ., 544 U.S. 167, 174
(2005) (citations omitted); see, e.g., Webster’s New In-
ternational Dictionary of the English Language 745
(2d ed. 1958) (Webster’s) (defining “diseriminate” as “[t]o
make a difference in treatment or favor (of one as com-
pared with others)”). It is thus not enough for a federal
employer merely to consider age (e.g., Pet. Br. 2-3) when
making a personnel action, if that consideration does
not actually cause the employer to make a less favorable
personnel action than it would have made for a similarly
situated person who is younger.

2. Although the plain text of Section 633a(a) requires
but-for causation, that conclusion becomes even clearer
when measured against the default rule. At common
law, “[c]ausation in fact—i.e., proof that the defendant’s
conduct did in fact cause the plaintiff’s injury—is a stand-
ard requirement of any tort claim.” Nassar, 570 U.S. at
346. To meet that requirement, “the plaintiff [must]
show ‘that the harm would not have occurred’ in the ab-
sence of—that is, but for—the defendant’s conduct.” Id.
at 346-347 (quoting Restatement of Torts § 431 cmt. a,
and citing id. § 432(1) & emt. a (1934)). “It is thus text-
book tort law that an action ‘is not regarded as a cause
of an event if the particular event would have occurred
without it.”” Id. at 347 (quoting W. Page Keeton et al.,
Prosser and Keeton on the Law of Torts § 41, at 265
(5th ed. 1984)); see Gross, 557 U.S. at 177.*

1 Modern tort law recognizes a rare exception to but-for causation
for situations involving multiple sufficient causes. See Restatement
(Third) of Torts: Liability for Physical and Emotional Harm § 27
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As this Court has explained, the default common-law
rule applies to “federal statutory claims of workplace
discrimination,” including those under Title VII and the
ADEA. Nassar, 570 U.S. at 346; see Gross, 557 U.S.
at 177. Because but-for causation is “the background
against which Congress legislated in enacting” the
ADEA’s federal-sector provision, Congress is “presumed
to have incorporated” the “default rule[]” “absent an in-
dication to the contrary in the statute itself.” Nassar,
570 U.S. at 347 (discussing Title VII private-sector re-
taliation provision). Section 633a(a) includes no such
contrary indication. Instead, it uses the phrase “dis-
crimination based on age,” which only confirms that a
but-for causal relationship is required. At a minimum,
Section 633a(a) is not sufficiently clear to depart from
the common-law principle that a defendant should not
be subject to liability when the harm would have oc-
curred anyway.

3. This Court has considered these same basic argu-
ments before, in a trilogy of cases—Safeco, Gross, and
Nassar—that all but dispose of this one. Those deci-
sions make clear that in prohibiting discrimination
“based on age” in the federal sector, the ADEA requires
that the employer’s consideration of age be a but-for
cause of the employer’s adverse decision. That is, to be

(2010). The exception acknowledges that “[w]hen there are multiple
sufficient causes * * * | each of which is itself sufficient to cause the
plaintiff’s harm, supplementation of the but-for standard is appro-
priate.” Id. § 26 emt. c. Nonetheless, the Court in Nassar explained
that but-for causation is the dominant test for factual causation and
is thus the test that Congress “is presumed to have incorporated” in
federal anti-discrimination statutes. 570 U.S. at 347; cf. id. at 383-
384 (Ginsburg, J., dissenting) (contending that the statute should be
read to incorporate other forms of factual causation, including the
test for multiple sufficient causes).
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actionable, age must “ha[ve] a determinative influence
on the outcome” of the personnel action. Gross, 557 U.S.
at 176 (quoting Hazen Paper Co. v. Biggins, 507 U.S.
604, 610 (1993)) (emphasis omitted).

a. In both Gross and Nassar, this Court relied on its
earlier decision in Safeco. See Gross, 557 U.S. at 176;
Nassar, 570 U.S. at 350. Safeco concerned a provision
of the Fair Credit Reporting Act (FCRA), 15 U.S.C.
1681 et seq., requiring “any person [who] takes any ad-
verse action with respect to any consumer that is based
m whole or in part on any information contained in
a consumer report” to notify the affected consumer.
15 U.S.C. 1681m(a) (2000) (emphasis added); see Safeco,
551 U.S. at 52-563. The Court acknowledged that be-
cause of the words “‘in part,”” the FCRA provision “could”
be construed to “mean that adverse action is ‘based on’
a credit report whenever the report was considered in
the rate-setting process, even without being a necessary
condition”—i.e., a “but-for caus[e]”—“for the rate in-
crease.” Safeco, 551 U.S. at 63.

The Court, however, rejected that construction be-
cause it was not the “most natural reading” of the stat-
utory text. Safeco, 551 U.S. at 63. Instead, the Court
explained, “[i]Jn common talk, the phrase ‘based on’ in-
dicates a but-for causal relationship.” Ibid. Thus, “an
increased rate is not ‘based in whole or in part on’ the
credit report unless the report was a necessary condi-
tion of the increase.” Ibid. Put differently, if Congress
had intended to require notice whenever a business con-
sidered a report that “ma[d]e no difference” to a rate
increase, it would have said so expressly. Id. at 64. The
same is true here: Congress could have prohibited fed-
eral agencies from considering age in the personnel pro-
cess. But instead it prohibited “any discrimination based
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on age” in the making of “personnel actions.” 29 U.S.C.
633a(a). As in Safeco, here Congress specified that a
consideration (age) may not actually make a difference
to a set of decisions (personnel actions for employees or
applicants who are 40 or older).

b. In Gross, this Court held that a plaintiff bringing
a claim under the ADEA’s private-sector provision—
which applies to state and local governments, see
29 U.S.C. 630(b)—must prove that “age was [a] ‘but-for’
cause of the employer’s adverse action.” 557 U.S. at
177. The provision at issue in Gross states that “[i]t
shall be unlawful for an employer * * * to fail or refuse
to hire or to discharge any individual or otherwise dis-
criminate against any individual with respect to his
compensation, terms, conditions, or privileges of em-
ployment, because of such individual’s age.” 29 U.S.C.
623(a)(1). Examining that language, the Court ex-
plained that “the ordinary meaning of the ADEA’s re-
quirement that an employer took adverse action ‘be-
cause of’ age is that age was the ‘reason’ that the em-
ployer decided to act.” Gross, 557 U.S. at 176. And the
Court further stated that “‘based on,” has the same
meaning as * * * ‘pbecause of’’—each “indicates a but-
for causal relationship and thus a necessary logical con-
dition.” Ibid. (quoting Safeco, 551 U.S. at 63).

The private-sector ADEA provision at issue in Gross
differs from the federal-sector ADEA provision at issue
here in two primary respects. First, the private-sector
provision is expressed negatively (as a prohibition),
whereas the federal-sector provision is expressed in
positive terms (as a command that federal agencies
must follow). Second, the private-sector provision pro-
hibits some specific employer practices—failing or refus-
ing to hire or discharging an individual, or “otherwise
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discriminat[ing]” against her “because of [her] age,”
29 U.S.C. 623(a)(1)—whereas the federal-sector provi-
sion more generally prohibits “discrimination based on
age” in the making of “personnel actions,” 29 U.S.C.
633a(a); cf. Gomez-Perez v. Potter, 553 U.S. 447, 487-488
(2008); Pet. Br. 51-52. But neither difference relates
to the causation standard. On that score, the private-
and federal-sector prohibitions contain the same key
language: Section 623(a)(1) prohibits “discriminat[ion]
against any individual * * * because of such individual’s
age,” 29 U.S.C. 623(a)(1), just as Section 633a(a) pro-
hibits “diserimination” against individuals “based on age,”
29 U.S.C. 633a(a). In either case, the causal language—
whether “because of” or “based on”—requires a but-for
relationship between the individual’s age and the per-
sonnel action. See Gross, 557 U.S. at 176.°

c. Nassar similarly demonstrates that Section 633a(a)
requires but-for causation. There, the Court considered
Title VII's private-sector retaliation provision, which
makes it unlawful “for an employer to discriminate
against any of [its] employees * * * because he has”
engaged in certain EEO activity. 42 U.S.C. 2000-3(a).

5 Petitioner suggests (Br. 50-51) that Gross is irrelevant because
29 U.S.C. 633a(f) provides, with limited exceptions, that “[a]ny per-
sonnel action * * * referred to in” the federal-sector provision “shall
not be subject to, or affected by, any provision” governing private-
sector claims. Section 633a(f) merely indicates that particular pro-
visions of the ADEA do not apply of their own force to federal per-
sonnel actions. See Gomez-Perez, 5563 U.S. at 489. It does not fore-
close this Court from recognizing as an interpretive matter that the
key language at issue here—“discrimination based on age,” 29 U.S.C.
633a(a) (emphasis added)—is materially identical to the key lan-
guage at issue in Gross—“discriminatfion] * * * because of * * *
age,” 29 U.S.C. 623(a)(1) (emphasis added).
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The Court found no “meaningful textual difference be-
tween the text in this statute and the one in Gross,” and
therefore held that “Title VII retaliation claims require
proof that the desire to retaliate was [a] but-for cause of
the challenged employment action.” Nassar, 570 U.S. at
352; see Burrage v. United States, 571 U.S. 204, 212-213
(2014).

4. This Court’s decision in Price Waterhouse v. Hop-
kins, 490 U.S. 228 (1989), and Congress’s subsequent
amendment of Title VII’s private-sector discrimination
provision, confirm that Section 633a(a) should be read
to require but-for causation.

a. Title VII's discrimination provision makes it an
“unlawful employment practice for an employer” to re-
fuse to hire, to discharge, “or otherwise to discriminate
against any individual with respect” to the terms and
conditions of employment, “because of” certain charac-
teristies. 42 U.S.C. 2000e-2(a)(1) (emphasis added). As
discussed above, see pp. 2-3, supra, in Price Waterhouse,
a plurality of the Court and two Justices concurring in
the judgment interpreted this provision to mean that if
a plaintiff showed that a protected trait was a “motivat-
ing” factor in a private-sector employment decision, the
burden shifted to the employer to prove that “it would
have made the same decision even if it had not taken
th[at factor] into account.” 490 U.S. at 258 (plurality
opinion); see id. at 259-260 (White, J., concurring in the
judgment); id. at 276 (O’Connor, J., concurring in the
judgment). The Court has accordingly recognized that
Price Waterhouse applied a “but-for caus[ation]” stand-
ard, though the employer had the burden of disproving
causation by “showl[ing] that a discriminatory motive
was not [a] but-for cause of the adverse employment ac-
tion.” Nassar, 570 U.S. at 348. As Justice O’Connor
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explained, “Congress clearly conditioned legal liability
on a determination that the consideration of an illegiti-
mate factor caused a tangible employment injury of some
kind.” Price Waterhouse, 490 U.S. at 265 (O’Connor, J.,
concurring in the judgment).®

b. Two years later, Congress responded by enacting
Section 2000e-2(m), which “substituted a new burden-
shifting framework” for the one developed by Price Wa-
terhouse. Nassar, 570 U.S. at 349. Under that new
framework, a private-sector plaintiff generally can es-
tablish a violation of Title VII by demonstrating that a
protected trait “was a motivating factor for any employ-
ment practice, even though other factors also motivated
the practice.” 42 U.S.C. 2000e-2(m). The burden then
shifts to the employer to demonstrate that it “would
have taken the same action in the absence of the imper-
missible motivating factor.” 42 U.S.C. 2000e-5(g)(2)(B).
An employer who carries that burden does not wholly
escape liability for declaratory or certain injunctive re-
lief, but a court may “not award damages” or back pay,
or order the plaintiff’s “reinstatement, hiring, [or] pro-
motion.” 42 U.S.C. 2000e-5(g)(2)(B)(ii). The text of Ti-
tle VII's private-sector provisions thus specifically au-
thorizes liability when a protected trait is a “motivating

6 This Court has since rejected Price Waterhouse’s “burden-
shifting framework,” explaining that “it [wals difficult to apply” in
practice, those problems “eliminated any perceivable benefit to ex-
tending its framework” to other contexts, and it “is far from clear
that the Court would have the same approach” in the private-sector
Title VII context “were it to consider the question today in the first
instance.” Gross, 557 U.S. at 178-179. But looking only to the Price
Waterhouse framework as it applied to Title VII claims before 1991,
Price Waterhouse ultimately adopted a “but-for” causation stand-
ard for liability, Nassar, 570 U.S. at 348-349, not the lesser causa-
tion standard for which petitioner advocates.
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factor” in a defendant’s decision to treat similarly situ-
ated individuals differently—a textual command that
departs from the default but-for rule. Gross, 557 U.S.
at 174; see Nassar, 570 U.S. at 350-351.

In light of the tailored statutory amendment in the
1991 Act, and the Court’s doubts about its earlier di-
vided decision, see p. 23 n.6, supra, the Court recog-
nized in Gross and Nassar that “the rule of Price Wa-
terhouse is not controlling” elsewhere. Nassar, 570 U.S.
at 362; see Gross, 557 U.S. at 178-179 & n.5. In Gross,
the Court determined that “Congress’ careful tailoring
of the ‘motivating factor’ claim in Title VII”—and its de-
cision “not [to] make similar changes to the ADEA”—
meant that the Court could not properly “transfer the
Price Waterhouse burden-shifting framework into the
ADEA.” Gross, 557 U.S. at 174,178 n.5. And in Nassar,
the Court emphasized that the 1991 Act showed that
“the motivating-factor standard was not an organic part
of Title VII,” and the Court declined to read it into Title
VII's private-sector retaliation provision. 570 U.S. at
351; see id. at 351-354, 357. Congress likewise has not
amended the federal-sector provision of the ADEA to in-
corporate a motivating-factor standard. As in Gross
and Nassar, there is no sound reason to import such a
standard (or petitioner’s any-consideration standard, see
pp. 50-52, infra) into the ADEA’s federal-sector provision.

B. Petitioner’s Textual Arguments Are Unpersuasive

Notwithstanding the statutory text and common-law
rule, this Court’s decisions, and Congress’s failure to
amend the ADEA, petitioner argues that “Section 633a(a)
is best read to render unlawful any unfavorable consid-
eration of age as a factor in a personnel decision.” Br.
2-3 (emphasis added); see Br. 22-28. Petitioner thus
reads the ADEA’s federal-sector provision to have a
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lower causal requirement than (i) its private-sector pro-
vision, which also applies to state- and local-government
employees; and (ii) other federal anti-discrimination
statutes—perhaps even Title VII’s private-sector provi-
sion, where Congress specifically codified a motivating-
factor standard. Nothing in the text of Section 633a(a)
supports that highly anomalous result.

1. Petitioner misreads Section 633a(a) in large part
because she misunderstands the meaning of “discrimi-
nation” in that provision. Petitioner contends (Br. 24)
that “‘discrimination’” is “broad and connotes the de-
nial of equal treatment, without regard to whether that
unequal treatment is the cause of any particular ad-
verse outcome.” But discrimination requires differen-
tial treatment of similarly situated individuals—and
here, the ADEA’s text ties that differential treatment
to an adverse “personnel action[].” 29 U.S.C. 633a(a).
Indeed, faced with similar statutory language in Gross
and Nassar, the Court rejected petitioner’s effort to di-
vorce “discrimination” from an adverse outcome. In
each of those cases, the statute barred “discriminat[ion]
* %% pecause” of a particular characteristic or action.
29 U.S.C. 623(a); 42 U.S.C. 2000e-3(a). And in each
case, the Court held that the prohibited factor had to be
a but-for cause of a particular adverse outcome, i.e., the
“challenged employment action.” Nassar, 570 U.S. at
352; see Gross, 557 U.S. at 177.

Petitioner attempts (Br. 51) to distinguish the private-
sector ADEA provision at issue in Gross (but not the Ti-
tle VII provision at issue in Nassar) on the ground that
it “bars only the taking of specifically enumerated ad-
verse actions—such as discharging or failing to hire a
person ‘because of age.”” But Section 633a(a) likewise
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bars discrimination only in the context of “personnel ac-
tions.” 29 U.S.C. 633a(a). And in any event, Section
623(a) also prohibits an employer from “otherwise dis-
criminat[ing] against any individual with respect to his
compensation, terms, conditions, or privileges of em-
ployment.” 29 U.S.C. 623(a)(1). If petitioner were cor-
rect, the private-sector ADEA provision would prohibit
any constideration of age in the setting of “compensa-
tion, terms, conditions, or privileges of employment”—
even if the employee’s compensation, terms, conditions,
and privileges of employment would have been the same
absent such consideration. Gross rejects exactly that
view, holding instead that a plaintiff suing under Section
623(a) must “establish that age was [a] ‘but-for’ cause of
the employer’s adverse action.” 557 U.S. at 177.

Nor does it matter that the federal-sector provision
bars age-based discrimination in “[a]ll personnel ac-
tions.” 29 U.S.C. 633a(a). That language goes to the
range of employment-related actions covered by Sec-
tion 633a(a), not the distinct question whether consider-
ation of age must be a but-for cause of the personnel
action at issue. Petitioner’s reliance (Br. 50-52) on
Gomez-Perez is thus misplaced. There, this Court held
that Section 633a(a)’s prohibition on “discrimination
based on age” in all “personnel actions” includes age-
based retaliation. 553 U.S. at 479 (citation omitted).
But nothing in Gomez-Perez goes to the causation
standard. See Nassar, 570 U.S. at 355 (stating that
Gomez-Perez was of “limited relevance” to the “causa-
tion standard” under Title VII’s retaliation provision).
Certainly nothing in Gomez-Perez indicates that “dis-
crimination based on age” includes an employer’s con-
sideration of age, even if it makes no difference to a per-
sonnel action.
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Petitioner bypasses Gross and Nassar, urging this
Court to look instead to constitutional equal protection
cases. In that context, she asserts, the Court has de-
fined “‘discrimination’” to “encompass[] the denial of
fair and equal consideration * * * for a [government]
benefit.” Br. 25-26. But as a threshold matter, this
Court was explicit in Gross that “the constitutional
[equal protection] cases * * * have no bearing on the
correct interpretation of ADEA claims, which are gov-
erned by statutory text.” 557 U.S. at 180 n.6. The ques-
tion here is how best to interpret Section 633a(a), and
the answer under Gross depends on the natural mean-
ing of the statutory phrase “any discrimination based on
age,” read against the backdrop of the common-law de-
fault rule and Congress’s failure to amend the ADEA to
adopt a lesser causation standard. 29 U.S.C. 633a(a) (em-
phasis added). The Court should not adopt a watered-
down causation standard even if the Equal Protection
Clause would require less than but-for causation.

In fact, however, the Equal Protection Clause does
not require less in the relevant context. Petitioner re-
lies on cases in which a plaintiff challenged a govern-
mental program and sought prospective injunctive re-
lief on the theory that “the government erect[ed] a bar-
rier that ma[de] it more difficult for members of one
group” than another “to obtain a benefit.” Br. 26 (quot-
ing Northeastern Fla. Chapter of the Associated Gen.
Contractors of Am. v. City of Jacksonville, 508 U.S. 656,
666 (1993)). In that context, the Court has not neces-
sarily required the plaintiff to show that, but for the
barrier, she would have obtained the benefit. See, e.g.,
Parents Involved in Cmty. Schs. v. Seattle Sch. Dist.
No. 1, 551 U.S. 701, 718-719 (2007); see also Texas v.
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Lesage, 528 U.S. 18, 21 (1999) (per curiam) (“[A] plain-
tiff who challenges an ongoing race-conscious program
and seeks forward-looking relief need not affirmatively
establish that he would receive the benefit in question if
race were not considered.”).

That is not the type of claim petitioner brings here.
Instead, petitioner alleges (Br. 4) that “[b]etween 2011
and 2014, [she] was * * * treated unequally, on the ba-
sis of age, in connection with various adverse personnel
actions.” See Br. 11-14. Petitioner thus “challenges” a
set of “discrete governmental decision[s]” that she al-
leges were “based on an impermissible criterion.” Lesage,
528 U.S. at 21. When a plaintiff raises that type of con-
stitutional claim, the government “can avoid liability by
proving that it would have made the same decision with-
out the impermissible motive.” Ibid.; see id. at 20-21
(citing Mt. Healthy City Bd. of Educ. v. Doyle, 429 U.S.
274, 287 (1977)). That but-for causation requirement
comports with “other areas of constitutional law,” in
which the Court has “distinguishe[d] between a result
caused by a constitutional violation and one not so
caused.” Mt. Healthy, 429 U.S. at 286. To be sure,
Lesage and Mt. Healthy apply to such constitutional
claims a burden-shifting framework like that adopted in
Price Waterhouse. See ibid.; see also Lesage, 528 U.S.
at 20-21. But petitioner does not actually press any kind
of burden shifting here. See Br. 46 n.8. The only ques-
tion in this case is the causation requirement for federal-
sector age-discrimination claims, and even Lesage and
Mt. Healthy would not allow recovery without but-for
causation in the constitutional context.

2. Petitioner also emphasizes (Br. 22-24) Section
633a(a)’s command that “personnel actions” “shall be



29

made free from any discrimination based on age” (em-
phasis added). But the phrase “shall be made free
from” simply indicates that personnel actions must be
made without “discrimination based on age.” It does
not change the causation standard. Nor does the term
“any” have that effect. It captures an entire category
of conduct—*“discrimination based on age”—but does
not change what that category is, i.e., differential treat-
ment because of age. See Freeman v. Quicken Loans,
Inc., 566 U.S. 624, 635 (2012) (Although the word “‘any’”
can confer an “‘expansive meaning,’” it never has a “trans-
formative” effect and “never change[s] in the least” the
phrase that follows it.) (citation omitted).

Petitioner’s argument (Br. 22) that Section 633a(a)
“governs the decision-making process,” not just its “out-
come,” places more weight on the word “made” than it
can bear. Petitioner’s selected definitions of “make”—
all of which post-date the ADEA’s enactment—do not
demonstrate that the “making” of a decision must refer
to the process as a whole, rather than to the decision
itself. In fact, contemporaneous definitions illustrate
that the word “make” may refer to a particular point in
time. See, e.g., Webster’s 1485 (defining “make” as, inter
alia, “[t]o create; cause; perform”); Black’s Law Dic-
tionary 1107-1108 (rev. 4th ed. 1968) (defining “make”
as, inter alia, “[t]o execute as one’s act or obligation” or
“[t]o conclude, determine upon, agree to, or execute”).
The same is true for the statutes petitioner cites (Br. 22
n.3). Several of those provisions appear to refer to the
precise moment when an event occurs—including when
“a person *** designate[s]” certain data that he
believes should be treated as confidential, 42 U.S.C.
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9604(e)(7)(C), or when “adjustments with contrac-
tors” are “made by means of credits” rather than cash,
43 U.S.C. 618c(a).

In any event, even if petitioner were correct about
the word “made,” that would not support her construe-
tion of the statute. Section 633a(a) states that “person-
nel actions” must be “made” without “discrimination
based on age.” Unless the employer uses age as a de-
terminative factor in its decision-making process, the
resulting personnel action would be “made free from
any discrimination based on age.” Section 633a(a) does
not bar employers from considering age, nor does it im-
pose liability where age is a factor; thus, it does not im-
pose liability where age is considered in the decision-
making process but the employer would have made the
same personnel action absent consideration of age. See
Safeco, 551 U.S. at 63-64.

A comparison to the ADEA’s private-sector provi-
sion proves the point. To determine whether an em-
ployer discharged an individual or “otherwise discrimi-
nate[d] against” her with respect to the terms and con-
ditions of her employment “because of such individual’s
age,” 29 U.S.C. 623(a)(1), a court might examine the em-
ployer’s decision-making process, including, for exam-
ple, its consideration of the employee’s performance
and any comparison made with other similarly situated
individuals. Nonetheless, as the Court held in Gross, a
court still would have to determine whether the em-
ployee’s age was a but-for cause of the employment ac-
tion. The same is true of the statute at issue in Safeco:
in determining whether an adverse action was “based in
whole or in part” on a credit report, 15 U.S.C. 1681m(a)
(2000) (emphasis added), a court likely would consider
the rate-setter’s process. But the plaintiff still would
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have to demonstrate that the information in the credit
report was a but-for cause of the rate increase (even if
it was not the sole cause). Safeco, 551 U.S. at 63; see
Nassar, 570 U.S. at 352.

3. Petitioner contends that the phrase “‘discrimina-
tion based on age’” “simply refers to the type of diserim-
ination prohibited.” Br. 27 (quoting 29 U.S.C. 633a(a),
and citing Ford v. Mabus, 629 F.3d 198, 205 (D.C. Cir.
2010)). But that is equally true of the private-sector
ADEA provision at issue in Gross, which makes it unlaw-
ful to, wnter alia, “discriminate against any individual
* %% because of such individual’s age.” 29 U.S.C. 623(a).
So too the Title VII retaliation provision at issue in Nas-
sar, which prohibits “discriminat[ion] against” an em-
ployee or applicant “because” of the individual’s EEO
activity. 42 U.S.C. 2000e-3(a). In each of those statutes,
the relevant phrase both describes the type of discrimi-
nation made unlawful and establishes the requisite causal
connection between the employment action taken and
the impermissible consideration. See Nassar, 570 U.S.
at 350-352; Gross, 557 U.S. at 176; see also Safeco,
551 U.S. at 63 (the phrase “based in whole or in part on”
both identifies the relevant source of information (the
credit report) and requires but-for causation).

Petitioner argues (Br. 27) that the federal-sector
provision would “have precisely the same meaning” if it
stated that “[a]ll personnel actions ... shall be made
free from any age discrimination.” See Br. 44. But that
would not be because the phrase “based on” plays no
causal role. Rather, it would be because the most natu-
ral meaning of the words “age discrimination” is discrim-
ination because of age. And even if the phrase “age dis-
crimination” were silent as to causation, the common-
law “default rule[]” would require a plaintiff to show
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that age was a but-for cause of an adverse personnel ac-
tion. Nassar, 570 U.S. at 347. The statute here—like
the statutes at issue in Gross and Nassar—simply re-
moves any doubt by expressly adopting the default un-
derstanding with the words “based on age.”

4. Finally, petitioner’s hypotheticals (Br. 48-49) do
not advance her textual argument. Petitioner first pos-
its (Br. 48) a policy in which a federal agency considers
older age as a “‘minus factor’ when conducting a holistic
analysis of” job applicants. An agency’s use of that pol-
icy could violate Section 633a(a) if an otherwise quali-
fied applicant for employment established that the pol-
icy was dispositive to the agency’s decision not to hire
her. And it might violate other federal statutes, such as
the Civil Service Reform Act of 1978 (CSRA), 5 U.S.C.
1101 et seq., for failing to comply with merit principles.
See 5 U.S.C. 2301(b)(2) (establishing principle that “[a]ll
employees and applicants for employment should re-
ceive fair and equitable treatment in all aspects of per-
sonnel management without regard to * * * age”). But
because Section 633a(a) prohibits “discrimination based
on age” only in the context of “personnel actions,” a fed-
eral employee must show that the policy was a but-for
cause of an adverse personnel action.

Petitioner muddies (Br. 48) the hypothetical by hav-
ing the agency conduct a “holistic analysis,” because
that could make it difficult for a plaintiff to establish
that age was actually decisive. But the potential for dif-
ficult factual questions is no reason to discard the ap-
propriate but-for causation standard. If a state or local
government had such a policy, petitioner does not dis-
pute that under Gross a plaintiff would have to plead
and prove but-for causation. The result should be no
different here. And if such a policy existed in the real
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world, there typically would be applicants who could
plausibly plead (and then subsequently prove) that they
were otherwise qualified and were harmed by consider-
ation of age. Even under a holistic analysis, some older
applicants will lose out on jobs that they otherwise would
have obtained—and some will not. Only the former have
been subject to “discrimination based on age” in the
“personnel actions” that were “made.” 29 U.S.C. 633a(a).

Petitioner’s position, on the other hand, has a far
more intractable problem. Suppose the same agency
took account of older age in a less holistic, more numeric
way. Evenif an older applicant were manifestly unqual-
ified for the position (for instance, the person applied to
a legal position at the Department of Justice but was
not a lawyer), and even if the agency’s numeric metric
made clear that the minus factor for age did not make a
difference to the hiring decision, that still would be ac-
tionable “discrimination based on age” in petitioner’s
view. 29 U.S.C. 633a(a). Petitioner’s position is thus
that a federal employee who has suffered no adverse
employment action on account of her age can sue under,
and establish a violation of, the ADEA—with questions
of injury relevant, at most, to what remedies a court
should award. Br. 46 n.8. Moreover, petitioner does not
dispute that, under Gross, a similarly situated state, local,
or private employee could not demonstrate “discrimi-
nat[ion] * ** because of * ** age,” 29 U.S.C. 623(a)(1),
in the absence of but-for causation. So the net result
would be that only a federal employee could bring the
type of claim petitioner posits.

In petitioner’s second hypothetical (Br. 49), an agency
requires that as part of the application for a promotion,
employees over 40 (but not younger employees) take a



34

physical fitness test. The requirement that the em-
ployee take the test might itself be a term or condition
of employment that is subject to challenge as a “personnel
action” under Section 633a(a). Cf. 5 U.S.C. 2302(a)(2)(A)
(CSRA defines a “‘personnel action’” to include, inter
alia, certain “performance evaluation[s]” and “any * * *
significant change in * * * working conditions”). If that
were the case, then an employee who did not wish to
take the test could challenge it on the ground that her
age was a but-for cause of the requirement. And even
if the test did not rise to the level of a “personnel ac-
tion,” an employee could challenge it if she could demon-
strate that either her refusal to take the test or her test
results were a but-for cause of the denial of a promotion.
As with petitioner’s first hypothetical, the key point is
that the policy could be subject to challenge, but only by
certain plaintiffs: those for whom the impermissible con-
sideration of age actually mattered.

II. NEITHER THE HISTORY OF THE ADEA’S FEDERAL-
SECTOR PROVISION NOR THE EEOC’S INTERPRETA-
TION OF THE STATUTE SUPPORTS A DIMINISHED
CAUSATION STANDARD

A. Petitioner’s Historical Arguments Lack Merit

Petitioner contends (Br. 28-40, 54-55) that the ADEA’s
federal-sector provision prohibits any consideration of
age in the making of personnel decisions because “Sec-
tion 633a(a) was modeled on Title VII'’s federal-sector
provision, which in turn sought to implement both the
Constitution’s equal protection guarantee and [a] long
line of executive orders banning discrimination in fed-
eral employment decisions.” Br. 54. To be sure, peti-
tioner is correct that the federal-sector ADEA provi-
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sion was modeled on the federal-sector Title VII provi-
sion, 42 U.S.C. 2000e-16(a). See Gomez-Perez, 553 U.S.
at 487. But because Section 2000e-16(a) contains mate-
rially identical language to that at issue here, its plain
text, common-law principles, and this Court’s precedent
make equally clear that, standing alone, that provision
would require but-for causation. None of petitioner’s
historical sources suggests that the federal-sector pro-
visions of Title VII and the ADEA should be read to dis-
claim the default rule of but-for causation.

1. a. Petitioner reframes (Br. 30) her textual argu-
ment that “discrimination” means the same thing in
Section 633a(a) and the Equal Protection Clause, as a
historical argument that “Congress enacted Title VII’s
federal-sector provision in part to implement the Con-
stitution’s guarantee of equal protection for federal em-
ployees.” The argument is wrong for the same reasons.
See pp. 27-28, supra. First, this Court’s equal protec-
tion decisions have “no bearing” on the causation stand-
ard imposed by the ADEA, which is “governed by stat-
utory text.” Gross, 557 U.S. at 180 n.6. Second, the rel-
evant equal protection context also requires but-for
causation for liability. Third, petitioner’s argument
cannot be squared with Gross and Nassar. All but one
of petitioner’s cases (Br. 32) involve a challenge to the
action of a state or local government, not a federal
agency.” Yet state and local governments are subject to

" See Trinity Lutheran Church of Columbia, Inc. v. Comer,
137 S. Ct. 2012, 2017 (2017); Parents Involved, 551 U.S. at 711, 715;
Gratz v. Bollinger, 539 U.S. 244, 249 (2003); Lesage, 528 U.S. at 19;
Northeastern Fla. Chapter of the Associated Gen. Contractors of
Am., 508 U.S. at 658; Clements v. Fashing, 457 U.S. 957, 959-960
(1982); Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 269
(1978); Turner v. Fouche, 396 U.S. 346, 348 (1970).
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the private-sector provisions of the ADEA and Title
VII. See 29 U.S.C. 630(b); 42 U.S.C. 2000e(b). This
Court held in Gross that the private-sector provision of
the ADEA requires but-for causation. 557 U.S. at 176.
And it stated in Nassar that, absent the enactment of
Section 2000e-2(m), the private-sector provision of Title
VII would be best read to require but-for causation.
570 U.S. at 351. Gross and Nassar thus confirm that
Congress did not adopt petitioner’s understanding of
“the Constitution’s guarantee of equal protection,” Br.
30, when it prohibited state and local employers from
engaging in “diserimination * * * because of * * * age.”
29 U.S.C. 623(a)(1) (emphasis added). Petitioner offers
no historical reason to assume that Congress required
more of federal employers.

Indeed, petitioner’s sole case involving the federal
government suggests precisely the opposite. In Adarand
Constructors, Inc. v. Pena, 515 U.S. 200 (1995), this
Court overruled a previous decision that had applied in-
termediate rather than strict serutiny to certain “be-
nign” federal racial classifications, because “[e]qual pro-
tection analysis in the Fifth Amendment area is the
same as that under the Fourteenth Amendment.” Id. at
224, 226-227 (citation omitted); see id. at 231-232 (opin-
ion of O’Connor, J.) (“[T]he Constitution imposes upon
federal, state, and local governmental actors the same
obligation to respect the personal right to equal protec-
tion of the laws.”) (emphasis added). Thus, even if peti-
tioner were correct that Congress extended Title VII
and the ADEA to federal employers in order to protect
federal employees’ equal protection rights, there would
be no reason for Congress to have imposed different
causation standards for federal as opposed to state and
local employees.
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b. Petitioner nonetheless suggests (Br. 53-55) that
because Congress separately codified the federal-sector
provision, rather than including federal workers in the
ADEA’s private-sector provision, it must have intended
to impose a lesser causation standard. But while Con-
gress’s decision to enact a separate federal provision
has consequences for federal-sector ADEA claims, noth-
ing suggests that Congress gave federal employees
greater rights or intended differences specific to causa-
tion. See, e.g., 120 Cong. Rec. 8768 (1974) (Senator
Lloyd Bentsen, the principal proponent of extending
the ADEA to federal employees, stated that “Govern-
ment employees will be subject to the same protections
against arbitrary employment based on age as are em-
ployees in the private sector.”).

In fact, where the ADEA treats federal employees
differently from private and state- and local-government
employees, those differences generally restrict the
rights and remedies available in the federal sector. For
example, as the Court held in Lehman v. Nakshian,
453 U.S. 156 (1981), an employee covered by the private-
sector ADEA provision has a right to a jury trial, while
a federal employee does not. Id. at 165. And the courts
of appeals have held that employees covered by the pri-
vate-sector provision can recover reasonable attorney’s
fees directly under the ADEA, see 29 U.S.C. 626(b),
while federal employees must rely on the Equal Access
to Justice Act, 28 U.S.C. 2412(b). See Boehms v. Crow-
ell, 139 F.3d 452, 462-463 (5th Cir. 1998), cert. denied,
525 U.S. 1102 (1999); Nowd v. Rubin, 76 ¥.3d 25, 27-28
(1st Cir. 1996). That Congress addressed federal em-
ployees in a different provision of the ADEA thus pro-
vides no basis for assuming that it intended for federal
agencies to be liable for conduct that would not support
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liability if engaged in by private employers or state or
local governments.

2. Nor do prior executive orders support petitioner’s
argument for a lessened causation standard in the fed-
eral sector. See Br. 30, 33-36 & nn.5-6. As an initial
matter, even if the executive orders petitioner cites im-
posed a motivating-factor or any-consideration stand-
ard, they would not supersede the statutory text Con-
gress enacted, or overcome the common-law default rule
of but-for causation.

a. In fact, the executive orders do not appear to im-
pose a lessened causation standard. Each of those or-
ders (Pet. Br. 34 & n.5) prohibits discrimination “be-
cause of” a protected trait—language that indicates
but-for causation.® See Nassar, 570 U.S. at 350-352;

8 See Exec. Order No. 8587, § 2, 3 C.F.R. 824 (1938-1943 comp.)
(“[n]o discrimination * * * because of race”); Exec. Order No. 8302,
3 C.F.R. 957 (1938-1943 comp.) (“no discrimination * * * because of
race, creed, color, or national origin”); Exec. Order No. 9346,
3 C.F.R. 1280 (1938-1943 comp.) (prohibiting “discrimination * * *
because of race, creed, color, or national origin”); Exec. Order. No.
9980, § 1, 3 C.F.R. 721 (1943-1948 comp.) (“no discrimination be-
cause of race, color, religion, or national origin”); Exec. Order No.
10,590, 3 C.F.R. 237 (1954-1958 comp.) (prohibiting “discrimination
** * bpecause of race, color, religion, or national origin”); Exec. Or-
der No. 10,925 § 203, 3 C.F.R. 449 (1959-1963 comp.) (“prohibition
of discrimination * * * because of race, color, religion, or national
origin”); Exec. Order No. 11,141, 3 C.F.R. 180 (1964-1965 comp.)
(federal contractors “shall not * * * diseriminate against persons
because of their age”); Exec. Order No. 11,246, § 101, 3 C.F.R. 339
(1964-1965 comp.) (“prohibit[ing] discrimination in employment be-
cause of race, creed, color, or national origin”); Exec. Order No.
11,375, § 1, 3 C.F.R. 685 (1966-1970 comp.) (“prohibit[ing] discrimi-
nation in employment because of race, color, religion, sex or national
origin”); Exec. Order No. 11,478, § 1,3 C.F.R. 804 (1966-1970 comp.)
(“prohibit[ing] discrimination in employment because of race, color,
religion, sex, or national origin”).
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Gross, 557 U.S. at 176-177; accord Civil Rights Act of
1964 § 701(b), 78 Stat. 254 (“[1]t shall be the policy of
the United States to insure equal employment opportu-
nities for Federal employees without discrimination be-
cause of race, color, religion, sex or national origin.”)
(emphasis added). Moreover, several of the executive
orders and presidential memoranda expressly state
that the relevant anti-diserimination policy sought to
address the problem of “available and needed workers
hav[ing] been barred from employment * * * solely be-
cause of ” considerations like race or age. Exec. Order
No. 8802, 3 C.F.R. 957 (1938-1943 comp.) (emphasis
added); accord Exec. Order No. 9346, 3 C.F.R. 1280
(1938-1943 comp.) (similar); Age Discrimination in Fed-
eral Employment, 8 Weekly Comp. of Pres. Doc. 1376
(Sept. 18, 1972) (“reaffirm[ing] our commitment to the
long-standing policy of the Federal Government that
age, by itself, shall be no bar to a Federal job which an
individual is otherwise qualified to perform”) (emphasis
added). Plainly, those statements do not support peti-
tioner’s lessened causation standard.

Petitioner also does not cite any interpretation of the
executive orders applying a standard less than but-for
causation. That is unsurprising: as this Court has em-
phasized, before Congress enacted Title VII's federal-
sector provision, “the effective availability of either ad-
ministrative or judicial relief [for federal employees]
was far from sure.” Brown v. GSA, 425 U.S. 820, 825
(1976); see 1d. at 828; accord Morton v. Mancart, 417 U.S.
535, 549 (1974). There is thus no basis for assuming that
the executive orders imposed something less than but-
for causation.

b. Petitioner also errs in relying (Br. 35) on excerpts
of certain executive orders that she claims show that
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“discrimination could play no role whatsoever in federal
employment decisions.” The portions of the orders that
petitioner cites reflect general principles of the merit
system of federal employment under the civil service
laws—not anti-discrimination law. See Exec. Order No.
9980, § 1,3 C.F.R. 720 (1943-1948 comp.) (“All personnel
actions taken by Federal appointing officers shall be
based solely on merit and fitness.”); Exec. Order No.
11,141, 3 C.F.R. 180 (1964-1965 comp.) (policy of “hiring
and promoting employees on the basis of merit alone”).
Congress did not codify those broad, general state-
ments of policy in Title VII or the ADEA, which are lim-
ited to diserimination based on particular characteris-
tics. Instead, those principles are reflected in the CSRA,
which both “establishes the principles of the merit sys-
tem of employment” and prohibits federal agencies from
engaging in a broader swath of “‘prohibited personnel
practices,” including unlawful discrimination, coercion
of political activity, nepotism, and reprisal against so-
called whistleblowers.” Umnited States v. Fausto, 484 U.S.
439, 446 (1988) (quoting 5 U.S.C. 2302 (1982)); see 5 U.S.C.
2301(b).

c. More fundamentally, petitioner’s reliance on gen-
eral statements in executive orders and presidential
memoranda highlights the problem with her argument.
This Court need not determine the causation standard
under executive orders or statements because they rep-
resent Executive Branch policy, not a federal anti-
discrimination statute enacted by Congress. Indeed,
executive orders often go beyond what is required by
Title VII or the ADEA. For example, in 2000, President
Clinton signed Executive Order No. 13,145, § 1, 3 C.F.R.
235 (2000 comp.), which “prohibit[s] discrimination
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against employees based on protected genetic infor-
mation, or information about a request for or the receipt
of genetic services.” Ibid. Although the order directed
the head of each Executive department and agency to
“extend the policy” of non-discrimination based on ge-
netic information “to all its employees covered by” Title
VII’s federal-sector provision, ¢bid., there is no question
that Title VII itself does not cover discrimination based
on genetic information. See also, e.g., Exec. Order No.
13,152, 3 C.F.R. 264 (2000 comp.) (“prohibit[ing] dis-
crimination based on an individual’s status as a par-
ent”). Thus, even if petitioner could show that the pre-
Title VII executive orders imposed a lessened causation
standard, that would not mean Congress adopted that
standard in Title VII or the ADEA.

3. Petitioner’s final historical argument (Br. 36) is
that when Congress enacted the federal-sector ADEA
provision in 1974, it “legislated against the backdrop” of
Civil Service Commission (CSC) regulations that im-
posed a motivating-factor standard following enactment
of Title VII’s federal-sector provision in 1972. Once
again, that contention fails at the outset because the
plain language of the ADEA’s federal-sector provision
imposes a but-for standard (and at a minimum does not
depart from the default common-law causation rule).
But petitioner’s assertion is incorrect for two additional
reasons: the CSC regulations were not limited to im-
plementing Title VII, and nothing suggests Congress
sought to codify those still-recent regulations in the
ADEA.

a. When Congress amended Title VII in 1972 to add
the federal-sector provision, it authorized the CSC to
issue regulations implementing the amendment, and the
CSC did so. See EEO Act § 11, 86 Stat. 111. But the
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CSC’s regulations did not implement Section 2000e-16
alone. Rather, the CSC also sought “to strengthen the
[existing] system of complaint processing” under exec-
utive orders and the agency’s pre-existing statutory au-
thority. 37 Fed. Reg. 22,717 (Oct. 21, 1972) (listing au-
thority). Under that prior authority, the CSC had prom-
ulgated a two-tier process for addressing discrimination
complaints. One set of administrative procedures gov-
erned “[m]ore serious personnel actions, known as ‘ad-
verse actions,”” Gomez-Perez, 553 U.S. at 501 (Roberts,
C.d., dissenting), including removal, suspension, fur-
lough without pay, and a reduction in rank or pay, see
5 C.F.R. 771.202 (1972); see also 5 C.F.R. 713.219(b) and
() (1972). Another set of procedures governed “less se-
rious personnel actions and ‘any [other] matter of con-
cern or dissatisfaction.”” Gomez-Perez, 553 U.S. at 501
(Roberts, C.J., dissenting) (quoting 5 C.F.R. 771.302(a)
(1972)) (brackets in original).

Petitioner relies (Br. 37) on a remedial regulation
adopted in 1973 that created “different remedies” de-
pending on whether the CSC found that diserimination
was a but-for cause of the action about which an appli-
cant or employee complained. See 5 C.F.R. 713.271(a)
(1973) (applicants); 5 C.F.R. 713.271(b) (1973) (employ-
ees). But the better reading of the regulation is that,
like the prior two-tier system, it was not limited to
the types of “personnel actions” covered by Title VII.
42 U.S.C. 2000e-16(a). Instead, the regulation applied
more broadly to allegations that a federal employee “was
denied an employment benefit, or an administrative de-
cision adverse to him was made.” 5 C.F.R. 713.271(b)
(1973). And it expressly provided for “[e]xpunction
from the agency’s records of any reference to or any
record of an unwarranted disciplinary action that is not
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a personnel action.” 5 C.F.R. 713.271(b)(4) (1973) (em-
phasis added). Under the CSC regulations, then, an
employee could file a discrimination complaint challeng-
ing an agency decision that did not rise to the level of a
personnel action and obtain administrative relief. See
5 C.F.R. 713.271(b) (1973). That complaint would be
subject to dismissal in federal court, however, because
the government’s potential liability under Title VII (and
its waiver of sovereign immunity, see Nakshian, 453 U.S.
at 161-162) is limited to “personnel actions,” 42 U.S.C.
2000e-16(a). Petitioner thus has not demonstrated that
the CSC interpreted Title VII (as opposed to other
sources of authority) to permit a remedy for cases in
which but-for causation was not proven.

b. Nor has petitioner shown that Congress sought to
codify any such understanding in the federal-sector pro-
vision of the ADEA, which—Ilike the federal-sector pro-
vision of Title VII—applies only to “personnel actions.”
29 U.S.C. 633a(a). Petitioner observes that “‘Congress’
repetition of a well-established term carries the impli-
cation that Congress intended that term to be construed
in accordance with pre-existing regulatory interpreta-
tions.”” Br. 38 (quoting Bragdon v. Abbott, 524 U.S. 624,
631 (1998)). In the cases on which petitioner relies, this
Court found congressional “ratification” of regulations
or judicial decisions that were more than a decade old.
See Bragdon, 524 U.S. at 631-632 (statute expressly in-
corporated regulatory interpretation, which had existed
for 13 years); FDIC v. Philadelphia Gear Corp., 476 U.S.
426, 437-438 (1986) (25-year gap between regulation and
statutory amendment); Lorillard v. Pons, 434 U.S. 575,
580-581 & n.7 (1978) (construing statute based on 20 years
of judicial decisions regarding similar provision). By
contrast here, the CSC regulations were far from “well-
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established” when Congress enacted the ADEA: they
were just two years old, and petitioner points to no au-
thority focusing on or interpreting their causal stand-
ard. Indeed, 15 years after the federal-sector ADEA
provision was enacted, this Court observed in Price Wa-
terhouse that the courts of appeals remained “in disar-
ray” about the proper causation standard under Title
VII’s private-sector discrimination provision. 490 U.S.
at 238 n.2 (plurality opinion). Petitioner’s congressional
“ratification” argument thus finds no real support in
that interpretive canon.

B. Petitioner Misconstrues The EEOC’s Regulations And
Adjudications, Which Are Not In Any Event Entitled To
Deference

Petitioner observes (Br. 39) that after passage of the
ADEA’s federal-sector provision, the CSC “simply ap-
plied” its preexisting regulations to the ADEA, and that
the EEOC later “adopted” those same regulations with-
out analysis or substantive amendment. See 43 Fed.
Reg. 60,900 (Dec. 29, 1978). Today, the EEOC’s regu-
lations, entitled “Remedies and Relief,” provide that if
“discrimination existed at the time” an applicant was
considered for employment or a personnel action involv-
ing an employee was taken, but the evidence indicates
that “the applicant would not have been hired” or the
“personnel action would have been taken even absent
discrimination,” the agency “shall nevertheless elimi-
nate any discriminatory practice and ensure it does not
recur.” 29 C.F.R. 1614.501(b)(2) (applicants); 29 C.F.R.
1614.501(c)(2) (employees). Petitioner construes those
regulations to mean that “Section 633a(a) is violated if
a victim of age discrimination can show that such dis-
crimination was a factor in a federal-sector employment
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decision—even if it was not the but-for cause of the de-
cision.” Br. 41 (emphasis added). And even though pe-
titioner does not ask this Court to impose the regula-
tions’ remedial limitations or burden-shifting scheme,
she contends (Br. 40) that if this Court concludes that
the statutory language is ambiguous, it should defer to
the agency’s interpretation in the regulations and in ad-
judications under Chevron U.S.A. Inc. v. Natural Re-
sources Defense Council, Inc., 467 U.S. 837 (1984). That
is incorrect.

1. The EEOC’s regulations do not warrant defer-
ence for several reasons.

a. First, the text of Section 633a(a), background
common-law principles, and this Court’s precedent all
make clear that Section 633a(a) requires but-for causa-
tion. Thus, even if the regulations concerned the causa-
tion standard for liability—and they do not, see pp. 45-47,
infra—the Court would have no reason to consult them
or to determine the level of deference, if any, that ap-
plies. Instead, the Court should resolve this case in the
government’s favor at Chevron’s first step. See General
Dynamics Land Sys., Inc. v. Cline, 540 U.S. 581, 599-
600 (2004) (declining to decide whether EEOC regula-
tion for which the agency had given “no reasons” mer-
ited deference under Chevron or Skidmore v. Swift &
Co., 323 U.S. 134 (1944), because “regular interpretive
method le[ft] no serious question” that the EEOC’s in-
terpretation was incorrect).

b. Second, even if Section 633a(a) were ambiguous
as to the causation standard for liability, the EEOC reg-
ulations on which petitioner relies do not address that
issue. This Court emphasized as much in Price Water-
house, stating that the EEOC regulation, which was
then codified at 29 C.F.R. 1613.271(¢)(2) (1988), “deals
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with the proper determination of relief rather than with
the initial finding of liability.” 490 U.S. at 254 (plurality
opinion). The plurality continued that “[b]ecause [it]
ha[d] held that, by proving that it would have made the
same decision in the absence of discrimination, the em-
ployer may avoid a finding of liability altogether and not
simply avoid certain equitable relief,” the regulation did
not support a heightened evidentiary standard for
avoiding liability. Ibid.

The EEOC reiterated the point when, in 1992, it
moved the regulation to 29 C.F.R. 1614.501, where it re-
mains today. In its Final Rule, the Commission re-
sponded to comments that, based on Price Waterhouse,
it should change the burden of proof under the regula-
tions from clear and convincing evidence to a prepon-
derance of the evidence. 57 Fed. Reg. 12,634, 12,641
(Apr. 10, 1992). The Commission agreed with some
“agency commenters and most non-agency comment-
ers” who “believe[d] that no change was necessary be-
cause [Price Waterhouse] concerned proof at the liabil-
ity stage while the regulation concerns proof at the re-
lief stage and because the [ Price Waterhouse] decision
itself cited and distinguished [the EEOC’s] regulation
on th[at] basis.” Ibid. The EEOC went on to explain
that the regulation might apply in individual-relief
cases involving after-acquired evidence, i.e., where an
employer is held liable because, while it had a “legiti-
mate reason for taking the action in question or not se-
lecting the complainant,” it “only discovered that rea-
son after the actual decision was made”—and, presum-
ably, after liability was determined. Ibid. In that in-
stance, the employer could not retroactively “escape li-
ability,” but it might “succeed * * * in limiting the
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amount of relief.” Ibid. Notably, because the Commis-
sion considered the regulation to address relief, not lia-
bility, it did not attempt to square it with Section
633a(a)’s prohibition on “diserimination based on age.”
29 U.S.C. 633a(a); see 57 Fed. Reg. at 12,641.

c. Third, and related, petitioner’s deference argu-
ment depends on the premise that the regulations pro-
vide a remedy to individual complainants—and thus
must be predicated on a finding of ADEA liability—
even where discrimination “was not the but-for cause of
the decision” rendered against the employee. Br. 41,
see Br. 38. But while the CSC and early EEOC regula-
tions provided for a complainant to receive priority con-
sideration where the record showed that she would not
have been hired or promoted absent discrimination, see
5 C.F.R. 713.271(a)(2) (1973); 29 C.F.R 1613.271(a)
(1979), the EEOC eliminated that remedy in 1987. See
52 Fed. Reg. 41,920, 41,929 (Oct. 30, 1987).

In its place, the regulations now provide that where
“discrimination existed at the time the applicant was con-
sidered” or the personnel action was taken, but “clear
and convincing evidence” demonstrates that “the appli-
cant would not have been hired” or “the personnel action
would have been taken” “even absent discrimination,”
the agency must “eliminate the discriminatory practice
and ensure it does not recur.” 29 C.F.R. 1614.501(b)(2)
and (¢)(2). In proposing that change, the EEOC recog-
nized that it would no longer “provid[e] a direct remedy
to the complainant.” 51 Fed. Reg. 29,482, 29,483 (Aug.
18, 1986). Particularly in light of the CSC’s historical
practice of issuing regulations that go beyond the terms
of Title VII, the EEOC’s instruction that agencies should
eliminate problematic practices does not demonstrate
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that individual litigants can make out a claim under the
ADEA without showing but-for causation.

d. Finally, even if the regulations could be construed
to address liability, they do not support petitioner’s pro-
posed standard. The regulations appear to impose a
burden-shifting framework that this Court has rejected
in the context of private-sector ADEA claims. Compare
29 C.F.R. 1614.501(b)(1) and (e)(1) (suggesting the
agency must disprove causation), with Gross, 557 U.S.
at 174, 178-179 (refusing to extend either Price Water-
house’s burden-shifting framework, or that imposed in
the private-sector Title VII context by the addition of
42 U.S.C. 2000e-(2)(m) and 2000e-5(g)(2)(B), to private-
sector ADEA claims). And they appear to require that
the government disprove but-for causation by clear and
convincing evidence—even though this Court declined
to impose that standard on plaintiffs seeking to prove
private-sector ADEA claims, Gross, 557 U.S. at 177 n.3,
178 n.5, and even though it is more demanding than the
standard imposed on the government in equal protec-
tion cases, see, e.g., Mt. Healthy, 429 U.S. at 287.

Petitioner makes no effort to defend that approach.
In fact, although she urges this Court to defer to the
EEOC’s regulations, the test she proposes does not
mirror them. Instead, petitioner would hold the gov-
ernment liable whenever age is considered with respect
to a personnel action—without any opportunity for a
court to consider whether age played a but-for role in
the decision (and thus without any need to decide
whether the burden is a preponderance of the evidence
or clear and convincing evidence). Because petitioner’s
proposed framework would make it even easier for
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plaintiffs to obtain relief than would the EEOC regula-
tions, deference would not advance her argument, even
if it were warranted.

2. The EEOC adjudications upon which petitioner
relies (Br. 41-42 & n.7) also are not entitled to defer-
ence. Notably, while those adjudications address the
causation required for liability, they do not rely on the
regulations petitioner cites—confirming that the regu-
lations do not govern liability. And the adjudications’
adoption of a motivating-factor standard is contrary to
the text of the statute, common-law default rules, and
this Court’s precedent.

Petitioner focuses (Br. 41-42) on the EEOC’s deci-
sion in Brenton W. v. Chao, Appeal No. 0120130554,
2017 WL 2953878 (June 29, 2017). There, the Commis-
sion relied on the same statutory language petitioner
cites, concluding that Section 633a(a)’s “ ‘broad’” state-
ment that personnel actions affecting employees over
40 “‘shall be made free from any discrimination based
on age’” means that this Court’s decision in Gross “does
not apply to federal sector ADEA claims.” Id. at *9
(quoting Gomez-Perez, 5563 U.S. at 487, and 29 U.S.C.
633a(a)). But Brenton W. did not address the similarity
between the private-sector provision’s prohibition on
“discriminat[ion] * * * because of * * * age,” 29 U.S.C.
623(a), and the federal-sector provision’s prohibition
on “discrimination based on age,” 29 U.S.C. 633a(a).
2017 WL 2953878, at *9. Nor did it address that the
words “free from any” cannot change the scope of the
prohibited conduct, i.e., “discrimination based on age.”
Ibid. (citation omitted).

The Commission’s decision in Brenton W. relied on
its prior decision in Nita H. v. Jewell, Pet. No.
0320110050, 2014 WL 3788011 (July 16, 2014). Nita H.
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distinguished Gross and Nassar on the ground that the
federal-sector provisions of Title VII and the ADEA
“do[] not employ the ‘because of’ language” that Con-
gress used in the private-sector provisions, id. at *10 n.6
—a distinction between “because of” and “based on”
that this Court has long rejected. See p. 16, supra.” Be-
cause the EEOC’s adjudications misconstrue the plain
language of the statute and do not convinecingly distin-
guish this Court’s cases, they do not warrant deference.

III. PETITIONER’S INTERPRETATION OF THE FEDERAL-
SECTOR ADEA PROVISION WOULD CREATE SERIOUS
ANOMALIES IN FEDERAL ANTI-DISCRIMINATION
LAW

As discussed, petitioner’s interpretation of Section
633a(a) contravenes the statute’s plain language, the
default rule of but-for causation, and this Court’s cases.
And it finds no support in the history of the ADEA, or
in the EEOC’s regulations and adjudications. Although
all of that is surely enough to resolve the case in the
government’s favor, petitioner’s interpretation should
be rejected for the additional reason that it would intro-
duce serious anomalies into federal anti-discrimination
law.

A. Perhaps because Section 633a(a) provides no tex-
tual basis for imposing a motivating-factor standard,

9 The other EEOC decisions on which petitioner relies (Br. 42
n.7) are no more convincing. See Chanelle B. v. Brennan, Appeal
No. 0120152401, 2017 WL 6422255, at *2 n.4 (Dec. 8, 2017) (stating
in dicta that “motivating factor” rather than “but for” standard ap-
plies to federal-sector ADEA claims); Arroyo v. Shinseki, Request
No. 0520120563, 2013 WL 393575, at *2 (Jan. 25, 2013) (relying on
district court decision that had distinguished Gross on the basis of
Section 633a(a)’s “free from any” language); Henry v. McHugh, Ap-
peal No. 0120103221, 2010 WL 5551957, at *4 (Dec. 23, 2010) (same).
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petitioner does not expressly propose one. Instead, pe-
titioner contends (e.g., Br. 2-3, 18, 20, 22, 25-26, 27, 32-
33, 45, 48-49, 52) that the federal-sector ADEA provi-
sion is violated whenever an agency considers age as a
factor—even if age is not a motivating or substantial
factor in the agency’s ultimate decision. Thus, petitioner
appears to suggest that the federal-sector ADEA pro-
vision imposes a causation standard even lower than the
“motivating factor” standard Congress expressly adopted
for private-sector Title VII claims following this Court’s
decision in Price Waterhouse, 42 U.S.C. 2000e-2(m).
And petitioner would impose that diminished causation
standard in the absence of any statutory language sug-
gesting such a deviation from the default rule of but-for
causation.

Petitioner’s position on remedies is similarly out of
step with other federal anti-discrimination laws. Peti-
tioner states in a footnote (Br. 46 n.8) that her argument
is limited to “the legal standard for proving a violation
of the ADEA,” and does not necessarily foreclose “the
possibility” that a “but-for causation rule may be rele-
vant at the remedial stage.” Yet if petitioner is correct
that—despite Section 633a(a)’s textual similarities to
the private-sector ADEA and Title VII retaliation pro-
visions in Gross and Nassar—Section 633a(a) overcomes
the default rule of but-for causation with respect to lia-
bility, she provides no textual basis for resurrecting it
with respect to particular remedies."”

10 Tn Ford, the D.C. Circuit held that while a plaintiff may obtain
“declaratory and possibly injunctive relief” under Section 633a(a)
by “proving that age was a factor in the [agency’s] decision,” “a but-
for standard of causation” applies to the remedies of “instatement
and backpay.” 629 F.3d at 207. Ford did not ground that distinetion
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Petitioner’s position thus appears to be that federal-
sector ADEA claimants may obtain relief, potentially
including reinstatement or back pay, based solely on a
showing that a federal agency considered age at all.
That result goes well beyond the constitutional cases on
which petitioner relies, this Court’s decision in Price
Waterhouse, Congress’s abrogation of that decision in
the 1991 Act, and the EEOC’s remedial regulations.
Although the details of those schemes vary, under each,
there is some limitation on the plaintiff’s ability to re-
cover in the absence of but-for causation. Yet petitioner
offers no similar limitation. This Court should not
lightly infer that Congress intended such anomalous re-
sults, particularly given that to the extent the private-
and federal-sector provisions differ, the latter generally
impose greater restrictions on federal employees’ rights.
See pp. 37-38, supra.

B. Although petitioner’s position would create sig-
nificant asymmetries, she incorrectly contends (Br. 57)
that the government’s position is “untenable,” because
it interprets the federal-sector ADEA and Title VII
provisions to “offer less protection to employees than
Title VII's original private-sector provision, as inter-
preted in Price Waterhouse.” First, under Price Wa-
terhouse, a plaintiff’s showing that a protected trait was

a “‘motivating’” factor for a personnel practice triggered

in the language of Section 633a. Instead, Ford based its remedy-
specific causation standard on the need to avoid placing a plaintiff
“in a better position” than he would have been in absent the agency’s
non-determinative consideration of age. Ibid. (quoting Mt. Healthy,
429 U.S. at 285). But that principle suggests that there should be
no liability under the ADEA in the absence of but-for causation—
not that the relief for a violation should be limited.



53

a “burden-shifting” framework that required the em-
ployer to disprove “but-for caus[ation].” Nassar, 570 U.S.
at 348. Petitioner here seeks a lower causation stand-
ard that eliminates any consideration of but-for causa-
tion for liability purposes. It is thus petitioner who
wants more protection for federal employees than state,
local, or private employees enjoyed under Title VII’s
original private-sector provision. Second, the Court
recognized in Nassar that, absent the enactment of Sec-
tion 2000e-2(m), the motivating-factor standard would
not be “an organic part” of the materially identical text
of Title VII's private-sector provision. Id. at 351. Third,
the Court likewise recognized in Gross and Nassar that
differences between Title VII’s and the ADEA’s various
provisions must be driven by the statutory language.
Here the plain language of the ADEA’s federal-sector
provision requires but-for causation.

Petitioner further asserts (Br. 58) that on the gov-
ernment’s view, Title VII's federal-sector provision “ex-
tinguished the right of federal employees” under equal
protection law “to obtain injunctions” in the absence
of but-for causation. But as demonstrated above, see
pp. 27-28, supra, in equal protection cases where a
plaintiff challenges discrete employment actions, this
Court requires but-for causation. See Lesage, 528 U.S.
at 21. And when Congress first extended Title VII to
state and local governments, it imposed that same but-
for standard. See Nassar, 570 U.S. at 351 (1991 Act
showed that “the motivating-factor standard was not an
organic part of Title VII”). Although Congress subse-
quently amended Title VII’s private-sector provision to
permit claimants to obtain certain injunctive relief based
on a showing that a prohibited characteristic was a “mo-
tivating factor” in an employment decision, 42 U.S.C.
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2000e-2(m), 2000e-5(g)(2)(B), “[the Court] cannot ig-
nore Congress’ decision * ** not [to] make similar
changes to the ADEA.” Gross, 557 U.S. at 174. Thus,
in the absence of express statutory language, this Court
should not read into Section 633a(a) authority for courts
to grant injunctive or any other type of relief where the
plaintiff has not demonstrated that consideration of age
was a but-for cause of an adverse personnel action.

CONCLUSION

The judgment of the court of appeals should be
affirmed.
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APPENDIX

1. 29 U.S.C. 623 provides in pertinent part:
Prohibition of age discrimination
(a) Employer practices

It shall be unlawful for an employer—

(1) to fail or refuse to hire or to discharge any
individual or otherwise discriminate against any indi-
vidual with respect to his compensation, terms, con-
ditions, or privileges of employment, because of such
individual’s age;

(2) to limit, segregate, or classify his employees
in any way which would deprive or tend to deprive
any individual of employment opportunities or other-
wise adversely affect his status as an employee, be-
cause of such individual’s age; or

(3) to reduce the wage rate of any employee in
order to comply with this chapter.

L I I

(d) Opposition to unlawful practices; participation in
investigations, proceedings, or litigation

It shall be unlawful for an employer to discriminate
against any of his employees or applicants for employ-
ment, for an employment agency to discriminate against
any individual, or for a labor organization to discrimi-
nate against any member thereof or applicant for mem-
bership, because such individual, member or applicant
for membership has opposed any practice made unlaw-
ful by this section, or because such individual, member

(1a)
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or applicant for membership has made a charge, testi-
fied, assisted, or participated in any manner in an inves-
tigation, proceeding, or litigation under this chapter.

I S S

2. 29 U.S.C. 630(b) provides:
Definitions
For the purposes of this chapter—

(b) The term “employer” means a person engaged
in an industry affecting commerce who has twenty or
more employees for each working day in each of twenty
or more calendar weeks in the current or preceding cal-
endar year: Provided, That prior to June 30, 1968, em-
ployers having fewer than fifty employees shall not be
considered employers. The term also means (1) any agent
of such a person, and (2) a State or political subdivision
of a State and any agency or instrumentality of a State
or a political subdivision of a State, and any interstate
agency, but such term does not include the United States,
or a corporation wholly owned by the Government of the
United States.

3. 29 U.S.C. 633a provides in pertinent part:

Nondiscrimination on account of age in Federal Govern-
ment employment

(a) Federal agencies affected

All personnel actions affecting employees or appli-
cants for employment who are at least 40 years of age
(except personnel actions with regard to aliens employed
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outside the limits of the United States) in military de-
partments as defined in section 102 of title 5, in execu-
tive agencies as defined in section 105 of title 5 (includ-
ing employees and applicants for employment who are
paid from nonappropriated funds), in the United States
Postal Service and the Postal Regulatory Commission,
in those units in the government of the District of Co-
lumbia having positions in the competitive service, and
in those units of the judicial branch of the Federal Gov-
ernment having positions in the competitive service, in
the Smithsonian Institution, and in the Government Print-
ing Office, the Government Accountability Office, and
the Library of Congress shall be made free from any
discrimination based on age.

(b) Enforcement by Equal Employment Opportunity
Commission and by Librarian of Congress in the
Library of Congress; remedies; rules, regulations,
orders, and instructions of Commission: compliance
by Federal agencies; powers and duties of Commis-
sion; notification of final action on complaint of
discrimination; exemptions: bona fide occupational
qualification

Except as otherwise provided in this subsection, the
Equal Employment Opportunity Commission is author-
ized to enforce the provisions of subsection (a) of this
section through appropriate remedies, including rein-
statement or hiring of employees with or without back-
pay, as will effectuate the policies of this section. The
Equal Employment Opportunity Commission shall issue
such rules, regulations, orders, and instructions as it
deems necessary and appropriate to carry out its re-
sponsibilities under this section. The Equal Employ-
ment Opportunity Commission shall—
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(1) be responsible for the review and evaluation
of the operation of all agency programs designed to
carry out the policy of this section, periodically ob-
taining and publishing (on at least a semiannual ba-
sis) progress reports from each department, agency,
or unit referred to in subsection (a) of this section;

(2) consult with and solicit the recommendations
of interested individuals, groups, and organizations
relating to nondiscrimination in employment on ac-
count of age; and

(3) provide for the acceptance and processing of
complaints of discrimination in Federal employment
on account of age.

The head of each such department, agency, or unit shall
comply with such rules, regulations, orders, and instruc-
tions of the Equal Employment Opportunity Commis-
sion which shall include a provision that an employee or
applicant for employment shall be notified of any final
action taken on any complaint of diserimination filed by
him thereunder. Reasonable exemptions to the provi-
sions of this section may be established by the Commis-
sion but only when the Commission has established a
maximum age requirement on the basis of a determina-
tion that age is a bona fide occupational qualification
necessary to the performance of the duties of the posi-
tion. With respect to employment in the Library of Con-
gress, authorities granted in this subsection to the Equal
Employment Opportunity Commission shall be exer-
cised by the Librarian of Congress.
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(c) Civil actions; jurisdiction; relief

Any person aggrieved may bring a civil action in any
Federal district court of competent jurisdiction for such
legal or equitable relief as will effectuate the purposes
of this chapter.

(d) Notice to Commission; time of notice; Commission
notification of prospective defendants; Commission
elimination of unlawful practices

When the individual has not filed a complaint con-
cerning age discrimination with the Commission, no civil
action may be commenced by any individual under this
section until the individual has given the Commission
not less than thirty days’ notice of an intent to file such
action. Such notice shall be filed within one hundred and
eighty days after the alleged unlawful practice occurred.
Upon receiving a notice of intent to sue, the Commission
shall promptly notify all persons named therein as pro-
spective defendants in the action and take any appropriate
action to assure the elimination of any unlawful practice.

(e) Duty of Government agency or official

Nothing contained in this section shall relieve any
Government agency or official of the responsibility to as-
sure nondiscrimination on account of age in employment
as required under any provision of Federal law.

(f) Applicability of statutory provisions to personnel
action of Federal departments, etc.

Any personnel action of any department, agency, or
other entity referred to in subsection (a) of this section
shall not be subject to, or affected by, any provision of
this chapter, other than the provisions of sections
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626(d)(3) and 631(b) of this title and the provisions of
this section.

L S S

4. 42 U.S.C. 2000e(b) provides:
Definitions
For the purposes of this subchapter—

(b) The term “employer” means a person engaged
in an industry affecting commerce who has fifteen or
more employees for each working day in each of twenty
or more calendar weeks in the current or preceding cal-
endar year, and any agent of such a person, but such
term does not include (1) the United States, a corpora-
tion wholly owned by the Government of the United
States, an Indian tribe, or any department or agency of
the District of Columbia subject by statute to proce-
dures of the competitive service (as defined in section
2102 of title 5), or (2) a bona fide private membership
club (other than a labor organization) which is exempt
from taxation under section 501(c) of title 26, except that
during the first year after March 24, 1972, persons hav-
ing fewer than twenty-five employees (and their agents)
shall not be considered employers.

5. 42 U.S.C. 2000e-2 provides in pertinent part:
Unlawful employment practices
(a) Employer practices

It shall be an unlawful employment practice for an
employer—
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(1) to fail or refuse to hire or to discharge any
individual, or otherwise to discriminate against any
individual with respect to his compensation, terms,
conditions, or privileges of employment, because of
such individual’s race, color, religion, sex, or national
origin; or

(2) to limit, segregate, or classify his employees
or applicants for employment in any way which would
deprive or tend to deprive any individual of employ-
ment opportunities or otherwise adversely affect his
status as an employee, because of such individual’s
race, color, religion, sex, or national origin.

kokok ok %k
(m) Impermissible consideration of race, color, religion,
sex, or national origin in employment practices

Except as otherwise provided in this subchapter, an
unlawful employment practice is established when the
complaining party demonstrates that race, color, reli-
gion, sex, or national origin was a motivating factor for
any employment practice, even though other factors
also motivated the practice.

Bk ok % sk

6. 42 U.S.C. 2000e-3(a) provides:
Other unlawful employment practices

(a) Discrimination for making charges, testifying, assist-
ing, or participating in enforcement proceedings

It shall be an unlawful employment practice for an
employer to discriminate against any of his employees
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or applicants for employment, for an employment agency,
or joint labor-management committee controlling ap-
prenticeship or other training or retraining, including
on-the-job training programs, to discriminate against
any individual, or for a labor organization to discrimi-
nate against any member thereof or applicant for mem-
bership, because he has opposed any practice made an
unlawful employment practice by this subchapter, or be-
cause he has made a charge, testified, assisted, or par-
ticipated in any manner in an investigation, proceeding,
or hearing under this subchapter.

7. 42 U.S.C. 2000e-5(g) provides:
Enforcement provisions

(g) Injunctions; appropriate affirmative action; equitable
relief; accrual of back pay; reduction of back pay;
limitations on judicial orders

(1) Ifthe court finds that the respondent has inten-
tionally engaged in or is intentionally engaging in an
unlawful employment practice charged in the complaint,
the court may enjoin the respondent from engaging in
such unlawful employment practice, and order such af-
firmative action as may be appropriate, which may in-
clude, but is not limited to, reinstatement or hiring of
employees, with or without back pay (payable by the em-
ployer, employment agency, or labor organization, as the
case may be, responsible for the unlawful employment
practice), or any other equitable relief as the court deems
appropriate. Back pay liability shall not accrue from a
date more than two years prior to the filing of a charge
with the Commission. Interim earnings or amounts earn-
able with reasonable diligence by the person or persons
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discriminated against shall operate to reduce the back
pay otherwise allowable.

(2)(A) No order of the court shall require the admis-
sion or reinstatement of an individual as a member of a
union, or the hiring, reinstatement, or promotion of an
individual as an employee, or the payment to him of any
back pay, if such individual was refused admission, sus-
pended, or expelled, or was refused employment or ad-
vancement or was suspended or discharged for any rea-
son other than discrimination on account of race, color,
religion, sex, or national origin or in violation of section
2000e-3(a) of this title.

(B) On a claim in which an individual proves a vio-
lation under section 2000e-2(m) of this title and a re-
spondent demonstrates that the respondent would have
taken the same action in the absence of the impermissi-
ble motivating factor, the court—

(i) may grant declaratory relief, injunctive relief
(except as provided in clause (ii)), and attorney’s fees
and costs demonstrated to be directly attributable only
to the pursuit of a claim under section 2000e-2(m) of
this title; and

(i) shall not award damages or issue an order re-
quiring any admission, reinstatement, hiring, promo-
tion, or payment, described in subparagraph (A).
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8. 42 U.S.C. 2000e-16(a) provides:

Employment by Federal Government

(a) Discriminatory practices prohibited; employees or
applicants for employment subject to coverage

All personnel actions affecting employees or appli-
cants for employment (except with regard to aliens em-
ployed outside the limits of the United States) in mili-
tary departments as defined in section 102 of title 5, in
executive agencies as defined in section 105 of title 5 (in-
cluding employees and applicants for employment who
are paid from nonappropriated funds), in the United
States Postal Service and the Postal Regulatory Com-
mission, in those units of the Government of the District
of Columbia having positions in the competitive service,
and in those units of the judicial branch of the Federal
Government having positions in the competitive service,
in the Smithsonian Institution, and in the Government
Printing Office, the Government Accountability Office,
and the Library of Congress shall be made free from any
discrimination based on race, color, religion, sex, or na-
tional origin.



