No.:
FILED
APR 05 2019
In The 855§EEMOF THE CLERK
Supreme Court of the United States £ COURT, Uy,
Term,

TAM Q. LE v. DARREL VANNOY, Warden

On Petition for a Writ of Certiorari to

LOUISIANA SUPREME COURT

Tam Q. Le #605788
MPEY/Spruce-4

Louisiana State Penitentiary
Angola, Louisiana 70712-9818

PREFPARED B Y
David Constance #304580 Offender Counsel Substitute ITL
Main Prison Legal Aid Office
Criminal Litigation Team
La, State Penitentiary
Angola, LA 70712



QUESTIONS PRESENTED

1. Reasonable jurists would determined that Mr. Le was convicted by a non-unanimous jury
In vielation of his rights under the Fifth, Sixth, and Fourteenth Amendments and
equivalent provisions of the Louisiana Constitution.

2. Reasonable jurists wonld debate that Mr. Le was denied a fair and impartial trial with the
submission of tesimony from “Expert” witnesses which failed to meet the Daubert

standard, in violation of the Sixth and Fourteenth Amendments to the United States
Constitution.

\WMepdOS\ICS\ p-deonstanceSO\My Documentsiclients\L\Le Tam #60S788\Le Tam ushabwrt.odt



INTERESTED PARTIES

District Attorney's Office
22™ Judicial District Court
701 N. Columbia St.
Covington, LA 70433

Darrel Vannoy, Warden

- Louisiana State Penitentiary
General Delivery
Angola, LA 70712

\\Mepdos\ICal p-ceonstanceS0\My Documentsiclients\L\le Tam #605788\Le Tam ushabwrtodt



TABLE OF CONTENTS: Page
QUESTIONS PRESENTED

INTERESTED PARTIES

INDEX OF AUTHORITIES...........ooooeeeeeeeeerteretrtr e estessseesssasassssssssesssssssssssssssssasssensasssnsasessassssssnsnens i
Petition for Wit of Certiorari..... ..o ettt ea e s et e s e e e s ens et sesetenen e e e 1
NOTICE OF PRO-SE FILING ...t eeeaneeessae e aeseseesesess st e s s essesesessessseseasenn o 2
OPINION S .c..reerevsssr s st ssssssssssessssee s sss s s seessres s sssosssssese e 2
JURISDICTION. .ottt eiresesesessssesssessssesssssessesssseseasesesessssessssssassessasesssasssssssstssessessasesess s os 2
CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED........coooiieeeeeeee 3
STATEMENT OF THE CASE......... o riccrriinatiaseaseasesssessassesssasssssssessssasassasassasessasassnsesssesssassssessnsas 3
STATEMENT OF THE FACTS......c ot sessssesssseressassssssesesssasessssrassastanssssssssassssessasssanse 4
REASONS FOR GRANTING THE WRIT ...t eeeeese et se s essessenesnas s o 5
LAW AND ARGUMENT ...ttt s et s et et as st et e e et e e e ese et eseses e ssasaanesseseasasenssnnnen 7
ISSUE NO. L ssssssesssesessesssssstsnsesssssssssssessssessssssssessssssssssesnssssssensaesasessenessssans 7

" Mr. Le was convicted by a non-unanimous jury in violation of his rights under the Fifth,
Sixth, and Fourteenth Amendments and equivalent provisions of the Louisiana Constitution. 7

I T E N . ettt ettt st e s st otn s e st s e s s e sae et e e anesan st anesenteas 13

The district court abused its discretion in allowing lay witnesses to testify as an “Expert”
witness for the State to bolster the aredibility of the alleged victim; and Mr. Le was denied

effective assistance of counse for faillureto object.................oo o 13

Law Enforcement OPIMEONL.............ccoorvemrierverreerevevsvrsssevenesssvssessesssesssrssssssssssnsssesssssseessessansnsens s 14

The Guidance ComRSEOr. ...t ses e e s s sesenreasaesesssasssesesessasssnanss 17

Expert testimony that a child's symptoms are “consistent with” sexual abuse. ... 18

IV. Possible explanations of allegations of abmse.......................... .. 20

Law on OPIRIONS ... .ottt e e et st s e st eae e s e 26
CONCLUSION.... .ottt sasssssastesssesessssssssssssssssssasasessssssesesssasssaesesssssssassssesasasasssssasensans 29
CERTIFICATE OF SERVICE......c o sssesssssssssssssssssssssssssssssesssssssessssssasssssssssssans s e s 29
| \\Mepd0S\ICS\ p-deonstance80\My Documentsiclients\L\Le Tam #605788\Le Tam ushabwrt.odt

Tam Q. Le v. Darrel Vannoy, Warden i.



INDEX OF AUTHORITIES: Page
U.S. CONSTITUTION:

Eighth and Fourteenth Amendments to the United States Constitntion...........ccccvvrrvrcernvnncerereeenees 2
Fifth, Sixth and Fourteenth Amendments to the United States Constitution............................ 3,7,10,19
Fourteenth Amendment to the United States Constitution.............cocccn.e......... 1,2,7,8,10,11,12, 13,19
Sixth Amendment of the United States Constitufion............oocooeveeiniiieeene 3,9,10,11,12,13
Sixth and Fourteenth Amendment ... e e 1
Sixth and Fourteenth Amendments to the United States Constitution................................. 1,7,10,13,19
Sixth and Seventh Amendments to the United States Constitution..............coeovevieereeereecenrcieeeseraecsenes 12
FEDERAL CASES:

Andres v. U.S., 333 U.S. 730, 748-49 (1948)........eeeeeeeeree et nesesssesns s s s nassnn s 12
Apodaca v. Oregon, 406 U.S. 404 (1972)..... o .8, 10
Arlington Hghts. v. Metro. Hang. Dev. Corp., 429 U.S. 252, 97 8.Ct. 555, S0 L. Ed.2d 450 (1977)........9
Evangelisto Ramos v. Louisiana, No. 18-5924. ..ot 1,7
Haines v. Kerner, 404 U.S. 519,92 S.Ct. 594,30 LEA.2d 652 (1972).....onoimmieeeeeeeeeeeeeree et 2
Homan v. United States, 279 F.2d 767, 772 (8th Cif)......oeoeeeeee s 23
Hunter v. Underwood, 471 U.S. 222, 105 S.Ct. 1916, 85 L.Ed.2d 222 (1985)...cvemeoeeeeerereerereereseneren 9
Johnson v. Louisiana, 406 U.S. 356 (1072 ..o ee e eas e e aeeten e e e 11
Eyles v. Whitley, 498 U.S. 931,932, 11 S.Ct 333, 112 LEd.2d 298 (1990)...........cocimmmemeeeeeeeeeeeeenee 1
Lawrence v. Florida, 549 U.S. 327, 127 S.Ct 1079 (2007)......c.co v eseeseaccsenecanne 1,3
McDonald v, City of Chicago, 130 S.Ct. 3020, 3035 (2010).......cccrvmrmrvrmiissssinssssssssssssssesssassasasss 11
Mt. Healthy City Board of Education v. Doyle, 429 U.S. 274, 97 S.Ct. 568, 50 L.Ed.2d 471 (1977)
Padilla v. Kentucky, 599 U.S. 356,130 S.Ct. 1473, 176 LEd 2d 284 (2010)........co.oemomermrieeeeene. 13
Patton v. U.S., 281 U.8. 276, 288 (1930)......co ettt ssststese s esssssssssissassssssssanssanas 12
Roperv. Simmong, 543 U.S. 551, 578, 125 S.Ct. 1183, 161 LEd 2d 1 (2005).................. e, 2
Strickland v. Washington, 466 U.S. 668, 104 5.Ct. 2052, 80 L.Ed.2d 674 (1984).........cccevrrerervrverererens 13
United States v. Azure, 801 F2d 336 (8th Cir 1986)........ceceeeeeeeeeeeeeeeeeeveeeeveeeeveeeeveeeereee 21
| \WMepd05\ICS\ p-deonstance80\My Documents\clients\L\Le Tam #605766\Le Tam ushabwrt.odt

Tam Q. Le v. Darvel Vanagy, Harden i



STATUTORY PROVISIONS:
pX- 3 R oA VL NSO 2
28 U180, § 2253 oo e eeeeeee oo e eeeeeeee oo ee e ee e 29
La CE 403.......covricinnennircnnenns eeteeeretrEetsaeteteaer et he R et et e e A S e e b rae s R heRe s e e A e R e A et et e R e nasshesane e e e s 19
La. CE AL T0L. . sssssss s s s s s ssssssssssssssstsssasssssessassnns 19
LaCOrP AL T8ttt et ettt s e tee st e e e et am e aaeasameasesa et esentesessesesseasnsassnnansnssen 8pp
LSA-CE AL TOL....o et tvesee st srsn st se e s s s st et a s s s as s s s essasanasessassssssssssssesannnns 15
LY N T 5 O O OO OO 3
Rutle X, § (B) A1 (€] n ettt et n e s ettt en e 5
STATE CASES:
Commonwealth v. Seege, 512 Pa. 439,517 A.2d 920, 922 (Pa. 1986).......coomemerreeeceeereeneneeeeenenees 22
Davenport v. Oklahoma, 806 P.2d 655, 659 (Okla Crim. . App.1991)...... e 24
State v. Bertrand, 6 S0.3d 38 (La. 3/17/09)..........coeveeeee..... Hetenteranetesteanteeastesstenartesann e rean s eaenss e s s e nasarssnans 9
Stafe v. Cantanese, 368 30.2d 975 (LA 1979)....o et e 20
State v. Gibzon, 391 So0.2d 421, 428 (LA 1980)....... ettt s 23
State v. Melvin Maxie, Docket No.: 13-CR-725 (10/11/18), of the 11th Judicial District Coutt............10
State v. Myles, 887 S0.2d 118 (La App. 5th Cit. 2004)......ooooooooooooeoeeoeeeeeeeeeeeeeeeeeeeeeeee e 15
State v. Walters, 523 S0.2d 811 (La. 1988).......ooo s 23
MISCELLANEOUS:
AACAP PRACTICE PARAMETERS: J. AM. ACAD. CHILD ADOLESC. PSYCHIATRY, 36:10
SUPPLEMENT OCTOBER 10, 1997.......ooeeeeeirerctieestsstsscssstssveesseesssesssessssssesssessssssesssesssessssssessans .20
/
[ \WMepdOS\ICS\ p-deonstance80\My Decumentsiclients\\Le Tam #605766\.¢ Tam ushabwrtodt

m Q. Le v. Darrel Vannoy, Harden fl.



In The
Supreme Conrt of the United States
Term,

No.:

TAM Q. Le v. DARREL VANNOY, Warden
Petition for Writ of Certiorari to the Louisiana Supreme Court

Pro 3¢ Pefitioner, Tam (. Le respectfully prays that a Wnt of Certioran issue to review the
judgment and opinion of the Louisiana First Circuit Court of Appeal (Docket No.: 2013-KA-0611 and
2017-KW-1354) and the Louisiana Supreme Court (2013-K-2828 andv2018-KP-0085), entered in the
above entitled proceeding on November 28, 2018; that the issues presented to the State Courts were:
(1) Reasonable jurists would debate that the Mr. Le was denied a fair and impartial frial with the
submission of testimony from an “Expert” witness which failed to meet the Daubert standard, in
violation of the Sixth and Fourteenth Amendments to the Umited States Constitution; and, (2)
Reazonable jurists wold find that the trial court committed error by providing an Aflen charge to the
jury when they advised a deadlock and forced them to continue deliberations for another three hours
into the evening of Halloween.

Recently, in Evangedisto Ramos v. Louisiana No. 18-5924, the United States Supreme Court
Granted Writs concerning the use of non-unanimous jury verdicts. In the event that this Honorable
Court Grants relief in the Ramas case, Mr. Le would be eligible for relief.

In Lawrencey. Florida, 549 U.S. 327, 127 S.Ct. 1079 (2007), this Honorable Court held that, “The
majority regards the practical problems of inconsequential for we rarely grant certioran in state habeas
proceedings. Anfe, at 1084-83. For this proposition, the Court cites a pre-AEDPA case in which Justice
Stevens noted that federal habeas proceedings were generally the more appropriate avenue for our
consideration of federal constitutional claims. See > Kyles v, Whitley, 498 U.S. 931, 932, 11 8.Ct. 333,

112 L.Ed.2d 298 (1990)opinion concurring in denial of stay of execution). Since pressing. Under
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AEDPA's standard of review, a Petitioner who has suffered a violation of a constitutional right will
nevertheless fail on federal habeas unless the state court's decision “was contrary to, or involved an

unreasonable application of, clearly established Federal law, as determined by [this] Court,” >
§2254(d)2), or “was based on an unreasonable determination of the facts” > §2254(d)(2). Even if rare,
the importance of our review of state habeas proceedings is evident. See, e.g., > Deck, 544 U.S,, at 624,
125 S.Ct. 2007 (granting review of state habeas petition and holding that the Constitution forbids the
use of visible shackles during guilt and penalty phase unless justified by an essential state inferest), >
Roper y._Simmons, 543 U.S. 551, 578, 125 S.Ct. 1183, 161 L.Ed.2d 1 (2005)(granting review of state
habeas petition and holding the execution of individuals under age of 18 is prohibited by the Eighth
and Fourteenth Amendments).” Lawrence, supra at 1090. .

NOTICE OF PRO-SE FILING
Mr. Le requests that this Honorable Court view these Claims in accordance with the rulings of

Haines v. Kerner, 404 U.S. 519, 92 S.Ct. 594, 30 L. Ed.2d 652 (1972). Mr. Le isa layman of the law
and untrained in the ways of filings and proceedings of formal pleadings in this Court. Therefore, he

should not be held to the same stringent standards as those of a trained attorney.

QOPINIONS BELOW
The opinion(s) of the Louisiana First Circuit Court of Appeal was assigned Docket Nos.: 2013-KA-

0611 (Appeal) and 2017-KW-1354 (PCR), and the Louisiana Supreme Court was assigned Docket
Nos.: 2013-K-2828 (Appeal) and 2018-KP-0085 (PCR). These pleadings were filed as Direct Appeal,
Writ of Certioran, and Supervisory and/or Remedial Writs.

JURISDICTION
The judgment of the Louisiana Supreme Court was entered on February 18, 2019. This Court’s

Certiorari jurisdiction is invoked pursuamt to 28 U.S.C. § 1254(1).
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED '
The Fourteenth, Fifth and Sixth Amendments to the United States Congtitution and Lawrence v.

Florida, 549 U.8. 327, 127 8.C}. 1079 (2007} (post-AEDPA).

STATEMENT OF THE CASE
Mr. Tam Q. Le was indicted for two counts of Aggravated Rape, in viclation of LSA-R.S. 14:42,
for alleged conduct concerning his step-children sometime between November 28, 2008 through
January 15, 2009 while his wife was in Vietnam. Mr. Le denied wrong doing to the police and the jury
but the detective investigating the matter still arested him despite a lack of corroborating evidence and

Wi 2 LPRILIE eLh = Y il b

advised the jury of hig belief in the veracity of the children and disbelief of Mr. Le's assertion of
mnocence.

The trial concluded on Halloween. Jurors advised the Court they were “hung” around 4:00pm.
Previously, the Court advised the trial would last 3 days. The Comt did not declare a mistrial and
ordered further dehiberations. The jurors remained secluded until 7:00pm when enough jurors
capitulated and a 10-2 decision was rendered. What remained of the jury's families’ Halloween plans
were salvaged and Mr. Le was remanded.

Mr. Le was sentenced to life imprisonment without the benefit of Probation, Parole, or Suspension
of Sentence. Natably, the two victims in this case requested leniency, which the Court disregarded. Mr.
Le's Appeal was denied and an Application for Post-Conviction Relief was filed in his behalf. Mr. Le
woild then file a Pro-Se Supplemental Brief on PCR. Both the Application and Supplement were
denied. A Writ Return date was given until June 20, 2017.

Mr. Le's retained timely filed for Writs to the Louisiana First Circuit Court of Appeal, which was
assigned Docket No. 2017-KW-0851. On September 5, 2017, the Court denied Mr. Le's Writ due to
féilure to inchide a copy of the trial transcript. The Court of Appeal provided Mr. Le with a Return Date

to re-submit its Writ Application by October 5, 2017. The Writ to the Lonigiana Firgt Circuit Court of
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Appeal wag denied on December 7, 2017.

Mr. Le then sought Writs with the Louisiana Supreme Court, which was denied with written
opinion (Judge Hughes, J. dissenting). It is upon this dissenting opinion that Mr. Le is timely sesking
Writ of Certiorari to this Honorable Court, humbly requesting that thic Honorable Court invoke its
Authaority over the lower courts and grant him relief for the following reasons to wit:

STATEMENT OF THE FACTS
Tam Q. Le married Tayet Le and, in doing so, became the father to her children. Both parties agree

that their relationship was rocky. According to Mr. Le, Tuyet was abusive and both sides cannot dispute
that Tuyet was arrested by Slidell police for physically abusing Mr. Le during an altercation.! Tuyet
claimed that Mr. Le was abusive to her kids although there is no corroborating evidence or testimony to
support that claim .2

Despite Tuyet's feelings about Mr. Le's abusive behavior to her children, she left them in his
custody so she could travel to Vietnam for over a month to get additional training for her nail shop.
Amazingly, she only “checked” on her kids twice during thig time period It ig during this trip that the
alleged abuse occurred Immediately upon Tuyet's return, she advised Mr. Le that she had an affair in
Vietnam and sought a divaorce.

Years later, the alleged wrongdoing is reported to a school counselor and in investigation beging
that culminates with the amest, prosecution and conviction of Mr. Le. The case foeused upon Mr. Le,
but there was another plansible suspect campletely averlooked by the police and barely mentioned at

trial: grandpa. Tuyet testified that she too was a victim of Molestation at the hands of her very own

father.* Testimony revealed that during her trip, her parents would assist Mr. Le with the kids.® He, if

! Rec.p. 390,
2 Rec.p. 391,
3 Rec.p. 395,
* Rec.p. 398.
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anyone, is the true suspect in this case.

At trial, the direct examination of bath alleged victims combined for 6 pages of transcript; leaving
only a few lines referencing the event. Many questions concerning basic facts on cross-examination
were answered with “I don't know.”

There was no physical evidence supporting the allegations, nor were there any behavioral
sbnormalities noted during the relevant time period. Despite the scarceness of evidence, the jury
convicted Mr. Le. Mr. Le suspects that the inflammatory nature of the allegations coupled with the
detective's credibility call concerning the parties and the guidance counselor's conclusions from the
medical records resulted in an innocent man being sent to jail for the rest of his life after the Court's
refusal to declare a mistrial after the jury advised they were deadlocked in their deliberations.

REASONS FOR GRANTING THE WRIT
In accordance with this Court’s Rule X; § (b) and (¢), Mr. Le presents for his reasons for granting

this writ application that:

Review on a Writ of Certiorari is not a matter of right, but of judicial discretion. A petition for a
Writ of Certioran will be granted énly for compelling reasons. The following, although neither
controlling nor fully measuring the Caurt's discretion, indicate the character of the reasons the Court
considers.

A state court of last resort (Louisiana Supreme Court) has decided an important federal question in
away that conflicts with the decision of another state court of last resort or of a United States Court of
Appeals.

A state court or a United States Court of Appeals has decided an important question of federal law
that has not been, but should be, settled by this Court, or has decided an important federal question in a

way that conflicts with relevant decisions of this Court.
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Although the Louisiana Supreme Court denied Mr. Le's Application for Writ of Review during the
collateral review, Justice Hughes, 1., filod a powerful dissenting opinion that just cannot be overlooked
by this Honorable Court. Mr. Le was unable to file for a Re-Hearing with the Louisiana Supreme Court
due to the fact that retained counsel had failed to timely notify Mr. Le of the ruling from the Supreme
Court. Therefore, Mr. Le's only option is to file these Claims directly to this Honorable Court.

Justice Hughes, in his dissenting opinion stated, “In this case a police officer with twenty-two years
experience testified before the jury that the victims were telling “one-hundred percent the truth,” and a
school counselor was accepted as an expert and testified from her ‘ﬁ)rofessionall perspective” that she
saw nothing “mconsistent” with sexual child abuge. It cannot be said that the jury's verdict was surely
aitributable to these errors, and they are therefore not harmless”

Thankfully, Justice Hughes recognized the fact that the State had actually presented a police officer
(with twenty-two years experience) as a living, breathing, lie detector. And, thankfully, Justice Hughes
algo recognized that the State had presented the lay testim onyl of a school counselor who was submitted
as an expert witness.

During the course of the trial, the State presented Ms. Denise Matherne (Tr. 10/29/12, p. 95), who
wag the Guidance Counselor af the Intercultural Charter School, as expert witnesg as a Licensed
Professional Counselor who 18 qual.ifted to do mental health therapy, not diagnesis. It must be noted
that Ms. Matherne admitted that she has never testified in Court (Tr. 10/29/12, p. 98),° much less has
she ever been accepted as an expert witness.

The only purpose of Ms. Matherne's testimony was to improperly bolster the credibility of the
aileged victims in thig cage.

During the course of Direct Exammation, Ms. Matherne testified to the veracity of the allegations

SUnder the provisions of LSA-R.S. 46:1844 (W), Mr. Le was not entitled to retain a copy of a transcript of his trial, This
Claim is being argued from M. Le's notes.
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through the use of medical examinations which had not been presented to the Court, nor had a
physician verified the findings of any medical doctors.

Ms. Matherne also testified that she had reviewed the medical records concerning the alleged
victim, and her “professional” opinion was that, according to the medical repotts, sexual abuse had
occurred. Again, Mr. Le would like this Court to note that Ms. Matherne is “qualified” to provide
therapy, not diagnose.

The theory of “problems” being “consistent with” sexual abuse has been described as “Junk
Science” by many in the science community. The admittance of testimony based upon Junk Science has
denied Mr. Le hig Fifth, Sixth and Fourteenth Amendments to the United States Constitution.

As stated above, Ms. Matherne has never been qualified in any case as an expert witness, nor has
she been provided with any training which would support the foundation that she could be qualified as
an expert witness concerning child sexual abuse.

Mr. Le suggest that the judgment denying his Application for Post-Conviction Relief calls for
further scrutiny. Mr. Le contends that vital issues previously raised in the original Post-Conviction and
Supplemental Pogt-Conviction proceedings are before this Honorable Court for review for the

following reasons to wit:

LAW AND ARGUMENT
ISSUENO. 1

Mr. Le was convicted by a non-unanimeus jury in violation of his rights under the Fifth,

Sixth, and Fourteenth Amendments and equivalent previsions of the Louisiana

Constitution.

The frial of Tam Q. Le ended with the jury finding him guilty as charged on two Counts of
Aggravated Rape by the margin of 10-2.

First and foremost, Mr. Le would like this Court to note that the non-unanimous jury verdict issue

ig currently pending in the United States Supreme Court in Evangelisto Ramosy. Louisiana, No. 18-
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5924, where the Court had ordered the State to file a Brief in Opposition to Mr. Ramos' Petition for
Writ of Certiorari. It appears as though the United States Supreme Court has, after 46 years of

affirming Apedaca v. Oregon, 406 U.S. 404 (1972), determined that it is time to review the

constitutionality of Louisiana's non-nnanim ous jury verdicts. The Ramaos case hag a conference hearing

set for March 15, 2019 (the 7* or 8" hearing). In fact, the United States Supreme Court has officially

get the Ramos case for Arguments before the Bench.

Although this was a life sentence case, the United States Supreme Court refers to life without the
benefit of Probation, Parole, or Suspension of Sentence a “virtual” death penalty. Simply put, Mr. Le
was still sentenced to a “death” penalty with a non-unanimous verdict. In Grakam and Miller, the
United States Supreme Court addressed the issue of “likening” a life sentence to the “death” penalty for
juveniles. However, it must be stated that if this sentence is a “death” penalty for a juvenile, then it
must also be a “death” penalty for an adult who is sentenced to life imprisonment without the benefit of

Probation, Parole, or Suspension of Sentence.

This Court should note that a life sentence in the State of Louisiana is similar to that of a death
penalty, as an offender is meticulously guaranteed that he will NEVER see the light of day as a free
man, and is virtually sentenced to die in incarceration. Although the State may submit the fact that Mr.
Le may apply for a Pardon in twenty years; it should be noted that offenders sentenced to death are also
gble to apply for a Pardon. Hencé, ghowing that this life sentence is really a “Virtual Death Penalty,”
or “Death by Incarceration.”

Lounisiana Constitution of 1974, Art. I § 17 (A) allowing non-unanimous jury verdicts and the
enabling statute, La.C.Cr.P. Art. 782, violate Equal Protection under the Fourteenth Amex;thnent and
Article I, Section Three (3) of the Louisiana Constitution of 1974, because the constitutional

provigion's enactment was motivated by an express and overt desire to discriminate against blacks on
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account of race and because the provision has had a racially discriminatory impact since its: adoption.
Unlike the familiar Sixth Amendment challenge to this State's non-unanimous jury regime, a
challenge to the Lonisiana Supreme Court has rejected, the Equal Protection challenge presented in this
cage hag not bee addressed on merits by any court. See: State v. Bertrand, 6 So.3d 38 (La. 3/17/09).
Despite its apparent novelty, this clam follows from a straightforward application of settled United
States Supreme Court jurisprudence that holds that any law that has a racially discriminatory impact
and that was enacted with a racially discriminatory motive violates Equal Protection notwithstanding
that the law may be facially neutral. Hu_m:g} v. Underwood, 471 U.S. 222, 105 S.Ct. 1916, 85 L.Ed.2d

222 (1985); Arlington Heights v. Mearapolitan Housing Dev elopment Corp., 429 U.S. 252, 97 S.Ct.

555, 50 L.Ed.2d 450 (1977); Mt._Healthy City B of Education v. fe, 429 U.S. 274, 97 S.Ct.

568, 50 L.Ed.2d 471 (1977).

For example, in Hunter v. Underwood the Supreme Court affirmed that lower court's invalidation
of an Alabama law that disenfranchised persons convicted of certain misdemeanors. The Court
concluded that although the law was facially neutral with respect to race, the law violate Equal
Protection because it had the effect of disenfranchiging a disproportionate percentage of blacks and
becange the law was passed in the Alabama Constitutional Convention of 1801, a which the “zeal for
white supremacy ran rampant.” Hunter, 471 U.S. a 229. The Court further noted that Alabama's
constitutiénal convention “was part of a movement that swept the post-Reconstruction South to
disenfranchise blacks.”' Id.

As shown below, pursuant to Hunter and the cases upon which it relies, that a non-unanimous
guilty verdict pursnant to La.C.Cr.P. Art. 782 and Louisiana Constitution, Art. I, 17 (A) is invalid
becanse racial discrimination was a “substantial” or “motivating” factor behind the enactment of the

Louisiana non-unanimity provision and the provision continues to have a racially discriminatory effect.
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See Id, at 227-28.

This Honorable Court must consider the fact that on November 6, 2018, the voters of Loﬁisiana
voted to change the Law concerning non-unanimous verdicts. Although the ;lew law only applies to
persons whose trial commences on or after January 1, 2019, the State admitted that the Law was
premised on racial discrimination during the arguments concerning such during the Legislative Session.
A Law based on discrimination cannot stand.

As argued in the Court of Appeal, Mr. Le has informed the Court that in &,_@g_g;_g}j_gf_ﬂ};_ﬁi@ié,
Docket No.: 13-CR-725 (10/11/18), of the 11" Judicial District Court, Parish of Sabine, the Honorable
Stephen B. Beasley declared that the uge of non-unanimous verdicts unconstitutional. Although this
case may only be used as “Persuasive Law,” this was the first time that “Expert” testimony was
mbmitted to a Court which proves beyond a reasonable doubt that the Law was based on racial
premises. It 1s well settled that a Law based on any discriminatory basis is unconstitutional, and carmcrt.
stand.

Mr. Le was convicted by a non-unanimoug jury, in violation of his Fifth, Sixth and Fourteenth
Amendment rights. As such, his conviction should be vacated. The Sixth Amendment grants defendants
the right to jury unanimity for a verdict in a criminal proceeding. LaC.CrP. Art 782, however,
provides that cases where “punishment is necessarily confinement at hard labor shall be tried by a jury
composed of twelve jurors, ten of whom must concur to render a verdict. Based on the foregoing
gtatute, the Court accepted the non-unanimous guilty verdict pronounced by the jury in Mr. Le's case,
and sentenced him to life impn'sdnment without the benefit of Parole based on this non-unanimous
finding of guilt.

Only one other state allows for non-unanimous jury verdicts, Oregon. In Apadaca v Oregon, 406

U.S. 404 (1972), the Supreme Court upheld Oregon's provision for non-unanimous jury verdicts in
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criminal cases. A plurality of the Supreme Court found that, while the Sixth Amendment of the United
States Constifution requires jury unamimity for a verdid, thiz mandate did not apply to states becanse
the right was not incorporated via the Fourteenth Amendment Due Process Clause.

Therefore, the plurality concluded that it was within the state of Oregon's discretion to allow for
non-unanimous jury verdicts. In Joknson v. Louisiana, 406 U.S. 356 (1972), the Supreme Court again
echoed itg opiniofn on Apadaca. Thus far, the constitutionality of Louisiana's statute has relied on this

This reliance in 4podaca and Johnson is insufficient to justify the use of non-unanimous jury
verdicts and unconvincing -in its proposition that non-unanimons jury verdicts are constitutional. First,
in both Apedaca and Jehnsen, eight out of nine Supreme Court Justices that the Federal and State
constitutional rights were identically incarparated. A majarity of Supreme Court Justices also believed
that the Federal constitutional right to jury trial included a nght to jury unanimity in the verdict. Justice
Powell, however, produced the result with\ his opinion that the Federal constitutional night to jury trial
&d include aright to jury unanimity, but that he, and he alone, believed that the Federal constitutional
right to jury and the State right to jury trial were not identical.

Second, Louisiana's uge of non-unanimous jury verdicts is clearly unconstitutional following the
recent case in McDonaldy. City of Chicaga, 130 S.Ct. 3020, 3035 (2010), wherein the Supreme Court
found that “incorporated Bill of Rights protections 'are to be enforced against the State under the
Fourteenth Amendment according to the same standards that protect those personal rights against
federal encroachment.”

The Supreme Court held, further, that it had “abandoned the notion that the Fourteenth Amendment
applies to States only a watered-down, subjective version of the individual guarantees of the Bill of

Rights.” McDonald, 130 S.Ct., at 3035. On the heels of McDanald a Petition for Certiorari in Herrera
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v. Oregon revisits the particular question of whether the federal constitutional requirement for jury
unanimity is applicable against states, is cumrently pending in its Petition for Wit of Certiorari. But,

even witho9ut an explicit decision in Herrerav. Oregon, it is clear from McDonald that the premise

for upholding non-unanimous jury statutes in Apodaca and Johnson. Justice Powell's lone view that

the incorporated of the Bill of Rights against States was watered-down, 15 no longer valid

The Supreme Conrt has long held that the Sixth Amendment requires a unanimons verdict by the
jury for a conviction. See: Andresyv. 8., 333 U.S. 730, 748-49 (1948)(finding that “unanimity in jury
verdicts is required wherever the Sixth and Seventh Amendments apply. In criminal cases, this
requirement of unanimity extends to all issues — character of degree of the crime, guilt or
punishment”);, Patton y. U 8., 281 U.S. 276, 288 (1930)(finding that “a trial by jury ... includes all the
esgential elements ay they were recognized in this country and England when the Constitution was
adopted, is not open to question. Those elements were . .. 'that the verdict be unanimous™).

Therefore, the decision in McDonald necessarily requires that thé federal nght to a unanimous jury
verdict be applied, with equal force, against the State of Lonisiana. The agreement of less than twelve
jurors is not constitutionally sufficient to convict a defendant, and Mr. Le's conviction is a violation of
hig Fourteenth Amendment right« and his Sixth Amendment right to jury unanimity.
when read in conjunction with McDenald, support aﬁnding that Louisiana's statute is unconstitutional
becanse both Apedaca mnd Johnson, a majority of Justices found that jury unanimity was federally
required. Moreover, the Court's opinion in McDonald was not without an eye to Agmdgg. The Court 1n
Apedaca noted in a footnote that Apedaca's decision, “that although the Sixth Amendment right to trial
by jury requires a unanimous jury verdict in federal criminal trials, it does not require a unanimous jury

verdict in state criminal trials,” was an exception. McDonald, 130 S.Ct., at 3035 n. 14.
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The McDonald opinion tackled this apparent inconsistency by noting that the Apedacae decision
was “the result of an unusual division among the Justices and nof an endorsement of the two-track
approach to incorporation.” McDonald, 130 S.Ct., at 3035 (emphasis added). The Court econcluded that
Apaodace did not undemmine the “well-established rule that incorporated Bill of Righis protections
apply identically to States and the Federal Government.” Id 1t is clear after McDonald that Apodaca
was an anomalous product of a split between the Justices and that it does not uphold the
constitutionality of non-unanimous jury verdicts. Mr. Le's conviction then, by less than twelve jurors,
must be vacated as a violation of his Sixth and Fourteenth Amendment rights.

However, one fact of Oregon's non-unanimous jury verdict which is different from that Law in
Louisiana, is the fact that, in the event of a non-unanimous verdict, the defendant can not be subjected
to life imprisonment without the benefit of Probation, Parole, or Suspension of Sentence.

ISSUE NO. 2

The district court abused its discretion in allowing lay witnesses to testify as an “Expert”
witness for the State to bolster the credibility of the alleged victim ; and Mr. Le was denled
effective assistance of connsed for failure to object.

Ineffective Assistance of Counsel:
The Sixth Amendment to the United States Constitution guarantees a criminal defendant the right to

the effective assistance of competent counsel. Padilla v. Kentucky, 599 U.S. 356, 130 S.Ct. 1473, 176

L.Ed.2d 284 (2010). A claim of meflective assistance of counsel iz analyzed under the two-prong test

developed by the United States Supreme Court in Stricklandv. Washington, 466 U.S. 668, 104 S.Ct.

2052, 80 L.Ed.2d 674 (1984).

| To establish that his atomey was ineffective, the defendant must first show that counsel's
performance was deficient This requires a showing that coungel made errors so serious that he was not
functioning as the “counsel” guaranteed the defendant by the Sixth Amendment. The relevant inquiry is

whether counsel's representation fell below the standard of reasonableness and competency as required
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by prevailing professional standards demanded for attorneys in criminal cases. Strickland, Supra.

Second, the defendant must show that counsel's deficient performance prejudiced his defense. This
element requires a showing the errors were o serious as to deprive the defendant of a fair trial. The
defendant must show that, but for connsel's unprofessional errors, there is are:asanshlel prﬁhahility the
outcome of the trial would have been different. Strickland, supra.

. Ineffective ascistance of counsel is such compelling grounds for relief that, in the interest of justice,
it should be fully considered on Application for Post—C‘omdction Relief even if #t has already been
raised and briefly considered on App;aal. In this case, the errors complained of, except Mr. Le's Pro-Se
Claim, were raised on Appeal, but the appellate court failed to address them becanuse the errars were not
preserved at trial and, as such, more appropnately raised on Post-Conviction.

Law Enforcement Opinion:

Tri§1 counsel was ineffective for failing to object when the State's lead detective opined regarding
the credibility of the accusers, the credibility of the accused and aspects of Vietnamese culture tending
to support the concept of “delayed reporting ™ Besides lacking any expertize to make such claimg, this
officer was able to opine regarding the ultimate fact: whether the accusations were true, and conversely,
whether Mr. Le canld be believed when he maintained his innocence.

As stated in Mr. Le's Application for Post-Conviction Relief w/ Memorandum in Support, the State
bagan its case by eliciting testimony from Brian Nicaud who is the lead detective for the St. Tammany
Parish Sheritf's Office. He opined the following: the mother's demeanor was consistent with a person
receiving “devastating news (Rec.p. 336); Vietnamese culture frowns upon reporting these kinds of
cases; believed the victims provided consistent testimony and gave “100% truth;” and acknowledged
denying culpability, the defendant's statement confirmed his (Nicaud) belief that an arrest was justified.

Although the Code of Evidence allows for lay witnesses opintons for facts within their personal

L 4 \WMepdoS\ICS pdeanstance80\My Documentsiglients\LiLe Tam #605768\Le Tam ushabwrt.odt |
Tam Q. Le v. Darrel Vannay, Warden 14,




knowledge, c;)qnsel is hard pressed to see the veracity of these two witnesses could fall within this
category (LSA-C.E. Art. 701).

In this case, Nicand more or less provided an “expert opinion” concerning the children's veracity
based upon hig yearz of experience even though he was not formally tendered as an “Expert.”
Regardless, his position as a law enforcement officer is an esteemed position and often given a high
level of credibility by trial juries. It iz establiched that expert testimony on the victim's credibility is
prejudicial when it places the expert's “stamp” of truthfulness on the witness' testimony and artificially
bolsters it before the jury. State v. Myles, 887 S0.2d 118 (La. App. 5% Cir. 2004). This is precisely what
happened in this cage.

Perhaps the most significant issue in this case for the jury to resolve is whether the victims were
credible, egpecially since Mr. Le denied culpability to the police and at trial. Their testimony did not
provide much in the way of information and an abnormal amount of cross-examination responses were
non-responsive. In this situation, the jury was able to rely upon the lead detective's assurances that
ghould never have been allowed:

Q: If you had believed that the children were lying to you and that the mother had put them up
to 1t, would you have obtained that arest warrani?
A: No. (Rec.p. 339. lines 17-21)

And in response to a line of questioning why the grandparents weren't interviewed, Nicand stated:
A: ... It wasg to my understanding from my experience and my years of investigation on the
Slidell Police Department I felt those girls were telling me the one-hundred percent truth
(Rec.p. 353, lines 11-15).
Nicand also nsed hig testimony ag a chance to comment on Mr. Le's veracity and basically told the

Jjury that his claims of innocence should not be believed. In this regard, Nicand testified as follows:

Q: After your interview with the defendant, did that change your mind in any way about the
status of the case?

A: Confirmed it. (Rec.p. 340, lines 3-6).
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Hav're you learned anything since writing that report that would tend to show he did not
commit the crime you had him arrested for?
No new knowledge. (Rec.p. 340, hnes 14-17).

Were you convinced of his denial of the allegations that he had not done it?
No. (Rec.p. 364, lines 23-25).

o E Q2

It appears as though Detective Nicaud testified as a living, breathing fie detector test. Another
critical aspect of this case was the signiﬁcant delay in reporting the alleged crime. Nicm:ti had an
opinion for this as well that commented on these types of cases in general and also opined about
Vietnamese culture despite profeszing, and being qualified in either area Regardless, the jury should

not have heard comments such aa:

A:  There iz really no normal. It i congistent there is time from the actual event to reporting on
most cases ... [y]ou can seek weeks, monthg, years. (Rec.p. 331, lineg 9-13).

A ... a8 far as her culture, this not something that is reported. It is a disgrace ... (Rec.p. 336,
lines 27-29).

These series of quotations demonstrate that Detective Nicaud was placing is expert stamp of
approval upon the testimony of two victims and hi;s stamp of disapproval on the profession of
innocence by Mr. Le.

In a case such as this where there isn't a shred of comroborating physical evidence or independent
witness testimony offered in support of the allegations, the “backing™ of an experienced law
enforcement officer is extremely prejudicial and warrants a reversal of conviction. Mr. Le is unaware of
any valid trial strategy by defense counsel that would desire such adverse testimony to be brought
before the jury.

The state court's rulings take a contrary position and found this failure to object, noting that counsel
attacked the detective's credibility. But, the detective's eredibility really isn't at issue. No one claims he
lied or planted evidence. The issue ig whether he should have been permitted to give opinion testimony

on the credibility of another witness. This case should have consisted of one-on-one testimony; accuser
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versug accused; adding the endorsement of the Sheriff's office heavily tips the scale againgt Mr. Le.
Furthemmore, the Courts' reliance upon junsprudence for lay witnesses to give opinions is
misplaced. A police officer is not a pure lay witness In essence, they are state actors and normally
considered part of the progecutorial team. Additionally, Detective Nicand's opinions are not rationally
based on first had peréeptions. His conclusions are not objectively falsifisble. They are his Hased
mssertions. They should never have been admitted at frial.
The Guidance Counselor:
In Mr. Le's Pro-Se Supplement to his Application for Post-Conviction Relief, he challenges his trial

coungel's effectiveness for failing to conduct a Daubert (509 U.S. 579 (1993)) hearing when the

guidance counselor of his accusers was allowed to opine about the credibility of their accusations.

During the course of the trial, the State presented Ms. I?enisae Matherne (Tr. 10/29/12, p. 95), who
was the Guidance Counselor at the Intercultural Charter School, as expert witness as a Licensed
Professional Counselor who is qualified to do mental health therapy, not diagnesis. It must be noted
that Ms. Matherne admitted that she has never testified in Court (Tr. 16/29/12, p. 98),° much less has
ghe ever been accepted as an expert witness.

Mr. Le contends that the anly purpose of Ms. Matherne's testimony was to improperly bolder the
credibility of the alleged victims in this case.

During the course of Direct Examination, Ms. Matherne testified to the veracity of the allegations
through the use of medical examinations which had not been presented to the Court, nor had a
physician verified the findings of any medical doctors.

Ms. Matherne also testified that she had reviewed the medical records concemning the alleged

victim, and her “professional’” opinion was that, according to the medical repoits, sexual abuse had

éUnder the provisions of LSA-R.3. 46:1844 (W), Mr. Le was not entitled to retain a copy of a transcript of his trial. This
Claim is being argued from Mr. Le's notes.
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ocenrred. Again, Mr. Le would like this Court to note that Ms. Matheme is “qualified” to provide

therapy, not diagnose.
Expert testimony that a child's symptoms are “ consistent with” sexual abuse:

Degpite the tendency of conrts to admit “consistent with™ testimony, there are three problems with
such testimony. First, although testimony that a child's symptoms are consistent with sexual abuse is
not an opinion in so many wards that a child wag sexually abused, the testimony is offered precisely for
that purpose. The testimony invites the following reasoning: because the child has symptoms consistent
with sexual abuse, the child was sexunally abused. Thus, “consistent with” testimony is really an
opinion regarding whether the child was abused.

“Consistent with” testimony is the functional equivalent of a direct opinion on abuse. As mentioned
previously, there ia considerable controversy surrounding “direct opinion” testimony. “Consistent with”
testimony masks the controversy behind fhe innocuous term “consistent with.” If the testimony in the
form of a direct opinion on sexual abuse is excluded because of doubts about reliability, the same
should be true for testimony that a child's symptoms are “consistent with” sexual abuse.”

A Second Concern about “consistent with” testimony is that many symptoms consistent with
sexual abuse are also consistent with non-abuse.® Nightmares are consistent with sexual abuse, but also
with a host of issues that have nothing to do with abuse. In fact, nightmares are consistent with normal
child de-ve!upment. Expert testimony that a child's symptoms are consistent with sexual al;use 18 likely
to inflate the probative value of the éymptoms and consequently mislead the jury.

Finally, “consistent with” testimony masks the twin issues of symptom frequency and population

gize. When an expert testifies that a child's symptoms are consistent with sexual abuse, the jury takes

"Expert testimony that a child's symptoms are consistent with sexual abuse should be subjected to analysis under Danbertor
Frye. See: Hudden w. State, 6950 50.2d 573 (Fla. 1997Xconsistent with tetimony subject to Frye.).

3¢e: Damiely v. State, 4 J0.3d 745 (Fla. Ct. App. 2009)(nurss testified she had never seen a child react as the victim did to
the physical examination; there w as no basis to conclude that the child's reaction suggested sexual abuse
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the testimony as proof that the child was sexually abused.

Given the shortcomings of “consistent with” testimony, such testimony shounld be excluded unless,
the proponent addresses two issues during the expert's direct examination. First, the expert should
explain why the symptoms tend to prove sexnal abuse. It ig simply not enough for the expert to state
that a child's symptoms are consistent with sexual abuse. Second, the eﬁpert should explain the impact
of symptom frequency and population size on probative value. Only when explanations of symptom
frequency and population size are added to “consistent with” testimony is the jury equipped with the
information it needs to give “consistent with” testimony its proper weight. Absent this information,
“congistent with” testimony is inherently misleading.

The analysis ig also relevant .te medical evidence of child sexual abuse. Medical experts often
testify that the findings of a physical examination are consistent with sexual abuse. The concerns about
“consistent with” testimony from mental health experts apply with equal vigor to “consistent with”
testimony from medical experts.

The theory of “problems” being “consistent with” sexual abuse has been described as “Junk

mun timo on Junk Science has

Science” by many in the science community. The admittance of testimony based npon Ju
denied Mr. Le his Fifth, Sixth and Fonrteenth Amendment rights to the United States Constitution.

La C.E. Art. 702 set forth the general rule for the admissibility of expert testimony in Louisiana.
Subsumed in the requirements of rule 702 is the premise that expert testimony must be reliable to be
admissible. The reliability of expert testimony is to be ensuéd by a requirement that there be “a valid
scientific connection to the pertinent inquiry as a precondition to admissibility.” This connection is to
be examined in light of a “preliminary assessment” by the trial court.

The Court also stated other rules of evidence govern this testimony, mainly La. C.E. 403, which is a

balancing test that will exclude probative evidence if outweighed by it's potential for unfair prejudice.
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The Court noted the possibility that the expert's testimony can be quite misleading and prejudicial if it's
gate-keeping role is not properly satisfied, requining of the methodology surrounding the testimony and
it's conclusions.

In thiz case they also cite other cases such as State v, Cantanese, 368 S0.2d 975 (La. 1979) and

states that Cantan ese set forth a probative value versus prejudicial effect balancing test, focusing upon
concerng that the trier of fact might assign too much weight to the expert opinion. The quality of such
evidence, and the existence of either judicially or legislatively created “procedural safeguards”
regulating the admissibility of such evidence at tnial.

Thig type of testimony haz been labeled as so inherently unreliable that they cannot aid decision
making in the criminal justice system. The clinician observer applying his or her own theory is simply
unireliable. It iz logical that this Court should be reluctant to allow it to be used for a purpose which it

was not intended a credibility evaluation tocl.

The clinician observer's testimony is reparted to be based on the findings of the American Board of
Pediatrics concerning, “I believe the child is capable of lying about anything but a sexual assault.”
Failure to corroborate this testimony is due largely to the fact that the AACAP PRACTICE
PARAMETERS: J AM. ACAD. CHILD ADOLESC. PSYCHIATRY, 36:10 SUPPLEMENT

OCTOBER 10, 1997, stipulates on pages 50s and 51s that:

| IV, Possible explanations of allegations of abuse.

Sometimes children make false accusations. Although most allegations made by children are
true, the evalnator should consider the ways in which falge allegations might come about an
allegation may be partly true (that the child was abused), but partly false (as to who was the
perpetrator). An allegation may have a nidus of truth, but may have been inaccurately
elaborated in response to repstitive questioning.

A. Afalse allegation arizes in the mind of a parent or other adults and is imposed on the child.

Parental misinterpretation and suggestion. The parent has misinterpreted an innocent remark
or neutral piece of behavior as evidence of abuse and induced the child to endorse this
nterpretation. This happens sometimes in child custody disputes as well as other settings.
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2. Parental delusion. The parent and child may share a folie a deux or the child may gimply
give in and agree with the delusional parent.

3. Parcntal indoctrination. The parent fabricated the story and induced the child to collude in
presenting it to the amthorities.

4. Interviewer's suggestion. Previous interviewers have asked leading or suggestive questions.

B. The allegation is produced by mental mechanisms in the child that are not conscious or not
purposeful.

1. Fantasy. A younger child may confuse fantasy with reality.

3. Misinterpretation. The child may have misunderstood what happened, so he or she later
reported it inaccurately.

4. Miscommunication. The child may misunderstand an adult's question; the adult may
misinterpret or take the child's statement out of context.

C. The allegation is produced by mental mechanisms in the child that are usually considered
conscious and purposeful.

3. Deliberate lying. Children may choose to avoid or distort the truth for some personal
advantage. This happens more with older children.

Therefore, the Courts find that this type of evidence is of highly questionable scientific validity, and

faile to unequivocally pacs the Daubert threshold test of scientific reliability. In any capacity, it is
highly unlikely that it will be useful to a jury on the issue of witness' credibility, especially as a tool for
determ ining whether or not abuge actually occurred.

Testimony by an expert is not particularly helpful to a jury that must rely upon own cammon sense
as a barometer for the evaluation of truthfulness. The cases all seem to focus on, in the face such expert
testimony, fears of the jury surrendering it's own common sense in weighing vietim testimony and

deferring to a diagnosis was nothing more than a subjective opinion favoring the victim.

One of the early cases on this matter has been repeatedly followed is United States v. Azure, 801
F2d 336 (8™ Cir. 1986). There, the Court held that 2 pediaiﬁcian';; comment on whether or not the
victim was indeed telling the truth about being the victim of sexual abuse was held to be reversible
error: It states ... Credibility, however, is for the jury. The jury is the lie detector in the courtroom ... It
is now suggested that psychiatrists and psychologists have more expertise in weighing veracity of a

witness than either Judges or juries, and that their opinions can be of value to both Judges and juries in
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determining credibility, perhaps. The effect of receiving such testimony, however, may be two fold:
First, it may cause juries to surrender their own common sense in weighing testimony; second, it may

produce a trial within a tnial on what is collateral but still an important mstter,

Other jurizdictions agree with this reaconing on the subject of expert testimony on abuse victim's
credibility. In Commonwedith y. Seese, 512 Pa 439,517 A.2d 920, 922 (Pa. 1986), the Pennsylvania
Supreme Court noted that this type of expert testi.m ony was “an encroachment upon the province of the
Jury”” The Court emphatically stated that: To permit expert testimony for the purposes of determining
the credibility of a witness would be an invitation for the trier of fact to abdicate it's responsibility to
ascertain facts relying upon the questionable premise that the expert is in a better position to make such
a judgment.

The Court also stated that if experte were permitted to testify as to the credibility of a particular
class of witnesses such as abused children, then one could imagine “experts” testifying as to the
veracity of the elderly, various ethnic groups, or members of different religious faiths, of persons
employed in varions trades or professions, ete. The result would be to encourage jurors to shift their
focus from determining the credibility of the particular witness who testified at tnal, allowing them
instead to defer to the so called “expert” assessment of the truthfilness of the class of people of which
the particular witness is a member. In addition, such testimony wonld imbue the opinions of “experts”
with an unwarranted appearance of reliability on a subject, veracity, which is not beyond the facility of
the ordinary juror to assess.

Courts have also been concerned v‘vith unfair prejudice to the defendant from this type of expert
testimany. Prejudice can reslt from the testim any's giving “fact finders ... little mare than a false sense

of security based on the incorrect assumption that a reasonable accurate scientific explanation for

behavior has been proved” Marse, at 1026. This testimony on credibility has the effect of “putting an
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impressively qualified expert's sdamp of truthfulness” on a witness' testimony. Azure, supra, at 340.
This “stamp” has the effect of “so bolstering a witnesy’ testimony ... a8 to increase it's probative
strength with the jury and ... it's ‘admission may in some situations on this basis constitute reversible

error.” Homan v. United States, 279 F.2d 767, 772 (8" Cir.).

A child's recollection of the event is another factor for the jury to determine when weighing
credibility and we believe it would impermissibly infringe upon their determination to pemit expert
testimony on this point. As such, we find that it was error to admit an expert's testimony on the subject
of delay of reporting, omission of details, and the mability to recall dates and times.

This sentiment was echoed by the Court in State v. Gibson, 391 So.2d 421, 428 (La. 1980): Our
state constitution and statutory harmless error rule admonish a reviewing court generally to shun
factual questions and fo reverze only when substantial rights of the accused have been affected.

When considering the erroneous admission of evidence, this Court has set out the test to be
“whether there is a reazonable probability that the evidence might have contributed to the verdict, and
whether the reviewing court is prepared to state beyond a reasonable doubt that it did not” State v.
Walters, 523 So0.2d 811 (La. 1988).

In this instance, the State's cage is based largely upon the testh;l ony of the victim. The inadmissible
expert testimony served to unduly bolster this testimony and, in all probability, made it much more
believable to the jury. Consequently, the jury would probably gave the testimony of the victim more
weight than it, standing alonme, would have otherwise received Given this effect of the expert's
testimony, this Court is not prepared to state that, beyond a reasonable doubt, the testimony of the
peychologist had no effect on the guilty. Thus, the prejudice created an error is not harmless, and
warrants reversal.

In Lawrence, the OCCA found that impermissible vouching occurred where a social worker
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testified, with reference to a minor child, that ten-year-olds generally do not lie. 796 P.2d at 1176-77.
On direct examination, the prosecutor asked the social worker whether she had formed “any kind of
opinion as to what was being told to you by [the child victim]?” /. at 1176. The social worker replied,
in part, “Ves, . . . . we usnally with all the experience, et cetera, find that by ten or up to and past ten
they do not lie about these things . . . ” /d Citing the rule that experts may not be used to assess a
witness's credibility, the OCCA held that the social worker had impemmissibly vouched for the
truthfulness or credibility of the child victim. /d. at 1177; see also Davenport v ama, 806 P.2d
655, 659 (Okla.Crim.App.1991) (citing Lawrence for this proposition that “expert testimony may not
be admitted to tell the jury who is cotrect or incorrect, who ig lying and who is telling the truth™).
Parker v. Scott, 394 F.3d 1302, 1310 (10 Cir. 2005): Fedeml Rule of Evidence 702 permits expert
 testimony “scieatific, technical, or other specialized knowledge will assist the trier of fact to understand
the evidence or to determine a fact in issue.” However, “[a]n expert may not go so far as to usurp the
exclusive function of the jury to weigh the evidence and determine credibility.”” 4zure, 801 F2d at 340

(quoting United States v. Samara, 643 F.2d 701, 705 (10® Cir.), cert. denied, 454 U.S. 829, 102 S.Ct.

122, 70 L.Ed.2d 104 (1981)). Nor may an expert pase judgment on a witness' truthfulness in the guise

of a professional opinion. United Statesv. Whitted, 11 F.3d 782, 785-86 (8" Cir.1993).

Westcott v. Crinklaw, 68 F.3d 1073, 1076 (8" Cir. 1995): The most significant question raised by

appell_anf is whether the trial court emred in allowing the government's expert to testify as to the
eredibility of the victims' statements about the conduct of the defendant. See: United States v. Azure,
801 F.2d 336 (8™ Cir.1986). It is the exclusive province of the jury to determine the believability of the

witness. United States v. St. Pierre, 812 F2d 417, 419 (8" Cir.1987). An expert is not permitted to offer

an opinion as to the believability or truthfulness of a victim's story. United States v. Spatted War

Bonnet, 882 F.2d 1360, 1362 (8™ Cir. 1989). If such testimony is admitted, we must decide whether the
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wrong is of a constitutional dimension; that is, whether it is so prejudicial as to be fundamentally
unfair, thugs denying the defendant afair trial. Adesifi v. State, 854 F.2d 299, 300 (8" Cir.1988).

Bachman v. Leapley, 953 F2d 440, 441 (8™ Cir. 1992). [Aln expert witness may not give an
opinion as to the beliejvability or truthfilness of an alleged victim's story. United States v. Azure, supra;
US. v. Spoited War Bonunet, supra

In thiz instance, the State's case ig based largely upon the testimony of the victim. The inadmissible
expert testimony served to unduly bolster this testimony and, in all probability, made # much more
believable to the jury. Consequently, the jury would probably give the testimony of the victim more
weight than it, standing alone, would have otherwise received. Given this effect of the expert's
testimony, this Court is not prepared to state that, bevond a reasonable doubt, the testimony of the
paychologist had no effect on the guilty.

Simply put, the purpose of the State's introduction of the “expert” witness in this case was to
corroborate the testimony of the alleged victim. With the lack of physical evidence, lack of
corroborating evidence or testimony, the State had to overcome the credibility issues of the statements
presented by the alleged victin and her mother. Therefore, the State utilized the testimony of the
“expert” witnesses in order to defeat the fact of the insufficient evidence in thig case. Thus, the
prejudice created an error which is not harmless, and warrants reversal.

WHEREFORE, for these reasons, after qareful consideration, this Honorable Court must reverss
the conviction and sentence due to the lack of sufficient evidence “without” the testimony of this
“expert” witness to comroborate the alleged victim's testimony in this matter. In the altetpative, this
Court must reverse the conviction and sentence and remand for further proceedings.

Ms. Matherne s sumply not qualified to render any opinion as to whether éommentaxy contained

within medical records are consistent with abuse. When the State attempted to elicit such testimony,
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frial counsel should have objected and asked to conduct a Daubert hearing ontside the presence of the
jury.

Mr. Le suspects that, if done, Ms. Matheme would not have provided a valid scientific basis for'her
apinion of thiz magnitude. At a bare minimum, remand ig needed to develop a record regarding Ms.
Matherne's credentials, the methodology used to support her opinion, and the validity of the field itself.
Law on Opinions: |

In both above reference instances, Mr Le was denied Due Process by having witnesses render
opinions concerning the credibility of his accusers. Mr. Le suggests that neither witness was properly
qualified sz an “Expert” in the nuance of fields for which they gave opinions and, as such, their
testimony should be governed by the rules concerning lay witnesses.

Under our law, a lay witness is permitted to draw reasonable inferences from his or her personal
observations. If this testimony is a natural inference from what was observed by the witness, thel
testimony may be pénnitted. Neither Detective Nicand nor Ms. Matherne meet this standard.

As for Detective Nicand, there was nothing in the Record to draw the natural inference that delayed
reporting is associated with Vietnamese culture outside of his self-serving statement. It's simply his
opinion unsupported by any shred of data. Regrettably, this opinion bolsters the credibility of the
accusers.

As for Ms. Matherne, it is not believed that she observed the statements made on the medical
diagncsis.. So, by definition, she would not be qualified to render an opinion regarding how statements
made to medical professionals would be consistent with sexual abuse. Of course, the elephant in the
room ig whether she is even qualified to opine regarding the recognition of sexual abuse and whether
Nicaud is familiar enough with Vietnamese culture to be our guide.

It must also be noted that Ms. Matherne has never been presented, or accepted, as an “Expert”
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concerning sexnal abuse allegations prior to this trial. This was done without the benefit of a Daubert
hearing to actually determine her qualifications. There was also no svidence presented that Ms.
Matherne has ever been trained, or received any education concerning diagnosis of sexual abuse.

In the event either witness is deemed an expert, their testimony still should not have been admitted
since experts can not opine on the credibility of the witness. It is well settled that when an expert places
hig “stamp” upon the truthfulness of a witness testimony, it is prejudicial. Here, both witnesses'
testimony, in essence, vouched for the accusers' credibility. We must keep in mind the scarcity of
testimony from each accuser elicited during their direct examinations. These opinions were cntical for
the jury to side against Mr. Le who adamantly denied any wrongdoing at trial.

The admission of such testimony can not survive harmless error analysis. As stated above, there is
really no way a jury could have convicted Mr. Le based solely upon the testimony of the accusers.
They provided no real details of abusive behavior and there wasn't a shred of physical evidence
supporting their claims. Much weight must have been given to the detective and the guidance counselor
in order for Mr. Le to be convicted Under these circumstances, it should seem reasonable that their
teétimonies concerning wituess credibility confributed to the verdict. As such, Mr. Le requests a remand
to the trial court for a new trial.

SUMMARY OF ARGUMENT

All trials should be fair. Trial counsel be up to the challenge. Mr. Le secks to have his conviction
reversed. Hig conviction is based solely upon the limited testimony of his two accusers. In reaching
their verdict, ﬂle Jury had to make a credibility call between the two accusers and with Mr. Le, who
denied his guilt.

Tipping the scale in favor of the State was evidence from the lead detective pertaining to his

opinion concerning the veracity of Mr. Le and his accusers; and a guidance counselor also supported
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their veracity through an unqualified expert opinion.

These errors could have been prevented. Surely, the Court would have sustained trial counsel's
objection to the lead detective's testimony regarding the veracity of the case witnesses and would have
prevented him from commenting upon the nuances of Vietnamese culture and it effect on the victim's
desire to report this crime if he was duly qualified as an expert in this field.

Surely, the combination of these errore swayed at least one juror and, in deing so, does not render
the errors harmless.

Trial counsel was ineffective for failing to object to multiple lay witnesses rendering expert
opinions that, in essence, vouched for the credibility of the accusers — condemning Mr. Le to life in
prison without sufficient evidence.

In one instance, the case detective provided an opinion of delayed reporting within the context of
Vietnamese culture and deemed the accusers more credible than Mr. Le, In fact #t appears as though the
detective testified as a living, breathing lie detector test. Although the detective has twenty-two years of
experience as an officer of the law, he cannot testify with cerfainty that one person ig being more
truthful than the other.

In another instance, a guidance counselar wag shle to review statements within medical reparts to
opine that the statements contained therein were “consisted with” sexual abuse. It doesn't appear that
counsel was notified in advance the expert nature of each witness, nor does it appear a hearing was ever
conducted.

Furthermore, it appears that Ms. Matherne has received e training concerning child sexual assanlt
other than the fact that she iz required to report such if a student reports such to her. There is no
testimony of any such training of whether Ms. Matherne is able to discern the validity of any such

complaint.
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CONCLUSION
After areview of the Record in this case, Mr. Le this Honorable Court must determine that Mr. Le

was denied his constitutional nghts to a far and impartial trial in this matter.

Furthermore, jurists of reason would have properly considered Mr. Le's Issnes and Granted Mr. Le
relief from his convictions.

The record sufficiently supports Mr. Le's allegation of substantial error. Therefore, this Honorable -
Court should find that, in the Interest of Justice, Mr. Le should receive a new trial, or in the alternative,
an evidentiary hearing to review the ments of the constitutional violations. Mr. Le seeks relief and has
gated grounds under 28 U.S.C. § 2253, specifying, with reasonable particularity, the factual basis for

such relief. Additionally, his pleading clearly alleges Claims which if proven, entitle him to

constitutional relief.
WHEREFORE, after a careful review of the ments of these Claims, Mr. Le contends that this
Honorable Court will find that reasonable jurists would not aliow these convictions to stand.

Respectfully submitted this 8% day of'April, 2010.

Tam Q. Le #60578
MPEY/Sprnuce-4

Louisiana State Penitentiary
Angola, Louisiana 70712-9818
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