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No. 16-6852 

UNITED STATES COURT OF APPEALS 
FOR THE, iXTh..QIRC1)lT 

FILED 
Feb 28,2018 

DEBORAH S. HUNT, Clerk 

UNITEDSTATES OF AMERICA, 

Plaintiff-Appellee, 

V. 

JASON CURTIS BROWN, 

Defendant-Appellant. 

,1 

BEFORE: COLE, Chief Judge; DAUGHTREY and DONALD, Circuit Judges. 

- -. 

The court received a petition for rehearing en banc. The original panel has reviewed the 

petition for rehearing and concludes thatthe issues raised in the petition were fully considered 

upon the original submission and decision of the case The petition then was circulated to the 

full court. No judge has requested avote, on the suggestion for rehearing enbanc. , 

Therefore, the petition is denied 

ENTERED BY ORDER OF THE COURT 

Deborah S. Hunt, Clerk 

,k;f// 

All 
4-- V)  
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No. 16-6852 

UNITED STATES COUROF APPEALS [j lOr" 
FOR THE SIXTH CIRCUIT 

FILED 
UNITED STATES OF AMERICA, ) . .' i. W-2611"2017. 

) DEBORAH S. HUNT, Clerk 

Plaintiff-Apellee, 
. ) 

). 
V.  ) ORDER 

) 
JASON CURTIS BROWN  

) 
Defendant-Appellant. ) 

) 

Before: COLE, Chief Judge; DAUGHTREY and DONALD, Circuit Judges. 

Jason Curtis Brown appeals his sei ië f 'iSO ihth' !rfiprisdnthent for distribution of. 

heroin. The government''moves to dimiss pp a ei an appellate-Waiver provision,  in 

Brown's plea agreement. Brown argues thahe IId not knowingly enter his plea or waive his 

right to raise a Fifth Amendment challenge to his conviction. First, he contends that the entry of 

his plea following the denial of his motion to dismiss strongly suggests that he intended to 

preserve the issue for. appeal.. Second .he .argues that the magistrate judge's and government's 

explanation of his appellate-waiver provision does not preclude his interpretation. Alternatively, 

he asserts that enforcement of his waiver woufdresult in a miscarriage of justice, because the 

district court disobeyed this court's remand order by permitting him to be charged in a 

superseding indictment before deciding whether to dismiss his original indictment with or 

without prejudice. 

, •f(q) 
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Appeliantwoildilce.ths Honorable Court1 çfjApp.eals for the. Sixth qruit to grant his 

recall the mandation njentiqned.Lastly,Appel1antw9u1d l
  to.be. held to. less:stringent 

standards :ani formal -pleadings..drafted by attorneys. See ff4ines.v,Kn.er 
40 I1S.519 (1972) 

Appellant has ttme.1yfid1is recall the mandate motion r
 once the Supreme. C9prcfrt.h. United 

States his motion in the BOP leaimail box wiich1s. 

deemed timely. See lloust ivLac-k, 101 L.Ed2.d )245 (1988).. . 

Jason C. ,Bro, #O7i75O8 ., 

• - : . -. • • . . • • • 
,. Federal Correctional Institution 

Ashland 

P.0..BoxE6001  

Ashland, KY 41105 

• 
•• • 
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United States Court of Appeals 

For the Sixth Circuit 

Case #: 16-6852 

Notion to recall the mandate in light of the Supreme 

Court's new ruling in Class v. United States 

Comes now Jason C. Brown (hereinafter) ref erred to as Appella
nt,-w.oves this Honorable 

United States Court of Appeals for the Sixth Circuit to recal
l its October 28, 2017 order in 

light of the Supreme Court of the United States new rule of law interpretation of Federal Rules 

of Criminal Procedure, Rule 11, which deals with what does not constitute a "plea waiver." 

see Class v. United States 583 US (2018) 

This Court of appeals when deciding the Appellant's direct appeal regarding Federal Rules 

of Criminal Procedure (hereinafter) referred to as Fed.R..CRIM.P rule 11 held in pertinent part, 

"Our review of the transcript of Brown's hearing establishes that the district court complied 

with Rule 11 and that Brown's waiver was knowingly and voluntarily. Thus the appellate-waiver 

provision is enforceable, and that provision precludes Brown from appealing his guilty plea, 

conviction, and sentence. His only issue on appeal falls within the, scope of that waiver and 

thus cannot he reviewed. See United States v. Beals 698 F,3d 248, 256(6th Circuit, 2012) see 

Fp 

(order at page. 2). (Appeals court order Oct. 26, 2017 exhibit #Q (order Feb. 28, 2018 exhibit #2) 

This court has jurisdiction to recall the mandate in situations where a new Supreme. Court 

case has changed the landscape of the law. See United States v. Saikaly 424 F.3d 514 (6th Circuit 

2005) "...Although courts of appeals have the inherent authority to recall a mandate, such power 

should only be exercised in extraordinary circumstances because of the profound interests in 

repose attached to a court of appeals mandate. Calderon v. Thompson 523 US 538, 549-50, 

14L.fd.2d 728, 198 5.ct.1489 (1998). Furthermore, such power "is one of last resort to be held 

in reserve againt grave, unforeseen contingencies." id, this court likewise has emphasized that 

A?PJJ12Ik ('V w L1) 
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this power is sparingly used';'. and ohly in cass'qhe' . pa'it can déonstrat.eiceptina1 

circumstances" -Si toOv'érfde the ' s'tt rong'~ibli6 'that. be an end to 

a case in lit tio. ..Jl1southCbp '. FCC:'96' F.3d 849 851-52 (6th 'Circuit; 1996) quoting 

Hine v. Rôra1'ndeaity Co 253 F.2d iii',' 114 6th'C1r198) at 517'; seaisoUiitad States :v 

Murray .2 Fed Appx 398 (6th Cii , 2001) ("i?his co.rL has ncve. decidcd if the circumstances 

underlying a motion to recall a mandate are suficientyextraordnary;when'the -Unitd States 

Supreme Court issues .a new rule in a separate case that affects the substantive merits of a 

case decided by this court but 'for which our judgement has not yet become final. At least one 

other circuit, however, has held that:when an intervening Supreme Court case calls into question 

the "Integrity" of a separate judgement, the circumstance is. extraordinary enough to warrant such 

an extreme remedy. See Zipfel v.'Hall'iburton Co.. 861 F2d 565, 567 (9th cir, 1988) ("When a. 

decision of the Supreme Court depdt'sin some pivotal aspects from a decision of a Federal 

Appeals court, recall of the mandate maybe warranted to the extent necessary to protect the 

integrity of the court of appeals' prior judgement.") (quotations omitted) at 400. 

In order to grant a recall the mandate or a reconsideration motion this court have set out 

three basic prongs which can be used to recall the law of the doctrine. The law of the case 

doctrine precludes reconsideration of previously decided issues one three exceptional 

circumstances exist: (1) where substantially different evidence is raised on subsequent trial; 

(2) where a subsequent contrary view of the law is decided by the controlling authority; or 

(3). where ,a decision is clearly erroneous and would work a manifest injustJce. Westside Mothers' 

v. 01szewsk1 454 F.3d 532, 538 (6th dr. 2006) 

The mandate rule requires lower courts to adhere to the commands of the superior court and 

proceed in accordance with the mandate United States v. Moored 38 F.3d 1419 (6th dr. 1994) 

Therefore, Appellant, humbly prays that this circuit recall the mandate of October 26, 2017, 

and en bane opinion February 28, 2018 in light of Class e s Supra ruling which held ("However, a 

we explained in Part II Supra Class valid guilty plea does not by itself bar direct appeal of 

constitutional claims in these circumstances. As an initial matter, a valid guilty plea forgoes 

not only a fair trial, but also other accompanying constitutional guarantees." Ruiz, 536 US at 

628, 629.") see slip //7 

 


