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" No. 16-6852 T
~ FILED
UNITED STATES COURT OF APPEALS " Feb 28, 2018
FORTHESXTHORCUT | DEBORAH S. HUNT, Clerk
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'UNITED STATES OF AMERICA, ; .
. Plaintiff-Appelice,

V.

{

" JASON CURTIS BROWN,

Defendant-Appellant.
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BEFORE: COLE, Chief Judge; DAUGHTREY and DONALD, Circuit Judges.
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The court réceived a petition for rehearing en bahc. The origilraal.‘panevl has reviewed the
petition for rehearing and Cohc‘ﬁ!qdagf;@gi theissues raised-in _tﬁé’;ﬁéﬁtidn were fully considered
upon the original submission and decision of the case: The petition then was circulated to the
full court. No judge has rﬁequésted, *'E‘.“;’f?t‘?._o‘nf!'f‘}é (_smljg'g_estiqg f@r rehearing en banc.

Therefore, the petition is':d“enieq. L

ENTERED BY ORDER OF THE COURT

Deborah S. Hu_n_t, Clerk
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FILED

UNITED STATES OF AMERICA, ) SV 0ct 26,2017,
: ' ) DEBORAH S. HUNT, Clerk
i ) R DA er) !:.4 ,".'
Plaintiff-Appellee, ) IR SRR
vooo! ) ORDER
) FSE T
JASON cT JRTIS BROWN ) .\
) b
Defendant-Appellant, )
. )
;\' AR Y OUSAG e L T i s

Before COLE, Chlef Judge DAUGHTREY and DONALD Circuit Judges
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Jason Curtis Brown appéals his sentence 5180 ?rﬁgonths ;irﬂﬁriéanment for distribution of -
herd%n. iI‘he govemrnent E'ino_\‘/,.es to dir‘s;miss,_ fheappea? biséd on énfnppellate-'\ivaiv_er provision in
Brown’s' plea agreement. Br’ownb argues that‘he drd notknowmgly enter his plea or W'aive his
right to raise a Fifth Amendment challenge to his convict_idn.' Fxrst, he contends that the entry of
nis plea following the deninl of his motion to dismiss strongly suggests that he intended to
preserve the issue for. appealg, Se.cond“,‘- he ‘»a;gue'sv (thqt the magistrate judge’s and government’s
explanation of his appellate-wawer provxslon does not prectude his interpretation. Alternatwely, ,

“he asserts that enforcement of his warver would result in a miscarriage of justice, because the
district court disobeyed thls court’s remand :order by permitting him to be charged in a
supereeding indictment before deciding whether to dismiss his original indietment with or

without prejudice.
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Appellant-would. like -this Honorgble Couytﬁgf;Appeale forqtheSSixth Qifegit to grant his

recall the mandzation mentloned. Lastly, Appellant would like to, .be held to. less strlngent

Qtandards than formalrpleadlngs drafted by attorneys., See Halnes Ve Kerner 407 Us. 519 (1972)

of the Unlted,

Appellant has 'timely. filed: h1s recall: the mandate wotion:once the Supreme Co rt

States ruled-in Class-Supra in Whlch he.- plaged his motion in the BOP legal mall box whlch is o

deemed timely.-Seezﬁoustcn<v,;Laok 101;L.Edﬂgqﬁz4ﬁh(l988)f-A ta . i; oL
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United States Court of Appeals

C{erk 4 For the Sixth Circuit

United States " Case #ﬁ 16-6852

NV

Jason C. Brown

Motion to recall the mandate ‘in light of the Supreme .

Court's mew .ruling in Class v. United States

Comes now Jason C. Brewn (hereinafter) referred to as Appellant, moves this Honorable

United States Court of Appeals for the Sixth Circuit to recall its October 28, 2017 order in

llght of the Supreme Court of the United States new rule ¢t law 1nterpretation of Federal Rules

of Criminal Procedure, Rule 11, which deals with what does not constitute a "plea walver."

see Class v. United States 583 US (2018)

This Court of appeals when deciding the Appellant's direct appeal regarding Federal Rules

of Criminal Procedﬁre (hereinafter) referred to as Fed.R.CRIM.P rule 11 held in pertinent part,

“M'Our review of the transcrlpt of Brown s hearing establiches that the district court complied

with Rule 11 and that Brown's walver was knowingly and vol untarlly. Thus the appellate—wa1ver

provision is enforceable, and that prov151on precludes Brown from appeallng his guilty plea,

"conviction, and sentence. His cnly issue on appeal falls within the. scope of that waiver and

thus cannot ke reviewed. See United States v. Beals 698 F.3d 248, 256(6th Circuit, 2012) see

. . . B asc . '
(order at page 2) (Appeals court order Oct. 26, 2017 -exhibit #l)(ggder Feb. 28, 2018 exhibit #2)

This court has Jurisdlction to recall the mandate in situations where a mnew Supreme Court

case has changed the landscape of the law. Seernited States V. Sa;ka;z 424 F.3d 514 (6th Cirouit

2005) ".,.Although courts of appeals have the inherent authority to recall a mandate, such power

should only be exercised in extraordlnary circumstances because of the profound interests in

Calderon v. Thompson 523 US 538, 549-— 50,

repose attached to a.court of appeals mandate.

141,.Fd.2d 728, 198 5.ct.1489‘(1998); Furthermore, such power "is one of last resort to be held

in reserve againSt'grave, unforeseen»contingencies." 1d, this court likewise has emphasized that
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this power is sparingly used; and ohly in cases whére 4 party car démonstrats esceptional '
circumstances” "sufficient to¢veétride the strong piblic policy that there-should be an end to -:

a case in liuigaeiaﬁf.Q”hﬁéilsbu'h.Forp. V. PCC 96 F.3d 849; 851-52 (6th Circuit, 1996) guoting

Hines’ v. Royal Lndemnlty Co. 253 F.2d 1115" 114 {6t :Ciry 1958) at 5173 see algo United States wv.

MUrray_Z‘Feﬁ.Abﬁx’BQB (6th cir:; 2001) ("This céurﬁﬁhannevef?deCided iflﬁhe'circuﬁstances
underiying a motion to recall a mandate -are sufficient 1) extraordinary “when <the United States -:
Supreme Court issues a new rule in a separate case that affects the substantive merits of a

case dec1ded by this court but for whlch gur judgement has not yet become final. At least one

other c1rcuit, however, has held that‘when an . intervenlng Supreme Court case calls into question
the "Integrity" of a separate Judgement, the c1rcumstance is. extraoralnary enough to warrant such

an extreme remedy. See Zipfel V. Halllburton Co._861 F.2d 565, 567 (9th cir, 1988) ("When a.

decision of the Supreme Court aeparts‘in some pivotal aspects from a decision of a Federal
Appeals court, recall of the mandate may.be-warrauted.to the extent neceSSary to proteet ehe
integrity of the court of appeals' prior judgement.") (quotatious omitued)-at 400.

In order to grant a recall the mandate or a reconsideration motion this court have set out’
three basic prongs which can be used to fecall the law of the doctrine. The law of the case
doctrlne precludes reconsideratign of previously decided issues one thrée exceptlonal
circumstances exist: (1) where substantially dlfferent evidence is raised on subsequene'triai;

- (2) where a subsequent contrary view of the law is decided by the controlling authority; or

(3). where a decision is clearly erroneous and would work a manifest injustice. Westside Mothers

V. Olszewski 454 F.3d 532, 538 (6th cir. 2006)

The ‘mandate rule requires lower courts to adhere to the commands of the superior court and

pfoceed in accordance with the mandate United States v. Moored 38 F.3d 1419 (6th cir. 1994)

Therefore, Appellant humbly prays that this circuit recall the mandate of Octdber 26, 2017,

and en banc opinion February 28, 2018 in light of Class's Supra ruling which held ("However; as

we explained in Part II Supra Classg valid guilty plea does not by itself bar direct appeal of
-constitutional claims in these circumstances. As an initial matter, a valid guilty plea forgoes
not only a fair<trial; but also other accompanying constitutioral guarantees." Ruiz, 536 US at

2(2) oY)

628, 629.") see slip #7



