IN THE

~ 5T, e e
SUPREME COURT OF THE UNITED STATES

Supreme Court, U.S.

FILED
JOYUNATHAN SAMYFRL WILLTAMS — PETITIONER APR 0' zmg
(Your Name) CFFICE OF THE CLERK

VS.

CALTFORNIA DEPT; OF OORR, % R9AB, RESPONDENT(S)

ON PETITION FOR A WRIT OF CERTIORARI TO

C UNITED STATS COURT OF APPRALS ©N® THR NINTY CIRCUIT

(NAME OF COURT THAT LAST RULED ON MERITS OF YOUR CASE)

PETITION FOR WRIT OF CERTIORARI

Mr., Johnat‘hanhS. Williams

(Your Name)

Correctional Training Facility Soledad

(Address)

P.0O. Box 689, Soledad, California 93960-0689

(City, State, Zip Code)

CDCR Mumber X-46368
(Phone Number)




II.

ITI.

VI.

QUESTION(S) PRESENTED

DIR THE U.S.D.C. COMMIT LEGAL ERROR BY GRANTING DEFENDANT'S
MOTION TO DISMISS UNDER RES JUDICATA WITHOUT ALLOWING THE
APPELLANT AN OPPORTUNITY TO CONTEST IT?

DID THE U.S.D.C. COMMIT LEGAL ERROR BY ADOPTING THE FINDINGS
OF THE MAGISTRATE THAT THE LEGAL ARGUMENTS IN THE FIRST AMENDED
COMPLAINT AND REQUEST FOR INJUNCTIVE RELIEF DID NOT STATE A PRIMA FACIE
CASE FOR RELIEF EXCEPT FOR THE DENTAL ARGUMENTS?

DID THE U.S.D.C. COMMIT LEGAL ERROR AND VIOLATE APPELLANT'S
DUE PROCESS AND FEDERAL PROCEDURAL RIGHTS BY ALLOWING THE
MAGISTRATE TO PARTICIPATE OVER APPELLANT'S REPEATED OBJECTION
IN VIOLATION OF ROELL V., WITHROW, CAUSING AN UNWARRANTED
IMPACT UPON THE COURT'S APPOINTMENT OF COUNSEL AFTER THE
REVERSE AND REMAND BY THE DISTRICT JUDGE?

SHOULD THE U.S.D.C. HAVE ALLOWED SUBSTITUTION OF DEFENDANT
PARTIES WHO WERE PLED IN THE DECLARATION OF FACTS (DOF) and
SET FORTH IN THE REQUEST FOR INJUNCTIVE RELIEF (RIR) PRIOR TO
DISMISSAL?

. DOES DEFEJDAVT S CONDUCT HERE AND PRISON POLICIES CREATE DISPARATE LIVIVG

CONDITIONS, VIOLATIONS OF COV%TITUTIOVAL LAW, ACTING OR FAILING
TO ACT 1IN A DELIBERATELY INDIFFERENT MANNER SUFFICIENT TO SHOCK
THE CONSCIENCE CONSTITUTING-ACLEAR AND PRESENT DANGER TO THE
APPELLANT AND ALL OTHER CDCR PRISONERS SUFFICIENT TO TRIGGER -
THE COURT'S DUTY TO INVESTIGATE?
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI -

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[{ For cases from federal courts:

The opinion of the United’States court of appeals appears at Appendix _B____ to
the petition and is

[ A reported at _730 Fedl. Appx. 516 (9th Cir. 2018) ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished. :

The opinion of the United States district court appears at Appendix
the petltlon and is

to

[ ] repor ted at : ' : or,
[ 1 has been designated for publication but is not yet reported or,
[x] is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at . : _ ; or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the __ court
appears at Appendix to the petition and is

[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported or,
[ ] is unpublished.




JURISDICTION

[ ¥ For cases from federal courts:

The date on which the United States Court of Appeals decided my case

[ ] No petition for rehearing was timely filed in my case.

[X] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: November 2, 2018 , and a copy of the
order denying rehearing appears at Appendix _B

[X] An extension of time to file the petition for a writ of certiorari was granted
. to and including _April 1, 2019 (date) on _January 29, 2019  (date)
in Application No. 18 A _78 _ . :

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

['] A timely petition for rehearing was thereafter.denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix.

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in ‘
Application No. A

The jurisdictioh of this Court is invoked under 28 U. S. C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

This case comes to the _Court foilowing protracted litigation on
the part of the DEF‘ENDAN.TS'(all employees of the California Department
of Corréctior}s,' hereinafter CDCR). The PLAINTIFF - APPELLANT WILLIAMS
(hereinaf.ter Plaintiff) has suffered the {nvidious deprivation of medical
;nd dental tfeatment accord_ing to stat'e and federal law, as well as the
violations of several federal consent decrees, causing him pain and injuries.

Plaintiff Qas appointed counsel(Dkt. #33), which was "limited" by the
magistrate, -causing procedural errors. On A3-9—17, the 9th Circuit . ordered plaintiff to
respond to the argument that the appeél was not taken in good faith, and
following the respoﬁse 5y the Deputy Attorney Ceneral (DAS) the Court
ruied 11 plaintiff's ftavor. allowing bri.efing to continus (See EXH‘IBIT 40).

Plaintiff filed a request for judicial notice and sought to bring

to the Court's attention the testimonial facts demonstraticg retaliation
that the listrict Court (U.S.D.C.) had previously €iled on 12-15-14, He

also sought to make sure that the Court was aware of rthe 28 exhibits that

he were concomitantly filed with the "DECLARATION OF FACTS" (DOF)(see, U.S.D.C.

dkt. #37-39). While it was the district court and the defendants responsibility

to adhere to ABA Rule 3.4 and provide the Court a complete record, Plaintiff was

relatively certa.in that the respondents would fail to apprise the Court.
of vhis attempts over the years to protect his Due Process rights.

Hére, just as they { the CDCR, DRFENDANTS, and each of them in the Y did
except when the U.S5.D.C, mentioned the motion'for TRO/IR in rejecting the
b!agistréte's Findings % Recdmmendations (MFR), defendant's counsel refused to
acknowledge that OTHER CDCR DEFENDANTS existed as alleged in the DOF, In
fact it was not until.filing the "RESPONDENT'S OPPOSITION TO APPELLANT'S REQUEST
FOR JUDICIAL NOTICE" (U.S.C.A. Dkt. #22) that counsel even mentioned that the

"153 testimonial facts and twenty-eight exhibits" even existed. (Dkt. #22 at pg.02).



v

Plaintiff has suffered retaliation as stated in the DECLARATION,
due to the many 602s, state habeas petitions and federal complaints.
Plaintiff has been impriéoned by the State of California since 199,
At the beginning of his imprisonment, he had thirty (30) teeth,
some re51dual damage to his muscular skeletal frame due to injury
sustained while in the Marines at 17. He is now over 60.

 P1ain£iff does not have, nor has he ever had pyorrhea or any
other disease that would cause him to loose thirteen teeth. He
became aware of the policy to extract rather thaﬁ to repair teeth
early on, and filed an administrative complaint (CDC or CDCR 602),
He has always been put_off,'administratively screened out, or has
beeh denied outright. A dental 602vhas been filed almost every year.

Plaintiff has also had various medical cgmplainté regarding
his back, knees, and neck, which cause pain daily. As well as the
incapacitating migraine headaches he has suffered since he was
injured on active dutf in the Marines. Administrative complaints

have been'filedeach(ﬁ?theyears plaintiff has been in the CDCR, all

to no avail. Indeed, in the underlying COMPLAINT the DEFENDANTS

not only filed an opposition to Dkt. No. 30 & 56, but the District Court DID

NOT address these issues until 8-8-18, well after appeal was filed!

Giveﬁ the state of plaintiff's medical and dental condition,
it is clear that without the intervenﬁion of THIS COURT he will
have to acquiesce to the removal of at least two more teethlor he
will not be given dentures. despite the fact that the teeth that
are sought to be ext;acted would better anchor the dentures! It
is clear from the dental history that the only time he is given

any priority treatment is when he agrees to an extraction of some sort!!



Since it is clearly beyond dispute thatr the CDCR and the parties
Plaintiff named in the "DECLARATION OF FACTS"(DOF) were apprised of ALL
of the relevant facts when each 602 was submitted, the Court should
‘have allowed joind‘er. (See dkt. no. 09).Ineach of Plaintiff's 602s over
almost the last two decades, he has argued that (1) he had a viable
medical or dental argument, and (2) that when he complained about
the actions of medical, dental, or C/0 and administrative malfeasance
he began to suffer increased retaliation from them in some form,

In his complaints over the span of his‘incarceration plaintiff
chronicled a litany of actions that were also the subject of other
602s , by many other inmates in most of the CDCR prisons. In some
cases the medical or employee actic;ns were alleg'ed to be due to either
policy or deliberate indifference/malfeasance. However, ALL of the actions
described in his REQUEST FOR JUDICIAL NOTICE (see, dkt. 39, 12-15-14), and
were also the subject of one of his 602s. (See also dkt. #30, 56, and 65).

Clearly, the defendants counsel was, and is aware of these 602s.
Therefore, plaintiff ‘should have be.en allowed to add claims/defendants
or substitute them for the already served defendants. ALL of the
facts, claims and defendants were inter-connected, and contended to
one  "who is or may be liable" to the Plaintiff given the constitutional

nexus being alleged in the grounds of the DOF and FAC The liability

cf these defendant_s has been asserted when plaintiff originally filedhis 602s.

! In the endeavor 1o establish the existence of a factual dispute, the opposing party need not establish a material issue of fact conclusively in its favor. it is
sufficient that "the claimed factual dispute be shown to require a jury or judge to resolve the parties' differing versions of the truth at trial." The court
"m..ust”'pierce the pleadings and to assess the proof in order to. .- draw "all reasonable infei'ences supported by the evidence of serious" deprivation,
("The specification . . . of the prima facie proof required from respondent is not necessarity applicable in every respect to differing factual situations");
because he is a pro se prisoner. Thomas v. Ponder, 611 F.3d 1144, 1150 (9th Cir. 2010); see also Swierkiewicz v. Sorema N. A., 534 U.S. 506, 512,

( 2002). The court may treat such a document as "part of the complaint, and thus may assume that its contents are true for purposes of a motion to
disnuss under Rule 12(b}(6)." United States v. Ritchie, 342 F.3d 903, 908 (9th Cir. 2003) Vasquez v. Los Angeles Cnty., 487 F.3d 1246, 1249 (9th Cir. 2007).
A pleading need rot repeat the same assertion more than once to provide notice. We understand that the detendaqts or the| |courtought ha.ve pgen
confused to encounter this pair of claims given that the rest of the complaint refers to a singular "Plaintiff.” But Defendants can Ieso]ve such ambiguities
by fling a Rule 12{e) moton for a more definite statement. See Swierkiewicz v. Sorema N.A., 324 U.5. 306,514, 1225, Ct. 992, 152 L. Ed. 2d 1 (2002)

. "If a pleading fails to specify the allegations in a manner that provides sufficient notice, a defendantcan move for a more definite statement
under Rule 12(e) before responding.”); see also Crawford-El v. Britton, 523 U.S. 374, 598, (1998); Erickson v. Pardus, 551 U.S. 89, 93-94, (2C07)

"It has long been established that it is inappropriate to resolve issues of credibility, motve, and intent on motions for §ummary judgmgnt. Itis eqlmlxally
clear that where such issues are presented, the submission of affidavits or depositions is insufficient to support a motion for summary ]udg'ment _
Hardin v. Pitnev-Bowes Inc., 431 1S, 1008, 1809, 101 S. Ct. 2343, 68 L. Ed. 2d 8¢l (1951) (Rehnquist, J., dissenting from the derial of the petition for writ
of cerforan); see aiso Provenz v. Niller, 102 F.3d 1478, 1489 (9th Cir. 1996) ("'Cases where intent is a primary issue generally are inappropriate for
summary .1u dgmert urless ail reasonable inferences that could show, genuine need for trial.™ Matsushita, 475 U.S. at 587 (citations omitted).

. 14



THE DISTRICT COQURT FERRED IN NOT ALLOWING JOINDER/SUBSTITUTION OF PARTIES

Plaintiff contends that the parties named in the DOF are "indispensible
parties", and it was error not to allow him to be heard regarding retaliation

claims (see F.R.Civ.P. 12(d), ¢spe¢ia11y given his TRO/IR motions. The Court has

made clear that there are instances where, as here, due fo conduct "arising
ouﬁ of ...[a] series of transactions or occurrences,”" "[u]lnder the Rules, the impulse is
toward entertaining the broadest possible scope of action consistent with fairness to the
parties; joinder of claims, parties and remedies is st»rongly encoraged.'" See, e.g., M
19(a)(2), providing for "compulsory joinder" of a "requiréd party"zwith respect to

"any right to relief asserted against them..." This has been true since United Mine

Workers of America v Gibbs, 383 U.S. 715, 724 (19%6).

Therefore it is clear that as plaintiff has contended, there is, and
has been an effort made to limit the defendanté in this case despite the
éllegations set forth in the DOF.and in dkt. #0 & 56. The DEFENDANTS named 1in
the DOF apd RIR should have been served by the district court as requeslted.

Plaintiff thus contends that it was clear error for the District Court not

1 !

to join the 'reduired" and "indispensable" parties under F.R.Civ.P. 19(a)(2).

See, e.g., Republic of Phillipines v. Pimentel, 553 U.S. 851, 873 (2008), Moore's

Federal Practice §19.02, and F.R.Civ.P. 18 and 20. The claims/grounds dellineated

what was done, as the DOF and RIR also stated plaintiff's allegations as

to who did what when (especially since they are alleged to be ongoing violations).

. Proper Parties, Required Parties, and Indispensable Parties

if joinder of a required party is feasiblé, the court must order joinder of that party. Fed. R. Civ. P. 19(a)(2). On the other hand, if joinder of a "required
party" is not feasible, the court must conduct a third and final inquiry under Rule 19(b) to determine whether the case can proceed without that party.
See Pimentel, 533 U.S. at 863-64. Under Rule 19(b), based on case-specific [ ] considerations including a nen-exclusive list of factors set forth in Rule
19(b)(1)-(4). the court must "determine whether, in equity and good conscience, the action should proceed among the existing parties or should be
dismissed." Fed. R, Civ. P. 19(b); Pimentel, 553 U.S. 864. If the court, after conducting the requisite equitable analysis, finds that the case cannot proceed
in the absence of the required party, the court must dismiss the case. See Pimentel, 553 U.S. at.873. Tlus is a drastic action that courts are generally
reluctant to undertake, unless serious harm will result from nonjoinder and the plaintiff's interest can be protected by proceeding in another forum. See
Moore's Fed. Practice § 19.02[3](c]. Although the rules do not use the term, the Sixth Circuit and other courts appropriately characterize an
"indispensable party" as follows: “[a] person or entity 'is only indispensable, within the meaning of Rule 19, if (1) it is necessary [i.e., required], (2) its
joinder is cannot be effected, and (3) the court determines that it-will dismiss the pending case rather than proceed in the case without the absentee.”
Rule 19 provides for the compulsory joinder of parties, even where the plaintiff has declined to join a particular party in the first instance. Essentally,
the rule prescribes certain specific circumstances in whith the plaintiff's autonomy to dictate party structure is outweighed by the policy need to join an
additional defendant or defendants to the lawsuit. See Republic of Phillipines v. Pimentel, 553 U.S. 851, 863, 128 5. Ct. 2180, 171 L. Ed. 2d 131 (2008)
("{T]he determination who may, or must, be parties to a suit has consequences for the persons and entities affected by the judgment; for the judicial
system and its interest in the integrity of its processes and the respect accorded to its decrees; and for society and its concern for the fair and prompt
resolutlon of disputes"); see also Moore's Fed. Practice § 19.02[1].

Plaintiff: may bring a joint action: "Persons may join in one action as plaintiffs if: (A) they assert any rignt o relief jointly, >cverally, or in the alternative
with respect to or arising out of the same transaction, occurrence, or series of ransactions or accwrrences; and (B) any question of law or fact common to
all plaintiffs will arise in the acton." Rule 18(a) provides: "A party asserting a claim ... may join, as independent or alternative claims, as many claims as
it has against an opposing party." Fed R.Civ.P. 18(a). 6 ' ’



1. PLAINTIFF'S ORIGINAL & AMENDED COMPLAINTS AND BOTH REQUESTS FOR INJUNCTIVE
INCLUDED THE CDCR DIRECTOR OF CORRECTIONS AND INDIVIDUAL WARDENS POLICIES

Plaintiff contends that The Couft's rejection of the magistrate's
Findings and Recommendations (see Dkt. #33)'makes it clear that counsel
would have been able to reply to the defeﬁdantsf?@TﬂNITO DISMISS (Dkt. #46)
but for the "limited purpose” truncation of the Court's "ORDER". The
prejudicial effect of the magistrate's actions are replete thereafter.

Objective anélysis of the docket sheet shows that tﬁe DECLARATION OF
FACTS (DOF) and EXHIBITS (Dkt. #38-40) was submitted immediately after receipt
of the magistraté's order truncating appointmént Of counsel plaintiff
also filed objections to the district judge which went unanswergd.

Also unanswered was the "OBJECTIONS ..." (Dkt. #53) to the magistrates'
ORDER reliving appointed counsel on 4-28-15(Dkt. #52), which was "FILED"
along with the third objection pursuant to 28 USC §636, and a docket
sheet request. Plaintiff neeéed a docket sheet so he could ascertain his
legal position, having had no reply from appointed counsel, nor copies
of an& documents submitted by counsel.

Thereafter, plaintiff filed the second RIR, which was opposed by

defendants counsel (Dkt. #56 and 57). DEFENDANTS had already been served a

copy'to the first and second request for injunctive relief along with an
attached "DECLARATION" and "EXHIBITS". Before any of the uncontested FACTS in

the RIR could be adjudicated, the magistrate THEN filed "FINDINGS AND..."

(Dkt. #58). Clearly, the record shows that plaintiff has been denied Due Process.

The Article III Court made the following factual findings which show need for relief: ?

4 More apropos to the circumstances of the case here, what plaintiff seeksimmediately is to locate the whereabouts and serve the defendants he has sued
Qven the assistance of counsel, he should be able to succeed in doing that. Thus, under the second factor, both the plaintiff and this court would benef.i.t
from the appointment of counsel to help prosecute plaintiff's case. The plaintiff has been unable to locate the named defendants without assistance, and
more delay may further exacerbate his injuries. (See Pl's Mot. for Inj. Relief at 2 (stating that plaintiff arrived in prison with thirty teeth, but ';110\»' h:g
only eight upper teeth, and has been disfigured by the loss of his other teeth which also created a speech impediment”).) Counsel can help by making
requests for information on his behalf and more efficiently securing responses. - 5

Evaluation of the likelithood of success is ditticult at such an early stage in this proceeding. Plaintifl claims that, over the last ten years, he has repeatedly
requested dental care to alleviate pain and prevent the loss of teeth. (Pl's Am. Compl. at 43, 48.) He alleges that doctors at California State Prison ’
Solano, refused to provide treahment, with the exception of tooth extraction. (Id. at 44.) Plaintiff states he has few remaining teeth with several de,fective
crowns and fillings, (id. at 46-47), and that denial of treatment has caused him to endure "painful tooth aches” that force him ta chew only | onone
side of his mouth, (id. at 44). Similarly situated plaintiffs have won verdicts prewised upon comparable denial of dental care. See, e.g., Woods, 684 F.3d
at936-38 (detailirz a R?vjrwr prisoner’s succrss i a civil rights case for failure 1o provide adequate dental care wlule incarcerated at California State
Prison, Selano) Williams v. Kurk, 2014 U.5. Dist LEXIS 122052, 2014, Decided & Filed September 19, 2014,

-
/



When "limited counsel"” was appointed, plaintiff also objected
reasoning that the magistrate was NOT following.the spirit of the
Court's 9-19-14 order. 1In denying relief to plaintiff's 10—13—15
60(b) motion, the Court agreed that counsel was to be appointed "not
simplf for the effectuation of service." But as the record reflects
at no time did Mr. Schmidt ask plaintiff "if he was'interested in
continued representation ..."(11-02-15 ORDER, dkt. #68 at pages 03-04)

Plaintiff is well aware that he is not a trained lawyer,
and that even one like Mr. Schmidt is better than none at all, as
the case law he has read seems to illustrate that the courts pay
more attention to filings Amade by attorneys. However, let it be
clear for the record: AT NO TIME DID ATTORNEY SCHMIDT CONVEY TO

THIS PLAINTIFF THE DESIRE TO ASSIST HIM.BEYOND SERVICE OF THE DEFENDANTS.

Plaintiff contends that the DEFENDANTS counsel knew tﬁat he had
filed other 602s relevant to retaliationi dental and medical care especially

since the defendants never pled exhaustion as a defense to the suit.
Plaintiff contends that the DEFENDANTS had a duty to notify the Court

that plaintiff had on numerous occasions alleged in 602s, and pleadings

in state court that the DEFENDANTS and their subordinates have, and

still are harassing him because of his legal complaints to the courts.

4. Legal Standard First Amendment Retaliation -

Inmates have a constitutional right of access to courts. Lewis v. Casey, 518 U.S. 343, 350, 116 S. Ct. 2174, 135 L. Ed. 2d 606 (1996); Bounds v. Smith, 430
US. 817, 821, 97 5. Ct. 1491, 52 L. Ed. 2d 72 (1977). There are two types of access to courts claims: those involving,prisoners’ rights to affirmative
assistance and those involving prisoners’ rights to litigate without active interference. Silva v, Di Vittorio, 638 F.3c 1090, 1102 (9th Cir. 2011). For both
types of claims, as a matter of standing, the plaintiff must show actual injury as [ ] a result of the deprivation. Lewis, 518 U.S. at 349-51. Actual injury
means that the prisoner's pursuit of a nonfrivolous legal claim was hindered or prevented. Id. at 353 & n.3 Specifically, a plaintiff must show "actual
prejudice with respect to contemplated or existing litigation, such as the inability to meet a filing deadline or to present a claim." Nevada Dept. of
Corrections v. Greene, 648 F.3d 1014, 1018 (9th Cir. 2011), cert. denied, 132S. Ct. 1823, 182 L. Ed. 2d 627 (2012) (quoting Lewis, 518 U.S. at 348).

"Within the prison context, a viable claim of { ] First Amendment retaliation entails five basic elements: (1) An assertion that a state actor took some
adverse action against an inmate (2) because of (3) that prisoner's protected conduct, and that such action (4) chilled the inmate's exercise of his First
Amendment rights, and (5) the action did not reasonably advance a legitimate correctional goal." Rhodes v. Robinson, 408 F.3d 539, 567-68 (9th Cir. 2005),
Plaintiff presented evidence he was prevented from filing a timely objection to the F&R because California Department of Corrections and

Rehabilitation ("CDCR") Officer Gray conducted a search of his cell on September 9, 2015 and seized or destroyed his objections. (PL's Mot. at 2.) Plaintiff
contends that his cell was searched in retaliation for his legal activities against CDCR. (PL's Mot. for Extension of [ ] Time ("EOT") at 2 (Docket No. 62).)
The search of his cell was out of plaintiff's control and likely interfered with his abili ty to file objections. In re WILLIAMS, |.S., et al., Plaintiff, v. CDCR
2015 U.S. Dist. LEXIS 148335,( Nov. 2, 2013). Although it can be difficult to establish the motive or intent of the defendant, a plaintiff may rely on
circumstantial evidence. Bruce v. Ylst, 351 F.3d 1283, 1288-89 (9th Cir. 2003) (finding that a prisoner establishes a triable issue of fact regarding prison
officials' retaliatory motives by raising issues of suspect iming, evidence, and statements); Hines v. Gomez, 108 F.3d 263, 267-68 (9th Cir. 1997); Pratt v.
Rowland, 65 F.3d 802, 808 (9th Cir. 1995} ("timing can properly be considered as circumstantial evidence of retaliatory intent").

Plaintiff has satisfied the third element of his retatiation clanm, niling a gricvance is a First Amendment protected activity. { | Valandingham, 866 F.2d
at 1138. The Defendants allegedly destroyed Pl < picvances and threatened hun. [1he mere threat of harnt can be an adverse action, regardless of
whether it is carried out because the threatitselt mas byvve a shatters oot Brodirim, 384 F 30 at 1270 These allegations are sufficient to satisfy the first

and fourth elements of Plaintiff's retaliation ci v . 3



The U.S.D.C. Docket Sheet that Plaintiff received along with
the notification that his appeal had been filed enlightened him to
facts that had previously been withheld. Plaintiff had NOT been

sent any of the following documents that appear on the U.S.D.C. Docket:

1. #43- STATUS REPORT and MOTION for EXTENSION of Time
to complete service of process ... (01-16-2015)

2, #48- ORDER signed by Magistrate Judge C. M. Kellison
granting 30 day extension of time ... (02-04-15)

3. #49- STATUS REPORT by Johnathan Samuel Williams
.+ .. (02-13-15) (all sent by appointed counsel) .

These motions were submitted to the Court without plainfiff’s
knﬁwledge, or his receiving a copy of them“as proven by the Legal Mail Log.
Plaintiff's CDCR Legal Mail Logvfrom CSP Wasco State. Prison
which is attached'hereto as an exhibit showsvexactlyAwhat legal
mail he received. The log documents what legal mail that plaintiff_'
received, and what'lpgal mail he sent. See Exhibit 17, CDCR 119 Mail Log.
Examination 'of the U.S.D.C. Docket Sheet reflects plaintiffv-
requested a U.S.D.C. Docket Sheet on 5-26-15 (dkt. #55), 9-14-
15 (dkt. #61), and 9-17-15 (dkt. #64), With each motion -that he
sent to the Court plaintiff would also request élcurrent docket
sheet, reasoning that when aﬁd if the Courﬁ deigned to respond té
the pleading he would be able to track all of the prior efents, as
plaintiff did not believe that an Article III District Court Judge
‘would ignore the procedurai rules.(Plaintiff also repeatedly filed 28 USC §636(cX2)
Plaintiff assumed that the magistrate was either.misinforming
misinforming or not informing Judge Shubb. of what was occurring;
This is why plaintiff expressly titled and mailed his pleadings fo
"SENIOR U.S. DISTRICT COURT JUDGE W. B. SHUBB". This includes’ the
plaintiff's "OBJECTIONS TO THE FINDINGS AND RECOMMENDATIONS‘ e

at dkt. #53, objecting to the ORDER relieving appointed counsel.



Appointed_cdunsel never responded to letters sent to him, and the only

time plaintiff became aware that counsel had not, nor intended
to respond to the defendants motion for summary judgment was
when he received the magistrate's findings and recommendations.

The record should reflect that plaintiff requested a copy
of the current docket sheet on at least four occasions without
any response from the district court. Plaintiff sought a current
docket sheet so that he could be sure that the documents that
he sent were being received by the Court. This includes dkt. #30 & 56,

Second Motion for Injunctive Relief, which had a DECLARATION IN..

SUPPORT OF MOTION", which was submitted immediately after relief of his

counsel, but nét responded to , violating procedural Due Process.

Plaintiff contends that ALL of these documents are relevant
not only to the summary judgment decision, but also to whether
or not the C"ou'rt should grant injunctive relief. Plaintiff also
contends that any objective amnalysis of his filings, and whether
defendants should have been substituted’starts with his 602s, Here the
positive record r.eflects that while plaintiff has_main‘tainéd (and
still does) that the ﬂR_’I‘ of his dental problems began with>
DEFENDANTS DR.(S) KURK, MCINTYRE, and WOODS:; the dental problems
persist, and are negatively ’effectling his health. Furthermore,
had appointed counsel not been"'limited'.' by the magistrate, the

may have utilized the DOF to substitute defendants from ﬁhé 602s.

? Despite the broad language of Rule 18(a), plaintiff may join multiple defendants in a single action because he also asserts at least one claim to relief
against each of them that arises out of a pattern of similar violations and presents questions of law or fact common to all . . . deliberate indifference .
Charles .L\Ilen'Wright, Arthur R. Miller, Mary Kay Kane. 7 Federal Practice & Procedure Civil 2d §16353; see also United States v. Mjssissippi, 380 U.S.
L.Lastly, the suits arose out of the same nucleus of facts as the earlier case " alleged to be carrying on activities which were part of a series of transactions
or occurrences the validity of which depended upon guestions of law or fact common to all of them. joinder of dentist in one suit as defendants was
proper under Rule 20(a)}; Plata v. Schwarzenegger, 2005 U.S. Di.st. LEXiS 8878 (N.D, Cal.,}\-‘[a}y 10. 2005) see also Brown v. Plata, 131 S, Ct 1910, (2011
1 S, Ct"(Dieliberate indifference’ is a stiingent standard of fault, requiring proof that a municipal actor disregarded a kn_own or obvious consequence
of his action.” Bd. of Criyt'rs of Bryan Cnty. v. Brown, 520 U.S. 397, 410, 117S. Ct. 1382, 137 L. Ed. 2d 626 (1997). "Thus, [ CDCR ] policymakers are on
actual or constructive 602 notice thata particular omission in their [Dental Program]causes[CDCR dentists]to violate cibzens' constitutional rights, the
[CDCR is ] deemed deliberately indifferent if the policymakers choose to retain that program.” Connick, 131 5.Ct. at 1360 (citing Bryan Cnty, 520US. at
407). "t CDCR's]'policy of inaction’ in light of notice that its program will cause constitutional violations 'is the functional equivalent of a decision by the
[CDCR | to violate the Constitution.™ Id. (quoting City of Canton, 489 U.S. at 395 (O'Connor, ., concurring in part and dissenting in part}). "A less
stiingerte standard of fault for a fatlure-to-train clainy 'would result in de facto respondeat supertor halulity en municipalities ., " [,
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Plaintiff's COMPLAINT sought injunctive 'relief,G as well as
“twelve (12) claims for relief. Plaintiff does not know whéther or
hot the Court was aware of the history of his complaints against
the DEFENDANTS, and has never been afforded the opportunity to

have his day in court (ALl of the CLAIMS were first raised in a CDCR 602).

The U.S.D.C. factual findings in appointing counsel.and REJECTING the

Magistrate's F & R, make it clear that the FAC claims are NOT frivolous.

The Ninth Circuit on 1-23-18, clearly-makes a legal finding that the
14 points and legal arguments made in his "REPONSE" were relevant and "non—frivolnus",
The plaintiff‘ prays that the Court here will 1look through the
CDCR and State of California smoke screen that is killing and alsa
maiming him, and other CDCR prisoners wiﬂ1théir medical policies,

First, until the Judge mentioned it in its 11 -02-15 ORDER,

plaintiff did not know that "appointed counsel asked plaintiff if he was

interested in continued representation after he completed the task of serving
the defendants." (11-02-15 ORDER at page 4:01-4:12), Until plaintiff had been

served with the 12-04—15.notification that his appeal had been filed

he was unaware that appointed counsel had filed ANY documents, and

the one docket sheet he received which stopped at 42,Uhted128bﬂ@

The docket sheet stating that the case was closed "and the

appeal filed however, lists anofher twenty eight entries stopping
at number 70. Analysis of that docket sheet reflects that plaintiff
requeéted a current docket sheet numerous times té no avail,

The docket sheet and the record also reflects that plaintiff
filed objections to the magistrate's 4-26-15 order relieving the

court appointed counsel and also requesting a docket sheet.

S Plaintiff. concurrently filed a Request for Judicial Notice, asking that the Court take judidial notice of the exhibits attached to the First Amended
Complaint. {Docket No.39 Attachment). As plantiff himself has incorperated 10 such exhibits into the operative  First  Amended Complaint fFAC at
Fygs., 30~ 34 and centrally relics thereon, and as the authenticity of such exhibits is undisputed, the Court mayv consider such du»cumentt in assessing the
MNMotion to Dismiss, irrespective of deferndant s request, See Lee v Citv of Los Angeles. 230 F.Ad 4n8, 688 (Gth Cir. 2001 rcitation cmitted) tin assessing
Rule 12(b)in) motion, court mas consider docurments property submitted with complaint without need fo convert Rule 12(1).51 moton intfj metion for
summan judgment) abrogated op other grounds as explained in Galbraith v, County of santa Clara, 07 F 3 1114, 1123-2m '\‘“'111‘(:11" ZT‘V 12 Marder v,
Leopez, 430 F.3d $43, 443 1th Cir, 200 wttations s tted) feven 1f document not physically atinchcd to comiplamt, court mav sali consider ducum«.i".x 1N
assessing Rule 120h)rm) motion if complart rofers o document. document is central to plaintitf's claim. and no party qgestmm authenticihy thereod
Ninth Grireuit has "repearediy stiossed thet the Zourt must remain guided by ‘the underly ingpurpose 1 Rule 15 to facibitate deciston on the prorte

Clopes, 200 F G at LI2T (oitatien it
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II. Failure to Provide Contemporaneous Rand Notice -Was Clear Error
The positive regord reflects that the DEFENDANTS failed to
provide a contemporaneous Rand Notice with their motion for summary

judgment as required. By violating this clear precedent, Appellant's

federal Due Process rights were violated. See, e.g., Woods v. Carey,

684 F.Bd 934 (9th Cir..2012); Rand v. Roland, 154 F.3d 952 (9th Cir. 1998).

The Ninth Circuit reiterated this prohibition in Wilkerson v. Wheeler,

772 F.3d 834, 839 (9th Cir. 2014) . The Court made clear .thet the PLRA has a
procedural compenent that "requires inmates to both sﬁbstantially and procedurally
exhaust all clalms through administrative avenues before filing a suit in court.'
Pursuant to Wilkerson, ALL of the CLAIMS in Appellant s ORHHNAL(K»WLAINT,
(0.C.) and/or AMENDED COMPLAINT (A.C.) also have been exhausted in a CDCR 602
that "describel[d] the problem and the action requested.” (citations omitted) at p. 89,

Wilkerson reflects that there, as here, -procedurally Appellant as
the "grievant need not ‘lay out the facts, articulate legal theories, or demand
pafticular relief. All the grievahce need do is object intelligibly some asserted

shortcoming." The Court, relying on a previous opinion in Sapp v. Kimbrell,

623 F.3d 813 (9th Cir. 2010), made comment that is particularly relevant

here holding that there, as here, Appellant "was not required to identify

the doctor by name to exhaust the grievance against him. Neither
-the PLRA itself nor the California regulations require an inmate
to identify responsible parties or otherwise to signal who
ultimately may be sued." Id. Sapp, at pg. 824,

Thus Appellant contends that he has been deprived of procedures in

the Rules that were designed to protect ALL plaintiffs, including those

like himself who happen to be imprisoned. The decision below does not
align with the Court's and Congress' express goal "toward entertaining the

broadest possible scope of action consistent with fairness to the parties." United

Mine Workers of Am. v. Gibbs, 383 U.S. 715, 724 (1966)

12



III. Failure to Allow Discovery and Retaliation Arguments is Error

Appellant, relying in part on Judge KXozinski's analysis of

judicial estoppel in Baughman v. Walt Disney World Co., 685 F.3d 1131, 1134

(9th Cir. 2012) contends that the 7-13-18 opinion violates numerous
previous procedural holdings of the Ninth Circuit and the Supreme
Court regarding prisoner's federal civil rights and court access.
It is now, and has been appellant's legal position that the
District Court hasvin this case and others repeatedly refused to
protect CDCR prisoners state and federal civil rights, even when
the court has previously ruled in favor of a prisone? litigant in
similar circumstances. Also the ineffectiveness of appointed counsel.
In the underlying O0.C. and A.C. appellant's legal argument, if
properly construed, makes a prima facie case of.a "continuing violations
doctrine" insofar as his dental arguments go. It is undisputed that he
_has exhausted a CDCR medical or dental 602 almost every year he has
been imprisoned. So too haé he repeatedly argued that the CDCR has
been engaged in a "pogroh" of segregation and discrimination that
has caused conflict between prisoners, creating a clear and present
véanger. In the present case the DEFENDANTS failed to "specifically ...
[controvert] facts identified in the statement of undisputed facts" appe]ﬁiant

submitted to the Court several times, thus they are "deemed to have

admitted the validity of the facts contained in the statement." Beard v. Banks,

7 Thisis notacase of "resjudicata”  as Defendant suggests. Defendants' conduct on this record can be construed as: (1) a flat refusal of medical
treatment for a condition that if left untreated is serious and painful; or (2) a conditional refusal of such treatment, subject to Plaintiff 's consent to
undergo an unwanted medical procedure that would deprive him of a-body part ke wished to keep. Either way, a reasonable jury could find that
Plaintiff was refused treatment of a degenerative tooth condition thaf caused him acute infections, debilitating pain and tooth loss if left untreated.
Ordinarily, a tooth cavity is not a serious medical condition, but that is at least in part because a cavity is so easily treatable. Absent intense pain or other
exigency, the treatment of a cavity (in or out of prison) can safely be delayed by the dentist's schedule or the patient's dread or neglect, can be subject to
triage or the management of care, can be mitigated or repaired temporarily, and can be coordinated with other related conditions that need to be treated
together. Nevertheless, a tooth cavity is a degenerative condition, and if it is left untreated indefinitely, it is likely to produce agony and to require more
invasive and painful treatments, such as root canal therapy or extraction. See 1993 Public Health Reports 1993, US. Department of Health and Human
Services, Pub. No. 108: 657672, Toward Improving the Oral Health of Americans: an Qverview of Oral Health Status and Care Delivery 3 (“Dental caries
is  progressive disease process. Unless restorative treatment is provided, the carious lesion will continue to destroy the tooth, eventually resulting in
pain, acute infection, and costly treatment to restore the tooth or have it removed. [ 1] "); e.g., Edwina Kidd and Sally Joyston-Bechal, Essentials of
Dental Caries: The disease and its management 45 (1997) (“The 'point of no retum' {for a carious lesion] where we can no longer hope for arrest . . . . is
when a cavity is present ... ."). Consequently, because a tooth cavity will degenerate with increasingly serious implications if neglected over sufficient
time, it presents a “serious medical need" within the meaning of our case lasw.

Indetermining whether a prison official responded reasonably to a known risk, the resources available to the official, including financial resources, or
the lack thereof, may be consider2d. Peralta v. Dillard, 744 F.3d 1776, 1082-83 (9th Cir. 2014) (overruling Snow v. McDaniel, 631 F.3d 978 (9th Cir. 2012)
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The Court in. Aktar also followed the procedures that appellant
contends militates for relief here, in that there too reversal was
~required due to the failure to provide a contemporaneous Rand Notice.

See, e.g., Aktar v. Mesa, 698 F,3d 1202, 1213-1214 (9th Cir 2012) (citing and

affirming the requirement of Rand Notice in Stratton v. Buck, 697 F.3d 1004 (Sth Cir.

2012). The record here reflects that not only was appellant denied
Rand Notice, bﬁt also his Declaration of Facts (DOF), that this Court took
judicial notice of, alleged numerous kinstances of retaliation. .
The Supreme Court has repeatedly repudiated vioiations‘ of the
"deep—rooted historic tradition that everyone should have his own day in court",
which has been denied appellant. Richards.v. Jefferson County, 517 U.S,
793, 798 (1996) . Issue preclusion can NOT 'apply if the issues of law
‘'or fact have never been actually litigated and determined by a valid

and final judgm'ent. See, Restatement (Second) of Judgments §27, p. 250 (1982).

As appellant argued in his Informal Opening Brief (IOB), his procedural
and legal clalms against the CDCR are contained in each 602 he filed.

The district court violated the very thing that the Wilkerson Court

and the Restatement (Second) of Judgments §24, Comment f , warned about, as

"Material operative facts occurring after the decision of an

action with respect to the same subject matter may in themselves,

or taken in conjunction with the antecedent facts, comprise a
transaction which may be made the basis of a second action not
precluded by the first"; cf. id., §20(2) (A valid and. final

personal judgment for the defendant, which rests on the prematurity
of the action or on the plaintiff's failure to satisfy a precondition
to suit, does not bar another action by the plaintiff instituted
after the claim has matured, or the precondition has bees satisfied."
id., §20, Comment k (dlscu531ng relationship of this rule with §24,
Comment f) (Bold emphasis added)

Here, the " precondition" would be another CDCR 602, stating new

factual circumstances, and different DEFENDANT doctors therein, This

is why the DEFENDANTS have not argued lack of exhausfion.See Exhibit 14

14



2, Plaintiff's Factual Allegations In The First and Present Action
Are Relevant For Accuracy As There Was Never Any Discovery Ordered

Plaintiff contends that the U.S.D.C. should have vallowed substitution, or
:]'oinder of DEFENDANTS listed in this pleading. A1l of these DEFENDANTS
and the issues relevant to their acticons were set forth in the DECLARATION
submitted to the Co'urt for judicial notice. Tﬁe CDCR dentists are  listed
in exhausted admipistrative'_complaints submitted to the DEFENDANTS, but thé
Court never considered whether they were relevant to summary judgment.
Those 602s are numbered 1.) WSP-HC-13044472; 2.) WSP-HC-13043824; 3.) OTLA-51—
09-12961; IAB—O713798; TAB-16-00773; WSP=1C~16049191; WSPHC-13043824; SQ-12-00179; and 11-01452,

Tﬁe dentist DEFENDANTS listed in those 602s are:3 KURK (at 66-100);
-MCINTYRE (at 66-72, 77-79); WOODS (66-72); TRANQUINA (66—76, 78); PARK.—LINA(66—76);
 ZANG (at 66-75, 78); HU (at 66-199); WALKER (at 66~100); Cheung (at 66-100);

GUIRGUIS (at 66, 79-100); LO (at -66, 79-100); SIDHU (66, 79-100); Health Mgr. III
D. PEREZ (at 66, 79-100); LEWIS (at 66-79-100); NGUYEN, C. DDS at CTF (Exhibit 23);
Z. AHMED, M.D., and, S. POSSON, (CME) (all in Exhibit 19, 602 #CTF-HC-16043514) .

As alleged in the 602s, DEFENDANTS comspired to retaliate against
him, and to impede First Amendment rights in retal'iation. They are H. WILLIAMS, T. LEE,
HADRAVA, BRIGGS, EVANS, E., YdUNG, C., MITCHELL, X., TATE 1I., HILLIARD, (see Fx. 12,21-22)
'NOLLETTE, JO, BASIC, BLAZEVIC, NELSON, PETERSEN, and TAXERA. They are alleged
t(; have conspired with DEFENlDANT K. MITCHELL, to reta.liate against
PLAINTIFF for his exercising First Amendment rights to complain about

'unconstitutional ptison conditions in 602s filed by him,

5. Whether The Evidence Is Admissible (citing Plaintiff s' Statement of Undispﬁted Facts are to the specific numbered undisputed fact ass’ertec-i.,)

A court may consider the pleadings, discovery, and disclosure materials, as well as any affidavits on file. Fed. R. Civ. P. 56(c)(2). Where the moving
party’s version of events differs from the non-moving party's version, a court must view the facts and draw reasonable . Inferences in the light most
‘favorable to the non-moving party. Scott v. Harris, 550 U.S. 372, 378, 127 S. Ct. 1769, 167 L. Ed. 2d 685 (2007). °

Rule 26(a)of the Federal Rules of Civil Procedure provides that "a party must, without awaiting a discovery request, provide to other parties: a
copy of, ora description by category and location of, all document, data compilations, and tangible things that are in the possession, custody, or control
of the party and that the disclosing party may use to supports its claims or defenses, unless solely for impeachment.” FED.R.CIV.PROC. 26(a)(1)(B). Rule
25(e) provides that liigants have a continuing duty to supplement their disclosures under Rule 26(a). Here, because plaintiff first raised the issue of his
lawsuit against them, and because he continued to file CDC 602 inmate-appeals challenging the validity of their action Plaintiff alleges in his declaration
Defendants' actions as alleged in the Complaint were done with malice and the intent to pre,udice Plaintift's parole eligibility. Plaintiff filed a CDCR 502
at the time gives “fair warming® so defendant has had ample notice of plaintiff 's intent to rely on the documents. As respects plaintiff's argument

Under Rule 803(8)(C). See FED.R.EVID. 803(8)(C) ("The following are not excluded by the hearsay rule, even though the declarant is available as a
wimess: ... Records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth . . . in civil achions and proceedings
Plaintiffs object to the Defendants dispute Plaintffs' allegations in these documents, the court 15 well aware of the limitatons on its ability to accept the
truth of matters asserted in the materials of shich it takes judicial notice, and will proceed accordingly. See, generally, 21B Charles Alan \\;'n'ght &

Arthur Miller, Federal Practice and Procedure §3106.4 ("Facts Judicially Noticeable; Indisputabiliry—"Ascertamable‘Facts—Court Records™) (2d ed. 2012).

Plaintiffs have pled Sufncmm other damages tn establish a complete causal relationship between the alleged misrepresentations and the harm claimed
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STATEMENT OF THE CASE

The "DEFENDANT'S-RESPONDENTS' REPLY TO THE APPELLANT'S RESPONSE TO THE COURTS'
MARCH 9, 2017 ORDER" (sent to the 9th Cir,) recognizes the diépute; i.e., his
"602's and.. "motivation in scfeening plaintiff's exhaﬁsted 602 issues from judicial
revimﬂﬂ(lLSiLA.UQEq?y:#Zl at p. 6) . Therefore, the deféndants' stated legal
position when considered in conjunction with their argument that this
appeal was not taken in good faith, is part of the dispute.

By allowing appellant to proceed, tacitly implying recognition of
the facts (as set forth in appellants’ DECLARATTON OF FACTS (DOF), the
court has to recognize the érror made by the district éourt in failing
to substitute the ggggg.of the defendants as set‘forth by. the Eglgg;

Court precedent holds that a complaint cannot proceed on unexhausted
issues, and the issues are derived from the CDCR 602, which is the basis
of a claim. Thus, the 602's submitted as evidence gains particular
relevance. It 1is appéllant's contention that error here started when
the magistrate féiled to list the correct defendants. Appellant has on
numerous 6ccasions.informeﬂ the Court that he was also contesting the
CDCR dental POLICIES as well as their conduct in alleged violatibn of
the Plata Consent Decree, and made clear that he has an EMERGENT dental
need.that will only get worse without the Court's intervention.

In the "RESPONDENTS' OPPOSITION TO APPELLANT'S REQUEST FOR JUDICIAL NOTICE (O

JN), the defendant's finally recognize the '"153 testimonial facts' and "28

exhibits "

, yet then commits perjury stating the facts and exhibits were
not put before the district court. See, i.e., U.S.D.C. DktEntry Nos. 37-39 which were

submitted prior to the District Court Judge's ruling below "REJECTING...

the Findings and Réummemkmions",ruling in apnellant's favor. This was the
first recognition of what part of the dispute was. But the other 602's

and defendants therein are now part of the record, available for substitution.

16



Plaintiff contends that his legal position is analogous to lLopez.
utilized here as the procedural position is the same, causation and
the rationale for the argument that he "was not required to identify the doctor by rame",
are also similar. So too should the decision whether to grant Plaintiff
relief,g if the intent of the PLRA and the Rules is integrity and justice.

| Plaintiff's oral health had aa egregious and invidious impact on his
ability to concentra;e, make legal arguments or study, and negatively
impacting his general health and well being.>Because of his repeated 602
administrative complaints, he had a tooth filled. However, as can be seen
by the attached diagram of his ﬁouth, he can currently only'chew_on one
side of his mouth. His gums, palate, and roof of his mouthjare constantly
bleeding and abraded because of his dental health.(LatestexmnmtgiaEERUxhﬂ)

Plaintiff contends that his dental condition is a clear and present
danger, as if he looses another tooth on the left side of his mouth, he
will be unéble to masticate his food at all. The invidious eviceration of
teeth since he first filed ANY 602 has given. him a spéech impediment, eroded
self confidénée, and has caused deterioraﬁion of his health in general.

Thus‘Plaiﬁt;ff seeks via this motion to vindicate the principle that
the Court's protection of hisuand all other prisoner's right to have his
day in court still exists. Heré, Plaintiff has been denied Due Proceéss:to
conceivably éxplicate the legal and procedural issues, extracating him
from the quagmire in which he and other CDCR prisoners are immersed. Here,

~despite the Plata Consent Decree, the U.S.D.C. is still inundated with complaints.

% Pro se complaints in civil rights cases are interpreted iberally to give plaintiffs "the benefit of any [*11] doubt.” Akhtar v. Mesa, 698 F.3d 1202, 1212 (9th
Cir. 2012) (citation and internal quotation marks omitted). If a complaint is dismissed for failure to state a claim, the court must "freely" grant leave to
amend unless the plaintiff could not possibly correct errors in the complaint by alleging "other facts." Cafasso v. General Dynamics C4 Systems, Inc., 637
F.3d 1047, 1058 (9th Cir. 2011) (citation omitted); Lopez v. Smith, 203 F.3d 1122, 1126-30 (9th Cir. 2000) (en banc) (citation and quotation marks omitted).
Courts have discretion to deny leave to amend where there is "undue prejudice to the opposing party, bad faith by the movant, futility, and undue delay."
Prison officals violate the Eighth Amendment when they respond with deliberate indifference to an inmate's serious medical needs. Estelle v. Gamble,

. 429 US. 97,103-05, 97 S. Ct. 283, 30 L. Ed. 2d 251 (1976) (citations and footnotes omitted). An inmate's medical need is sufficiently "serious" if,
objectively, the failure to treat it "will result in significant injury or the unnecessary and wanton infliction of pain." Peralta v. Dillard, 744 F.3d 1076, 1081
(9th Cir. 2014) {en banc) (citations and internal quotation marks omitted), cert. denied, 135 5. Ct. 946, 190 L. Ed. 2d 829 (2015). A prison official acts with
-deliberate indifference when he or she is subjectively aware of, but purposefully ignores or fails to respond to an "excessive risk to inmate health” (i.e., a
serious mec'ical need). Colwell v. Bannister, 763 F.3d 1060, 1066 (9th Cir. 2014) (citations omitted). A defendant's alleged indifference must be
substantial. See Estelle, 429 U.S. at 105-06; Lemire v. California Department of Corrections and Rehabilitation. 726 F.3d 1062, 1081-82 (9th Cir. 2013)
Nevertheless, a court must give a pru se litigant leave to amend his complaint "unless it determines that the pleading could not possibly oe cured
by the allegation of other facts.” Lopez v. Smith, 203 F.3d 1122, 1127 (9th Cir. 2000) (en banc) (quotation omitted) (citing Nofl v. Carlson, 809 F.2d 146,
1447 (9th Cir. 1987)}. In the FAC, Plaintiff brings retaliation, conspiracy, due process, and state law deprivation of personal property claims. (See Dier.# 25,

L B
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The irony of the U.S.D.C. Judge's‘response to the 60(b) motion is

that the very next case after Taylor v. Sturgell, 553 U.S. 880(2(138), is Pimentel,

which plaintiff relies upon herein as aiso being aﬁplicable to the DOF.
The record here is clear that procedurally, the District Court erred. by
failing to join "necessary parties" that were supported by the facts alleged
in the DOF, and those set forth in the motion for injunctive relief.
Plaintiff's state and federal Due Process rights were eviscerated hy

10

""in the

the actions of the Court in failing to jdin the "necessaryvpartieé'
DCF and RIR. So too did the Court fail to conduct any investigation into
or even hear his request for injunctive relief (RIR) even though the DAG
also filed a motion contesting it. Which as a matter of law made issues of
retaliation and ALL factual matters reviewable by this Court. (See Dkt.#56 & 57)
In the District éourt's response to the 60(b){ the Court, while it did
memorialize the salient facts regarding the actions of C/OVGRAY, and did
prior to that cause Associate Warden XELLY MITCHELL to return plaintiff's
legal materials, nothing was done about the reprisals,‘tranSfef, harassment,

and other invidious deprivations that affected plaintiff's MEDICAL AND

_dentai health., All of which plaihtiff is stoically enduring even now. .
Clearly claim preclusion éan NOT apply when, as here, tHe issues are
discrete, identified in each 602, and exhausted. It is élso conteﬁded to
have been error noi only for the magistrate to participate over plaintiff's
written objection, to allow the magistrate tp‘answer procedural complaints
about actions taken by that same magistrate. The record reflects ghat plaintiff sought

habeas relief in the Marin County Superior Court when the retaliation was

10, RULES 18 and 20: JOINDER OF DEFENDANTS AND CLAIMS Linkage Requirement

Rule 20(a)(2) of the Federal Rules of Civil Procedure Limits the joinder of defendants, and Rule 18(a), governs the joinder of claims. See Fed. R. Civ. P.
18(a), 20(a)(2). Rule 20(a)(2) provides: "Persons . .. may be joined in one action as defendants if: (A) any right to relief is asserted against them jointly, »
severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences; and (B) any
-question of law or fact common to ail defendants will arise in the action.” Fed. R. Civ. P. 20(a)(2)(A) and (B). Rule 18 (a) provides: "A party asserting a
claim ... may join, as independent or allernative claims, as many claims as it has against an opposing party." Fed. R. Civ. P. 18(a). Wright & Miller's
freatise on federal civil procedure explains that, where multiple defendants are named, the analysis urider Rule 20 precedes that under Rule 18:

Rule 20 deals solely with joinder of parties and becomes relevant only when there is more than one party on one or both sides of the action. It is not
cancerned with joinder of claims, which is govered [*8] by Rule 13. Therefore, in actions involving multiple defendants Rule 20 operates independently

of Rule 18 . .. )
" 1]



Among plaintiff's contentions, which are relevant here is that
DEFENDANTS MCINTYRE, TRANQUINA, PARK-LIN, ZHANG, Y. C,HU, J. WALKER, CHEUNG (DOF #66, 79),

J. LO, H. GUIRGUIS, G. SIDHU, D. PEREZ, and J. LEWIS (#66, 79)(#'s show DOF location),

should have been allowed to be joined pursuant to F.R.Civ.P. 14(a)(1) and
/or the Rules providing for joinder. Given the assertions in his 602s and in the motions
for TRO/IR filed prior to dismissal(i.e., dkt. nos. 30, and 56). Judge SHUBB'S

) ' - 1. ‘l . . . 0
9-19-14 ORDER even mentions the motion for IR in conjunction with his analysds

But compare the 8-8-18 ORDER (Append. A) sent AFTER the Ninth Cir. decision.

Plaint{ff also sought interpleader when he sought to compel DEFENDANTS
who were at that time nonparties to respond to interrogatories, document
production, and explain why they were retaliating against him. See, i.e.
dkt. #16 and 17). This was done right after the motion for reconsideration of the ORDER
dismissing "all other claims and.defendants ...as ordered by the Northern District;"(dkt.
nos. 15-22). The record reflects that he had also sought local habeas relief.
(See Exhibits 7-10). A1l of these assertion of.h;s rights got him was more

retaliation, and another transfer into a more dangerous prison.The record

reflects the district court violated 28 U.S.C. §1657, by failing to "expedite

the consideration of [his motion] for temporary or preliminary injunctive relief..."
This Court has previously recognized '"the severity o6f his alleged injuries
and the potential impact on other prisoners within the California prison system..."(dkt.33:

35 at pg. 11), Plaintiff has contended all along that not only was CDCR dental

policy in violation of his federal rights, but that there was a conspiracy

among State officials to do so, and to retaliate against those who complain.

1. Plaintiff's Motion for Temporary Restraining Order/ Preliminary Injunction

Plaintiff filed a Motion for Temporary Restraining Order and Preliminary Injunction on April 9, 201 4Dkt at 304 56.) Defendants fled an opposition to
Plaintiff's motion on May 29,2015 ((Dkt.No.*57)  Plaintiff filed a reply to Defendants' opposition. :

1. Applicable Legal Standards

Here, Plaintiff argues that Defendants and asserted claims for tortious interference and conspiracy that iricluded actions alleged in 602 appeals, and
“[A] preliminary injunction 1s an extracrdinary and drastic remedy, one that should not be granted unless the movant, bty a clear showing, carries the
burden of persuasion.” Mazurek v. Armstreng, 520 U.S. 968, 972,117 S. Ct. 1863, 138 L. Ed. 2d 162 (1997) (per curiam) (quotations and citation omitted;
see also Winter v. NRDC, Inc,, 555 U.S. 7, 22,129 S. Ct. 363, 172 L. Ed. 2d 249 (2008) ("A preliminary injunction is an extraordinary remedy, never
awarded as of right." (citing Munaf v, Geren, 553 U.S. 674, 689-90, 128 S. Ct. 2207, 171 L. Ed. 2d 1 (2008))); Rizzo v. Goode, 423 US. 362, 378.(1976)
Plaintiff having formaj]y complained of facts from which the inference can be drawn that each and every one of the sixteen Defendants shared and
carried out an agreement to violate Plaintiff's constituional rights. Pleading conspiracy is not an "all or nothing" endeavor. Rather, it is possible to
sutficiently allege a conspiracy among some, but not all, of the Defendants. Further, it is possible to suffidently allege 2 conspiracy among one
Defendant and other non-party prison officials, even if Plaintiff's Complaint fails to state a conspiracy claim against all of the remaining Defendants.

A plaintitt seeking a preliminary injunction must establish that he is likely to succeed on the merits, tha* he is likely to suffer irreparable harm in the
absence of preliminary relief, that the balance of equities bps inhis favor, and that an injunction is in the public interest.” Winter, 335 U.S. at 20 (citing
Munaf, 553 U.S. at £89-90; Defendants are active participants in the allegations of the FAC such that they are critical to the dispositon of the important
issues in the lingation. Further, the Court has discretion to "drop or add” parties under Rule 21 'on such terms as are just,”

10
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I.  APPELLANT HAS CONTENDED THAT THE COURT'S DECISION SUBJECTS HIM TO A
HEIGHTENED PLEADING STANDARD AND IGNORES HIS PRESENT IMMINENT DANGER

Appellant contends that the 7-13-18 decision by the Court errs
as it fails to follow clear judicial and statutory rules, decisions

on the same underlying issue: The heightened pleading standard which

, . R 12
hgs deprived him of exposing defendant's perfidy that places him in danger.

It is clear Plaintiff's complaint also contain as an element of
scienter = that an underlying constitutional violation (i.e., CDCR's
failure to disclose to the Court the fact that the CDCR never had any

intent to faithfully apply the appropriate federal rights to plaintiff,

and/or any other CDCR prisoner), and plaintiff's efforts to expose this.

The irony of Plaintiff's situation was, and is that HIS cpmplaint
has NEVER been granted discovery, and has always béen subjected to a
hightened pleading standard in violation of APardus. Plaintiff has
repeatedly stated that it " is error to require [him] to produce evidence in
support of his allegations before a responsive pleading is filed", and as that is

what occurred here, it "

is sufficient reason to reverse the judgment." Pitre
v. Cain, 131 S.Ct. 8 (2010)(citing Twombly, 550 U.S. at 564 n.8). Thus,
here the doctrine of invited error precludes the Defendants gaining

advantage procedurally from circumstances they are the proximate cause of,

12 On appeal of summary judgment, to be clear, the quastion here is not whether the complaint "contain(s] sufficient factual matter, accepted as true, to
i “state a claim to relief that is plausible on its face." Ashcroft v. Iqbal, 536 U.S. 662, 678, 129 5. Ct. 1937, 173 L. Ed. 2d 868 (2009) (quoting Twombly, 530
US. at 570). Rather, the question is whether the complaint gave “notice of the claim such that the opposing party may defend Kimself or herself
effectively." Starr v, Baca, 652 F.3d 1202, 1212 (9th Cir. 2011). . K [Ulnder the Federal Rules of Civil Procedure, a complaint need not pin plaintiff's
claim for relief to a precise legal theory. Rule 8(a)(2) of the Federal Rules of Civil Procedure generally requires only a plausible 'short and plain’
statement of the plaintiff's claim, not an exposition of his legal argument." Skinner v. Switzer, 362 U.S. 521,131 5. Ct. 1289, 1296, 179 ~ JL.Ed. 2d 233
(2011); see also Fontana v. Haskin, 262 F.3d 871, 877 (9th Cir. 2001) ("Specific legal theories need not be pleaded so long as sufficient factual averments
show that the claimant may be entitled to some relief."). The complaint is therefore not inadequate merely '

Un a motion to dismiss for failure to state a claim, the court must presume all factual allegations of the complaint to be true and draw all
reasonable inferences in favor of the nonmoving party. Western Reserve Oil & Gas Co. v. New, 765 F.2d 1428, 1430 (9th Cir. 1983), cert. denied, 474 U S.
10506,106 S. Ct. 795, 88 L. Ed. 2d 773 (1986). [~ | On appeal, the court reviewing a grant of a motion to dismiss must also presume the truth of the
allegations of the complaint. Mark v. Groff, 521 F.2d 1376, 1378 (9th Cir. 1975). The issue is not whether the plaintiff ultimately will prevail, but whether
he is entitled to offer evidence to support his claim. Scheuer v. Rhodes, 416 U.S. 232, 235, 40 L. Ed. 2d 90, 94 5. Ct. 1683 (1974). The trial court may not
granta motion to dismiss for failure to state a claim "unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim
which would entitle him to relief.” Conley v. Gibson, 355 U.S. 41, 4346, 2 L. Ed. 2d 80, 78 S. Ct. 99 (1957).

We have in this naticn a "'deep-rooted historic tradition that everyore should have his own day in court,” and presume, consequently, that "{a]
judgment or decrze among parties to a'lawsuit resolves issues as among them, but it does not conclude the rights of strangers to those proceedings.”
Richards v. Jeffersor Courty, 317 U.S. 793, 798, 135 L.Ed. 24 75 118 5. Ct. 1751 (1996} (citations omitted; alteration in original). Yet, the court decides
Issue preclusion attaches only "when an issue of fact or law is actually lingated and determined by a valid and final judgment, and the detarmination 15
essential to the judgment.” Restatement (Second) of Judsments § 27, p. 250 (1382 "In the case of a judgment enter2d by confession, consent, or default,
none of the issues is actually btigated ., " [Id., comment ¢, at 257}
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REASONS FOR GRANTING THE PETITION

Plaintiff has no idea how receptive the Court will be to his
‘motion for relief from what is in esscense its own procedural holding.
However, given the decades He has fought for his federal rights,
and the staté and federal constitutional rights of ALL’other CDCR
prisoners , he has nothing to loose except perhaps his life,

Ironically, a review of the many administrative appeals, and
the Court's ruling in Pardus, supra, it is clear that pursuant to
the general pleading rules, and the rules requiring both Screening
and exhaustion reqﬁired by the PRLA, the underlying CDCR appeal or
602 administrative complaint (602) forms the ‘procedural basis of

ANY federal claim that is cognizable. See, e.g., Conley v. Gibson,

355 U.S. 41, 45 (1957), The Théory of Modern Pleading, §72, Federal

Practice and Procedure, Wright and Kane (2011 ed), Erickson v. Pardus, 551 U.s.

89 (2007)) . Malker v. Beard, 789 F.3d.1125 (Sth Gir. 2015) is relied upon here.
Plaintiff contends dismissal of "Docket entries 30, 34, 56.." show
the reality that magistrates often assist the attorne? genera]s in
their evisceration of the few civil rights remaininé to prisoners
-and often refﬁse to acknowledge the valid complaints when they are
brought to the Court's_attention. The First Amended Complaint (FAC) 1lists
CSP SAN QUENTIN, DIRECTOR(S) CDCR, WARDEN(S) CSP HIGH DESERT, Doctors HU, CHUNG,
WONG, MCINTYRE, KURK, and WOODS as well as the operative CDCR 602 Gier&{Bﬁﬂm51f3
therein arguing that .the dentists "extracted teeth that cou.ld have been

saved in direct violation of the American and California Dental Association..."

B Surely each defendant may move for an order requiring a more definite statement by pointing out “the defects complained of and the details desired.”
Fed. R Civ. P. 12(e). See 5 Charles A. Wright & Arthur A. Miller, Federal Practice & Procedure: Civil 2d § 1324, at 750 (1990) s
Moreover, the plaintiff's claim being founded upon a separate transaction or occurrence, it is properly "stated in a separate count . . . [because] a
separation facilitates the clear presentation of the matters set forth." Fed. R, Civ. P. 10(b); James Wm. Moore, et al., Moore's Federal Practice, § 10.03(2][a)
(3d ed. 1997). Plaintiff is raising different claims against different CDCR defendants requiring  a responsive pleading or to enable the court and the
other parties to understand the claims." Moore's, § 10.03(2][a), Courts have required separate counts where multiple [ ] claims are asserted, where
they arise out of separate transactions or occurrences, and where separate statements will facilitate a clear presentation. Wright & { ] Miller, Federal
Practice and Procedure: Civil 2d § 1324. In such cases, separate counts permit pleadings to serve their intended purpose to frame the issue and provide
the basis for informed pretrial proceedings. "Experience teaches that, unless cases are pled clearly and precisely, issu=s are not joined, discovery is not
controlled, the trial court's docket becomes unmanageable, the litigants suffer, and society loses confidence in the court's ability to administer justice."

/
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THE LOWER COURT'S RULING VIOLATES PARDYS, LUJAN,LYCONS AND DUE PRNOCESS -

Plaintiff contends the here, as in Walker v. Beard, 789 F.3d 1125, 1132

(9th Cir. 2015), he was transferred to diffe?ent prisons -but, "the alleged
violation{s that] occurred wlere] system wide." He argued repeatedly that the
district court failed to apply the principles enunciated in Walker "to
construe iibefally motion papers and pleadings filed by pro se inmates...", given
that clearly "r'esponsive pleadings ... may be necessary for a pro se plaintiff to

clarify his legal theories:" $d. 789 F.3d at 1133. See also Erickson v. Pardus,. 551

U.S. 89, 94 (2007)("A document filed pro se is to be liberally construed hlowéver

inartfully pleaded..." Plaintiff contends that this was ﬁot f'ollowe'd here.
Clearly plaintiff has "suffered an injury in fact" that was caused by

"the conduct complained of" (in the many underlying 602s) and his legal argument

"will be redressed by a favorable decision.” Lujan v. Defenders of Wildlife, 504 U.S.

555, 560-61 (1992). Also, as recognized by the Court, Plaintiff Woods, all other
similarly situated prisoners in the CDCR inc¢luding plaintiff have an ongoing interest
in the dispute. The case also features "a sufficient likelihood that he [and

others] will again be wronged in a similar way." Los Angeles v. Lyons, 461 U.S. 95, 101

(1983), Plaintiff is still suffering from the lack of restorative dental care.'
All of the claims, as stated in the FAC and DOF, were alléged in 6025,

also relevant to ALL other CDCR prisoners, and the subject matter sets

forth legally arguable constitutional violatioﬁs as théy are stated. It

is contended that there is an effort underway (and has been for years)

to continue with what -plaintiff has alleged be unconstitutional policies.

14

The Court cannot seriously contest the fact plamntiffs' complaint rrecisely satisfies these pleading requirements. His causation analysis alleges that
they (1) arbitrarily confiscated, withheld, and eventuaily destroyed his property, threatened to transfer him to another correctiondl institetion, and
ultimately assaulted him, (2) because he (3) exercised his First Amendment nghts to file prison grievances and otherwise seek access to the legal process,
and that (4) beyond imposing those tangible harms, the guards' actions chilled his First Amendment rights and (3) were not undertaken to advance
legiimate penological purposes. Rhades's First Amended Complaint is, in short, the very archetype of a cognizable First Ameridment retaliation claim.
See, e.g., Gomez v, Verron, 255 F.3d 1118, 1127 (_9th Cir. 2001) (holding that "repeated thréats of transfer because of fthe plaintiff's] complaints about the
administration of the [prison] library" svere sufficient to ground a retaliation claim); Hines, 108 F.2d at 269 (holding that the retaliatory imposition of a
ten-day period of confinement and loss of television -- justified by a correctional [ | officer's false allegation that the plaintiff breached prison
regulations -- violated the First Amendment); Pratt, 65 F.3d at 807 ("It would be illegal for [corrections] officials to transfer and double-cell {plaintiff]
solely in retaliation for his exercise of protected First Amendment rights."); Valandingham v. Bojorquez, 866 F.2d 1135, 1138-(9th Cir. 1989) (holding that,
if correctional officers indeed called plaintift a "snjtch” in front of other prisoners in retaliation for his filing grievances, it would violate the First
Amendment).
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None of the Claims or Legal Arguments Raised Fail to Meet Federal Standards

The record here reflects that none of plaintiff's claims were

"frivolous, malicious or fail to state a claim". Here, like plaintiffs'

argument in the Circuit Court, there has been a finding by that Court

that the issues in the DOF and those argued below are NOT frivolous.

This plaintiff contends violated the intent of Congress and the Court's

admonition that the "three strikes provision was designed to filter out the bad

claims and facilitate consideration of the good." Coleman v. Tollefson, 135 S.Ct. 1759,

1764 (2015) (citing Jones v. Bock. 549 U.S. 199, 204 (2007); Belanus v. Clark, 796 F.3d

1021, 1028 (9th Cir. 2015); Richey v Dahne, 807 F.3d 1202 (9th Cir. 2015). .

After plaintiff's very first CDCR 602 regarding his teeth was denied,
and having been subj.ected to daily unconstitutional segregation as well»
as other civil rights violations, he was subjected to retaliaﬁioﬁ because
of his assistance to other prisoners including Plaintiff BROOXS at Solano.

This retaliation included being transferred and placed in Ad-Seg for

assisting Plaintiff COOPER (iri Cooper v. State of California, No. 02-03712).
Plaintiff was transferred to arguably one of the most dang.\‘erous prisc?ns.
‘Plaintiff was, and still is in pain daily from his teeth, énd often
accidentally bites his tongue or has bleeding gumsl.s‘ Now he can only chew
with his remaining incisors and hié two remaiﬁing left side premolars.

ALL of the teeth on the right side of his mouth have been invidiously

éxciséd as a matter of dental POLICY promulgated by CDCR in violation
>f federal law. Plaintiff will continue to suffer unless the Court helps .

15 To summarize, refusal to treat an inmate's tooth cavity unless the mumate consents to extraction of another diseased tooth constitutes a v iolation of the
Eighth Amendment. Although a tooth cavily is notordinarity deemed a serous medical condition, that is because the e wdilion is readily treatable.
Unless the cavity s treated, however, the tooth will Lin};r:n\;’mta, pruh\hl}' CaUse sevare pain, and eventually reduire extraction and p-..‘l'hdps further
extraordinary invasive treatment. The present record alfosws the interence that for a whole year, the defendants refused treatment undess Plaintiff
consented to an unwanted extraction, and would have continued to do so indvfinitely Unless they have been required by court order ta give treatiment.
Here, Plaintiffs seek an affirmative injunction requiring prispn administration to adopt and applv federal criteria in determining dentist hiring needs
w1 Prisor which operates under COCR control. They allege that “Cale is responsible for the administration of the CDCR, including its policies, practices.

Ordinarily, a tooth cavity 1s not a sernious medical condition, but that s at least in part because a cavity is so easily treatable, Absent ntense pain or ather
exigency, the treatment of a cavity (in or out of prison) can sately be delased by Lhe dentist's scheduls or the pan.cn(‘s dread or neglect, can be subject to
triage or the management of care, can bc putgated or repaired temporarily, and can be coofdinated with cther refated condinons that need o be il"ud(\;'\'l
together. Nevertheless, a looth cavity is a degenerative condition, and it it is left untveated ndefuntely, it 1s likely to produce agomy and to require mers
invasive and pamful treatments, such as root canal therapy or extraction. See 1993 Public Health Reports 1993, LS. Departiment ot Health ard Humen )
Services, Pub. No.108: 657-672, Toward Improving the Oral Health of Americans: an Oversiew of Oral Health Status and Care Delivers 3 "Dental Cares
is a progressive disease process. Unless restorative traatment 1s provided, tie carious lesion w il conbinue to desiroy the to ih, eventualls resulting n ’
pain, acute infechion, and costly treatment to restore the teoth or have it removed. | 1" e g, Eduwina Kidd and Saile Jovston Bueclig ’
Dental Cartes: The disease and ils management 43 (19970 ("The "poirnl of 0 relin’ [for 3 carous foap n where we can no bor

when a cavity is present ... ) Consagiientiv, because a touth Savity vl degener
ase law Lep

Hme, it pra of o
o)

alamately fead o the unnecessary loss ot av casiiy reparabic wooth voas carticularls serious Breras,: the plamhf it acs o foeb sogngr

We a "serious medical read” wathin e mean




It is clear that the court and judges do not believe that many
obstacles and impediments were, and are placed in plaihtiff's‘(and
any other CDCR pro se litigant's path to prevent_eiposure'of'the_djgai
unconstitutional conditions within the CDCR. Tﬁe unconstit@tionality
starts with the Jim Crow, separatevbut equal raciém systematically
being driven into the hinds of everyone including the guards! The CDCR
pélicy is SEGREGATION NOW, SEGREGATION FOREVER. By any means necessary.

This includes prevaricating to the court, e.g. Johnson v. California ,

125 S.Ct. 1141 (2005), what the actuaiity of prisoner racial division entailed.
The rationale of the federal courts continued acceptance of the ouﬁjght
lies of the CDCR, and the fraudulent pleadings put forth by "attorneys"
of the Department of Justice (representing all Correctional Officers C/0,
and Doctors, indemnifying them from damages) is beyohd belief. .The Court itself
recognized that the racism claim regarding CDCR was viable in Johnson,
Ib. But the Court believed the lie it was told that CDCR's racial issues
were “restricﬁed fo receptionr. This is a bare faced lie, way beyond just

misrepresenting the facts.,FACT is: WITHIN CDCR EVERY ASPECT OF LIFE IS SEGREGATED.

As plaintiff argued in his ORIGINAL COMPLAINT (0.C.): "DEFENDANTS Have

" which necessarily forces

willfully created a segregated prison environment ...
"CDC prisoners and staff to live in an environment reminiscent of the Jim Crow separate
but equal type of segregation." (see, dkt. #09,_at pp. 30-34). This was plajjltiff's
SIXTH CLAIM FOR RELIEF, that he had a "FEDERAL RIGHT TO INDIVIDUALIZED TREATMENT
WITHOUT RACIAL, ETHNIC OR ANY OTHER BIAS CONSISTENT WITH THE 1ST, 6TH, AND 14TH
AMEMﬁENTgﬂ Plaintiff contends this states enough of a "claim for relief"

| The danger caused to plaintiff daily by accepted prison "policy" is

‘impossible to quantify without unbiased expert analysis, but is antithetical to the

Law. The DAG and CDOJ violated Rule 11 by not admitting the scope of segregation in CDCR,
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Of all of plaintiff's contentions in the OC and FAC that was most
important to him and ALL OTHER CDCR PRISONERS, was his assertion that
an unconstitutional "pogrom" was underway. In plain language devoid of
any embellishment whatsoever he has argued against the CDCR's systemic
"Jim Crow" "Separate but Equal" segregation, which is per.vasive.]6

Contrary to what the California Depértment of Justice (CDOJ) or counsel who
represent the CDCR staff, doctors, etc., have represented to EVERY
COURT, EVERY person in contact with CDCR experiences this pervasive and

systemic racism on a daily basis. This includes staff, C/0's and management.

Its the dirty little secret, that is never addressed even though it is

known to cause internal rot, and is antithetical to rehabilitation.

~

Those who have the audacity to make such statements find themselves

and their complaints rejected by the magistrate.See, e.g., Spencer Peterson III

V. St.ate Dep't of Corr, & Rehab., 2012 U.S.Dist.Lexis 64035 (case no. 10—01132.—BAM)
(where a Black 'CDCR prison guard cited racism and raciai discrimination as why he was
not promsted). The invid.ious practicevs fester, and prohibit re.habilitation
and. should be investigated, as they are antithetical to the Public Interest.
Bigotry, institutionalized but sub rosa, is cdnte.nded by plaintiff to be
the "pogrom" he has alleged from the -béginning, 6nly to be ignored since
pro se arguments can easily be silenced.

Plaintiff asserts that ALLof the legal and factual conclusions made

by Judge Shubb, when he appointed counsel on 9-19-14, militate in his favor.

that NONE of his claims are frivolous, thus it was clear error to dismiss.

It was also clear error not to directly on the motion for injunctive relief.

16 Constitutional Law > Equal Protection > Race > Level of Review > Civil Rights Law > Prisoner Rights > Discrimination

“The district court erred dismissing claim that racially dividing inmates "breeds enmity and radial tension," but CDCR has an interest in .enforcing the

segregation policy "because prison officials are paid higher wages during a racial crisis that involves inmates rioting"; and failed to eradicate the policy,
A plaintiff is not required to show discrimunatory intent where the state admitted it considersd race when it assigned inmates to a cell.
When the government expressly classifies persons on the bases of race or national origin its action is immediately suspect. A plaintiff in such a
lawsuit need not make an extrinsic showing of discriminatory animus or a discriminatory effect to trigger strict scrutiny. :
"{A]ny official action that treats a person differently on account of his race or ethnic origin is inherently suspect.” Fisher v. Univ. of Tex., 133 S.Ct.

2411, 2419, 186 L. Ed. 2d 474 (2013) (quoting Fullilove v. Klutznick, 448 U.S. 18, 323, 100 S. Ct. 2738, 63 L. Ed. 2d 902 (1980) (Stewart, J., dissenting)

" (internal quotation marks omitted)). Consequently, the generai rule is that when a state actor expliatly treats an individual differently on the basis of
race, strict scrutiny is applied. Id; Johnson v. California, 543 U.S. 499, 305,125 5. Ct. 1141, 160 L. Ed. 24 949 {2005); Adarand Constructors, Inc. v. Pena,
5i15U.5.200, 227, 115 5. Ct. 2097, 132 L. Ed. 2d 158 (1995). Under strict scrutiny, all racial classifications impesed by the government must be "narrowly
tailored to further compelling government interests. Fisher, 133S.Ct. at 2419 (quoting Grutter v. Bollinger, 339 U.S. 306, 326, 123 S. Ct. 2325 (2003).
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When Plaintiff examined his previous civil complaints in order
to prepare for his response to the Defendants S.J. motion, it made
him despondent to realize that the recard clearly shows that when the
defendants made their policy of extracting teeth rather than provide
‘the required restorative care known to him he immediately filed a 602,

When Plaintiff was imprisoned at H.D.S.P., Solano,‘San Quentin,
and Wasco he complained every year about unconstitutional medical/dental
care , and did file 602s and civil rights actions for unconstitutional
behavior. This subjected him to retaliation at every prison he was at.
Even when he was responsible for keeping the violence down because of
his advice that such activity was counter productive, he suffered.

Indéed, the positive record reflects tﬁat right after 6-11, he
appeared on a P.B.,S. show called California Connection while aﬁ CSP
Solano. At that time he was aésistiné another military veteran némed‘
MAYWEATHERS who was arguing a civil rights cémplaint on religious

freedom (see Mayweathers v. Newland, 258 F.3d 930.(2001)(Muslim PLRA complaint),

VICTOR COOPER, case no; 02—03712‘JSW (Jewish kosher diet pgm.), and a
number of published and unpublished criminal and civil cases.

The irony of Plaintiff's sitﬁation was, and is that HIS complainﬁ
has NEVER been granted discovery, and has always been subjected to a
hightened pleading standard in violation of Pardus. Plaintiff has
repeatedly stated that it " is error to require [him] to produce evidence in
support of his allegations before a responsivevpleading is filed", and as ;hat: is

what occurred here, it "

is sufficient reason to reverse the judgment." Pitre
v. Cain, 131 S.Ct. 8 (2010)(citing Twombly, 550 U.S. at 564 n.8). .Thus,
here the doctrine of invited error precludes the Defendants gaining

advantage procedurally from circumstances they are the proximate cause of.
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CONCLUSION
Where Defendani's Conduct Is Tﬁe Proximate”Céuse o'f‘Harm
All__of Plaintiff's Underlying Claims Are Justiciahle Torts

PLAINTIFF asserts and contends DEFENDANTS in the DOF and already
pleaded have violated his state and federal constitutional civil
rights as stated in the "DECLARATION OF FACTS" (DOF) and OBJECTIONS (Dkt.
37-40) which went unanswered.Those facts were enough to defeat summary
judgment (S.J.), and also procedurally entitled to an invastigation at
a minimum to comport with Due .Process, since retél;ation was alleged
prior to S.,J. decision. (See, DOF and "FACTS" _attached to ‘EACH RIR submitted).

Plaintiff contends that the events that have occurred and
the invidious deprivation of medical and dental care that he is still

continually suffering mirrors thatset forth recently in the case

Whole Woman's Health v. Texas, 13 S.Ct. 2292 (2016) .There, as here, the DOF claims -

are against a "necessary party", and should have been allowed to be added given

.
intent of Congress in enacting the PLRA, RLUIPA, and the Rules;l

In plain te‘rm.s, the actions alleged by the plaintiff have
never been denied by any of the parties against whom they are
alleged to have been carried out by. However, the CCPOA (California
Correctional Peace Officers Associatioh) , and the California Attorney
General's Office each owe him a fiduciary and legal duty to

protect his state and federal civil rights, which they refuse to do.

Plaintiff's claims are as serious as the"coqtardxxated water'" ‘argued in the fn.

17 Development of new material facts can mean that a new case and an otherwise similar previous case do not present the same claim. See Restaternent
{Second) of Judgments §24, Comment f (1980) (“Material operative facts occurring after the decision of an action with respect to the same subject matter
may in themselves, or taken in conjunction with the antecedent facts, comprise a transaction which may be made the basis of a second action not
precluded by the first”); cf. id., §20(2) ("A valid and final personal judgment for the defendant, which rests on the prematurity of the action or on the
plaintiff's failure to satisfy a precondition to suit, does not bar another action by the plaintif instituted after the claim has matured, or the preconditon

has been satisfied”); id., §20, Comment k (discussing relationship of this rule with §24, Comment f ). Plaintiff pled reliance on the alleged misrepresentation ,

We find this approach persuasive. Imagine a group of prisoners who claim that they are being forced to drink contaminated water. These prisoners file
suit against the facility where they are incarcerated. If at first their suit is dismissed because a court does not believe that the harm would be severe
enough to be unconstitutional, it would make no sense to prevent the same prisoners from bringing a later suit if time and experience eventually
showed that prisoners were dying from contaminated water. Such circumstances would give rise to a new claim that the prisoners’ treatment violates
the Constitution. Plaintitt's allegations with regard o' Factual'developments may show that constitutional harm, which seemed too remote or
speculative to afford relief at the time [***27] of an earlier suit, was in fact indisputable. In our view, such changed circumstances w
constitutional claim. This approach is sensible, and it is consistent with our precedentSee Abie State Bank v. B
Ed. 690 (1931) (where “suit was brought immediately upon the enactment [*2206] of the law,” “decision sustaining the law cannot be regarded as
precluding a subsequent sut for the purpose of testing [its] validity . . in the lights of the latar actual experience”); of -Lawlor v. National Screen Service
Corp., 249 U5, 322,328, 75 5. Ct. 803, 99 L. Ed. 1122 (1955) (judgment that “prectudes recovery on clams arising prior to its entn

il give rise to a new
ryan, 282 U5, 763, 772,51 5. Ct. 252, 75 L.
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In conclusion, the APPELLANT -PLAINTIFF PRAYS THAT THE COURT
will remember the adage that "all that is necessary for evil to

. triumph is for good men to do nothing."

So too does appellant
contend that all that 4s necessary for justice to fail is for
judges to do nothing.

As the Supreme Court warned forty years'ago in Haines v. Kerner,

Whatever may be the limits on the scope of inquiry of
courts into the internal administration of prisons, allegations
such as those asserted by the petitioner, however inartfully
pleaded, are sufficient to call for-the opportunity to offer
supporting evidence. We cannot say with assurance that under
the allegations of the pro se complaint, which we hold to
less stringent standards than formal pleadings drafted by
lawyers, it appears beyond doubt that the plaintiff can prove
no set of facts in support of his claim which would entitle
him to relief." (Internal quotation marks omitted) 404 U.S. 519,
520-521 (1972) Per curaim opinion, expressing the unanimous
view of the Court,

Therefore, appellant prays that the court will take into account
the numerous civil complaints that have been filed against the

former CDC, now disingenuously called the California Department

of Corrections and Rehabilitation. Here, as in Crawford-El v. Britton,

"Petitioner conteads that the respondent deliberately misdirected
[his legal] boxes to punish him for exercising the First
Amendment rights and to deter similar conduct in the future."
523 U.S. 574, 140 L.Ed2d 759, 767 (1998). '

ﬁere, appellant1 asserts that unless the Court acts he will
continue to suffer from the repercussions of the egregious denial
. of constitutionally adequa£e dental care. Due te the DEFENDANTS
asserted failure to follow modern standards appellant has sufferedi
the 1os§ of over ten teeth. Teeth that were refused root canals,
crowns, or other viable dental practices aimed at restoration of
‘teeth rather than the draconian policy of extraction. The CDCR
policy of-extra;tioﬁ is akin'tb severing toesAor fingers due to a

hangnail. Appellant's teeth still need root canals to prevent further loss.
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PLAINTIFF assefts aﬁd contends that DEFENDANTS KELLY
'MITCHELL, while acting as Associate Warden of San Quentin State
Prison, and SANCHEZ while acting.as a Correctional Officer( C/0),
violated his Federal First Amendment rights by seizing his legal
materials and law books during an institutional search onlO—2ZﬂO;
deléying his ability to respond to pending litigation and seeking
to intimidate and retaliate against him for complaining about it.
(See, e.g., PLAINTIFF'S SECOND REQUEST FOR ENLARGEMENT OF TIME & DECLARATION
U.S.D.C. Txt, #05~C6,nand thereafter he began to suffer retnliétion and hanaasmxm.frﬁn}gzuﬂs).
PLAINTIFF asserts and contends fhat DEFENDANTS H. WHJJAM,
R. HADRAVA, C. YOUNG, T. LEE, O.'NOLLETTE, G. SHELTON, BASIC, BLAZEVIC, JO,
' NELSON, PETERSEN, TAXERA, were custody staff of the'Californié Departmeﬁt of
~ Corrections and Rehabilitation (CDCR) and each of them,conspired to
retaliéte ahd intimidate plaintiff by falsely accusing him of
violating prison rules. s set forth in the DECLARATION at #orva.v
Plaintiff asserts and contends that DEFENDANTS H. WILLIAMS,
R. HADRAVA, C. YOUNG, T. LEE, O. NOLLEfTE, G. SHELTON, BASIC, BLAZEVIC, JO,
NELSON, PETERSEN, and TAXERA conspired to delay bplainvtiff's civil
complaint, and retaliated againét him by denyiﬁg him éccess to
his legal materials and the lqw library when they knew he had
legal deadlines on pending matters before ;he court: (DOF at 136-158).
Plaintiff asserts and contends that these same DEFENDANTS
consﬁired to, and did plant evidence, falsify state reports, in
order to find plaintiff guilty of CDCR Serious Rules Violations
Reports (SRVR) denying him state and federal Due Process.
Plaintiff asserts and contends that thesé same DEFENDANTS
violated his state»and federal rights'by transferring him to a

more dangerous prison in retaliation for his legal filings against them.



VERIFICATION

I, JOHVATHAN YILLTAS, PRO SE, do hereby attest to the wveracity of the
information, circumstance, and evidence submitted herein. I further state that pursuant to
Federal Civil Rule 01, that consistent with federal law the position asserted, and defenses
advanced by me as counter argument, are NOT interposed for any improper or dilatory
purpose. |

Signed ;ﬂmsuant to 28 U.S.C. § 1746 et seq., under the penalty of perjury.

" Dated: Vel—[q

ohnathan S, Williams
Petitioner Pro Se
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1vPlajntiff‘s filings are accorded the benefit of the'prison mailbox rule, pursuant to which a document is deemed served or filed on the date a prisoner
signs the document (o_r signs the proof of service, if later) and {*4] gives it to prison officials for mailing. See Houston v. Lack, 487 U.S. 266,108 S. Ct.
2379,101 L. Ed. 2d 245 (1988) (establishing prison mailbox rule); Campbell v. Henry, 614 F.3d 1036, 1039 (9th Cir. 2010) {(applying the mailbox rule to
both state and federal filings by prisoners). : ’
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DECLARATION OF FACTS

IN SUPPORT OF PETITION

Petitioner, proceeding pro se, submits the following facts pursuant to 28 U.S.C.S.

§§ 1746 et seq. Petitioner requests that the Court take judicial notice of the asserted facts

pursuant to the Federal Rules of Evidence Rules 102, 103, 302, 401, 402, 608, 704, 1101,
and any other applicable state or federal Rule allowing Petitioner to submit personally

known testimonial facts.

The FACTS asserted herein in this petition, and in the legal arguments tendered in
support of the petition are also requested to be judicially noticed.
WHEREFORE, Petitioner asserts that the following statements are true and

correct to the best of his personal knowledge.

1. Petitioner was denied relief by the Ninth Circuit Court
of Appeals on 7-13-18.
' 2. Petitioner timely sought en banc of the denial which was

also denied on 11-02-18,
3. Petitioner sent a request to this Court for an extension
'5f time which was responded to by the Clerk of the Court on 11-16-18,
4. Petitioner was appointed counsel by Judge Shubb of thegUni£ed States
District Court (E.D. Cal.) on the underiying action.
5. That appointment was impeded and "limited" by the actions
of the magistrate which had an adverse impact on petitioner's
state and federal civil rights.
6. Petitioner has ongoing mental health_issueé‘that often have
aﬁ impact'on his ability td concentrate and file documeﬁts.

7. Petitioner is taking medications prescribed by the CDCR
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to combat, his diagnosed clinical depression and PTSD sickness.

" 8. Petitioner's ability to access the prison law library

has been systematically impeded on a regular basis.
9. Pursuant to a new CDCR Memorandum, the physical law
books have been removed from the CDCR law library at CTF Soledad.

10. Since petitioner's denial by the Ninﬁh Circuit Court of
Appeals, there have been several "modified_programs" stopping
almost all law library access even though he Qas not involved.

11. After the denial by the Ninth Circuit, petitioner was
notified by ﬁhe District Court of the termination of_"matters.
at Docket entries 30, 34, 56, 63, and 65 as matters pending before the cour&."

12. District Court Docket entries No. 30 and 56 were motions
for injunctive relief that were "FILED" before the motion to
dismiss was filed by the RESPONDENTS.

13. The RESPONDENTS filed a motion with the Ninth Circuit
objecting to the request for judicial notice filed by petitioner
which only included documents and declarations that had been filed -
préviously in the District Court.

14, Because of the holidays and hiétorical timeline petitioner's
mental disability has been exacerbatea. | |

15. Petitioﬁer needs at least another sixty days to complete
the petitioner fdr review,

16. Petitioner has only been allowed access‘td the law library
15 times in the month of March and less than that in April.

17. Petitioner's mental state was VﬂT conducive to cogently

set forth his legal position, but timely files as 4-1- 19 was a State holiday.



YERIFICATION

I, Johnathan Williams, PRO SE, do hereby attest to the vera01ty of the
information, circumstance, and evidence submitted herein. I further state that pursuant to
Federal Civil Rule 01, that consistent with federal law the position asserted, and defenses
advanced by me as counter argument, are NOT interposed for any improper or dilatory

~ purpose.
Signed pursuant to 28 U.S.C. § 1746 et seq., under the penalty of perjury.

Dated: L-1-17 A W‘V%g

Petitioner Pro Se
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