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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 18-2625 -

ANTHONY FRANKLIN,
Appellant

V.

| ADMINISTRATOR EAST JERSEY STATE PRISON;
- ATTORNEY GENERAL NEW JERSEY

(D.N.J. Civ. No. 2-15-cv-00891)

SUR PETITION FOR REHEARING

Present: SMITH, Chief Judge, McKEE, AMBRO, CHAGARES, JORDAN,
- HARDIMAN, GREENAWAY, JR., SHWARTZ, KRAUSE, RESTREPO, BIBAS,
PORTER, and SCIRICA”, Circuit Judges

~

- “The petition for reheafing filed by Appellant in the above-entitled Cas_e having
been submitted to the judges who participated in the decision of this Court and to all the
other available circuit judges of the circuit in regular active service, and no judge who

concurred in the decision having asked for rehearing, and a majority of the judges of the

* Honorable Anthony J. Scirica’s vote is limited to panel rehearing.



-

Casé: 18-2625 Document: 003113146352 Page: 2  Date Filed: 01/29/2019

circuit in regular service not having voted for rehearing, the petition for rehearing by the
panel and the Court en banch, is denied.
BY THE COURT,

s/Michael A. Chagares
- Circuit Judge

Dated: January 29. 2019

kr/ce: Aﬁ_thor-zy Franklin ,
Christopher W. Hsieh. Esq.
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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

C.A. No. 18-2625
ANTHONY FRANKLIN, Appellant
vs. |
ADMINISTRATOR EAST JERSEY STATE PRISON, ET AL.

(D.N.J. Civ. No. 2-15-cv-00891)

- Present: =~ CHAGARES, RESTREPO, and SCIRICA, Circuit Judges

Submitted are:

(1) Appellant’s apphcatxon for a certificate of appealablhty under 28
U.S.C. § 2253(c)(1); and

- (2) Appelleeé’ response in opposition thereto

. . . - /
in the above captioned case.

Respectfully,
Clerk

ORDER
The foregomg request for a certificate of appealability is denied. For substantlally the
reasons given by the District Court, appellant has not made a substantial showing of the
denial of a constitutional right with respect to the three issues he has identified, nor has
he shown that reasonable jurists would debate the District Court’s determination of the
three issues. See 28 U S.C. § 2253(c)(2); Slack v. McDaniel, 529 U.S. 473, 484 (2000).

By the Court,

s/Michael A. Chagares

- Circuit Judge - f,"
Dated: December 14, 2018 | :‘t ?
| kr/cc Anthony Franklin ‘ ATrue CoPy s
Chrlstopher W. Hsieh, Esq. . , @ zs%c;,( D,Ay wwe. G

Patricia S. Dodszuweit, Clerk

Certified Order Issued in Lieu of Mandate



Not for Publication _
. UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY )
ANTHONY FRANKLIN, : Civil Action No. 15-0891 (ES)
Petitioner,
v. . ORDER
- PATRICK NOGAN, et al.,
Respondents.
SALAS, DISTRICT JUDGE

‘This matter having come beforé the Court on Petitioner Anthony Frénklin’s (“Petitioner™)
Petition for a Writ of Habeas Corpus (“Petition”) pursuant to 28 US.C. § 2254; and the Court
having considered the Petition, thé Answer of Respondents (Christopherv W. Hsi.eh, Assistant | :
Prosécutor, on the brief); the ’re_c‘ord of thé proceedings in this matter; and this. matter being
considered pursuant to Féderal Rule of Civil Procedure 78; and for the reasons set forth in the
Court’s accémpanying Opinion, . ’

IT IS on this 6th day of July 2018,

ORDERED that the Petition for writ of habeas corpus (D.E. No. 1) is DENIED; and it is
further | | \

ORDERED that a certificate of appealability shall not issue; and it is further

ORDERED that Petitioner’s motion for summary judgment (D.E. No. 17) is DENIED as

‘moot; and it is further

ORDERED that the Clerk of the Court shali send a copy of this Order and the

accompanying Opinion to Petitioner by regular U.S. mail; and it is further



~

ORDERED that the Clerk shall TERMINATE docket entries 1 and. 17 and mark this

matter CLOSED.

s/Esther Salas
Esther Salas, U.S.D.J.
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: UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
ANTHONY FRANKLIN, HEE Civil Action No. 15-0891 (ES)
Petitioner,
v. B : OPINION
'PATRICK NOGAN, et al.,
Respondents.
SALAS, DISTRICT JUDGE

I.  INTRODUCTION
PetitioneriAnthony Franklin (“Petitionér”), a prisoner currently confined at New:J ersey

State Prison in Trentofi, New Jersey, has filed a pro se Petition (D.E. No. 1) for a writ of habeas

corpus pursuant to. 28 U;S.C.I § 2254. For the reasons expiained in this Opinion, the Court will _

deny the Petition and will also deny a certificate pf aplpealbability.

II. FACTUAL BACKGROUND AND PROCEDURAL HISTORY
| Thé factual background aﬁd procedural history in this matter were summarized in part by
the New Jersey Superior Court, Appellafe Division, upon Pe;,titioner’s direct appeal.! (D.E. No. 6-
- 41 at4-5).

A
The convictions arise out of a confrontation between defendant and
Jermaine Roberts outside of the Cheetah Club in Paterson on March
26, 2000. As the Club was closing at approximately 2:00 a.m.,
defendant approached Roberts, and a tussle ensued, during which
defendant used his gun in an attempt to hit Roberts. Thereafter,
defendant shot Roberts in the back as Roberts attempted to flee the
attack. Defendant handed off the gun to Jamie Wilson and departed
for South Carolina, where he was ‘eventually apprehended and
returned to New- Jersey. Roberts died approximately three hours

Ve

! The facts found by the Appellate Division are présumed correct pursuani to 28 U.S.C. § 2254(e)(1).



after being shot. Portions of the events that occurred outside the
Club were recorded by the Club’s exterior video camera, but not the
shooting. Nonetheless, by viewing the videotape, the police were
able to identify defendant and a number of witnesses, including a
friend of Roberts, Darrell Bethune, and also including friends of
defendant, Malik Porchea, Tonya Hogan, Jimmie Frierson, and
Jamie Wilson. Those witnesses were later interviewed and gave
statements implicating defendant.

FolloWing an initial trial and conviction for murder, defendant
appealed, and we reversed, finding that the trial judge erred in failing
to instruct the jury on murder’s lesser included offenses. Upon.
retrial before the same judge, the State’s witnesses diluted their
testimony, claimed a lack of memory of the events, or refused to
testify. With the exception of Wilson, their prior statements and trial
testimony were utilized at the second trial pursuant to N.J.R.E.
803(a) and 804(a) and (b). '
State v. Franklin, 2009 WL 3488400, at *2 (N.J. Super. Ct. App. Div. Oct. 30, 2009). »

The Appellate Division affirmed Petitioner’s subsequent conviction for aggravated
manslaughter but remanded for resentencihg pursuant to State v Pierce, 188 N.J. 155 (2006). Id.
at *1, 7. On February 2, 2010, the remand court entered a new judgment of conviction (“JOC”),
and Petitioner was sentenced to an aggregate ﬁfty-ﬁvé year term of imprisonment subject to the -
No Early Release Act (NERA), NJSA § 2C:43-7.2, requiriné Petitioner to serve 85% of the
sentence without parole eligibility. (See D.E. No. 6-45). The New Jersey Supreme Court denied
certiﬁcation on February 3, 2010. State v. Franklin, 989 A.2d 1264 (N.J. 2010).

Petitioner then filed a petition for post-conviction relief (“PCR”) on March 4, 2010, which

resulted in an evidentiary hearing in December 201_1, before he was denied relief. (See D.E. Nos.

6-46, 6-38, 6-3 9,‘ 6-40). Judge Raymond A. Reddin adjudicated the PCR matter, as Judge Ronald

G. Marmo, who presided over both the first trial and retrial, had since fetired. On June 6, 2014,

¢

-

The JOC indicates that the sentence on count three (unlawful possession of a weapon) is concurrent to count
one, but the parties’ filings and the Appellate Division opinions state otherwise. Moreover, New Jersey law prohibits
“unlawful possession of a firearm [charges to merge] with a conviction for a substantive crime involving the use of
that firearm.” See Franklin, 2009 WL 3488400, at *8 (citations omitted).
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the Appellate Division affirmed the PCR Court’s decision. ' See State v. Franklz;n,”2014 WL
2533802 (N.J. Super. Ct. App. Div. June 6, 2014).

On November 14, 2014, ,the New Jersey Supreme Court denied Petitioner’s petition for
certification. State v. Franklin, 103 A3d 266 (N.J. 2014). Petitioner filed the instant petition for
habeas relief under § 2254 on February 5, 2015. (D.E. No. 1). Respondents filed their full Answer
on May 28, 2015. (D.E No. 14). Petitioner filed a traverse on‘Jur‘le 29,2015. (D.E. No. 15). The |
matter is fully briefed and ready for disposition. v
I STANDARD OF REVIEW
| Secﬁon 2254(a) permits a cc;urt to entertain only c_laims alleging that a person is in state
custody “in violation of the Constitution or laws or treaties of the United Stétes.” 28 U.S.C. é
2254(a). Petitioner has the burden of establishing each claim in the petition. See Eley v. Erickson,
712 F.3d 837, 846 (3d Cir  2013).. Under 28 U.S.C. § 2254, as amended by the Antiterrorism and
Effective Death Penalty Act, 28 U.S.C. § 2254 (“AEDPA”), federal courté in habeas corpus cases
. must give considerable deference to determinations of state trial aﬁd appellate courts. See Renico
v. Lett, 599 U.S. 766, 772 (2010).

Section 2254(d) sets the standard for granting or denying a \_yrit of habeas corpus: |

(d) An application. for a writ of habéas corpus\ on behalf of a person in
custody pursuant to the judgment of a State court shall not be granted
with respect to any claim that was adjudicated on the merits in State
court proceedings unless the adjudication of the claim-

(1) resulted in a decision that was c!c)ntrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

~(2) resulted n a décision that was based on an unreasonable
determination of the facts in light of the evidence presented in

the State court proceeding.

28 U.S.C. § 2254(d).



Where ;i state court adjudicatéd a petitioner’s federal claim on the merits, a federal court
“has no authority to issue the writ of habeas corpus unless the [state cJourt’s decision ‘was contfary
to, or involved an unreasonable application of, clearly established Federal Law, as determined by
th¢ Supreme Court ;)f .the U_nited States,” or ‘was based on an unreasonable deteﬁnination of the
facts in light Q.fvthe evidence présented iﬁ the State court procee‘ding’.’” Parker v. Matthews, 567
U.S. 37, 40-41 (2012) (quoting 28 U.S.C. § 2254(d)).

“[C]learly established law _for pﬁrboses'of § 2254(d)(1) includes only the holdings, as
opposed to the diicta, of [the Suﬁreme Court’s] decisions,” as of ’Fhe time of the relevanf state-court
decision. White v. Woodall, 134 S. Ct. 1697, 1702 v'(201-,4) (quoting Williams v.‘ Taylor, 529 U.S. . -
362, 412 (2000)). If a decision is “contrary to” a Supreme Court holding within 28 U.S.C. §
2254(d)(1), a federal habeas court may grant the writ if the state éourt identifies the correct.
governing legal principle from the Supréme Court’s decisions but unreasonably applies that
principle to the facts of the prisoner’s case. Williams, 529 U.S. at 413. As to 28 US.C. §
2254(d)(1), a federal .court must confine its exanﬁnation to evidence in the fecord. Culleﬁ v
Pinholster, 563 U.S. 170, 180-81 (2011).

Where a petitioner seeks habeas relief, puréuént to § 2254(d)(2), on the basis of an
erroneous factuai determinatién of the state cburt, two proVis_ions of AEDPA necessarily apply.
First, AEDPA provides that “,a deterrrﬁnaﬁon of a factual issue made By a State court shall be
presumed to be correct [and] [t]he applicant shall have the burden of rebutting the presumption 'c‘>'f,
correctness by clear and convincing evidence.” 28 IiS.C. § 2254(e)(1); see Miller-El v. Dret}ce,
545U.S. 231, 240 (2005). Second, AEDPA precludes habe.as relief unless the adjudication of the
claim “resulted in a decision that was based on an unreasonable determination of the facts in ﬁght

of the evidence presented in the State court proceeding.” 28 U.S.C. § 2254(d)(2).



In addition to the above requirements, a federal court may not grant a writ of habeas corpus
under § 2254 unless the petitioner has “exhausted the remedies available in thé court of the State.”
28 U.S.C. 2254(b)(1)(A). To do so, a petitioner must “fairly present’ all federal claims to the
highest state court before bringing them in a federal cburt.” Leyva v. Williams, 504 F.3d 357, 365 .

~(3d Cir. 2007) (citing Stevens v. Deléware Corr. Ctr., 295 F.3d 361, 369 (3d Ci?. 2002)). This

requiremient ensures that state courts “have-an initial opportunity to pass ﬁpo_n and correct alleged
violations of prisoners’ federal rights.’;’ Id. (citing United States v. Bendolph, 409 F.3d 155,173 .
v(3d Cir. .2005) (quoting Duckworth v. Serrano, 454 U S: 1, 3 (1981)). |

Even when a petitioner properly exhausts a clahﬁ, a federal court may not grant habebas
relief if the state court’s decision rests on a Vidlation of a state procedural rule. Johnson v. Pinchak,
392 F.3d 551, 556 (3d Cir. 2004). This pfocedural bar appliés only when the state rule is
.“independent of the federal question [presented] and adequate ‘;9 support the judgment.” Leyva,
504 F.3d at 365-66 (citing Nara v. Frank, 488 F.3d 187, 196, 199 (3d Cir. 2007)) (other citations
vomit_te.d). If a federal court determines that a claim has been defaulted, it may eicuse the default
only upon a showing of “cause and prejudice” or a “fundamental miscarriage of justice.” Leyva,
504 F.3d at 366 (citing Lines v. Larkins, 208 F.3d 153, 166 (3d Cir. 2000)).

" To the extent ‘that a petitioner’s constitutional claims are unexhausted and/or procedurally
.defaﬁlted, a court can nevertheless deny them on thé merits under 28 U.S.C. § 2254(b)(2). See
Taylorv. Horn, 504 F.3d 416, 427 (3d Cir. 2007) (“Here, bécause we will deny all of [petitioner’s]
_claims on the merits, we need not address exhaustion”); Bronshtein v. Horn, 404 F.3d 700, 728
(3(1 Cir. 2005) (considering procedurally defaulted claim and stating that “[under 28 U.S.C. §
2254(b)(2), we may reject cléims on the merits even though they were not properly exhausted, and

we take that approach here”)..



IV.  ANALYSIS
The Petition raises eight grounds for relief, five of which are raising claims of ineffective
assistance of trial and/or appellate counsel. For the reasons explained in this section, the Court

finds that Petitioner’s claims do not warrant federal habeas relief.

A. Triai Court’s Denial of Petiﬁoner’s Motion for Recusal
Pétitioner argues that the trial court’s denial of his motion for recusal was erroneous. (DE
No. 1 at 23-26). Speciﬁcally,- he argues that the trial judge should have recused‘him'self from
presiding over the re_triél in light of his belligerence towa:fds Petitioner during the first trial and his
continued hostility towards Petitioner during the retrial and its related pre-trial proceedings. (/d.)
The Fourteenth Amendment’s Due Process protections encompass the right to é fair and
impartial trial. In re Murchison, 349 _U..S. 133, 136 (1955). The issue of recusal is implicated

when there is a potential for bias againsf the defendant from the judge. Bracy'v. Gramley, 520
U.S. 899, 904-05 (1977). . |

The PCR court deemed this claim to be unmeﬁto;ioﬁs. (D.E. No.21-1 at 11). Moreover,_
- the PCR court determined that the claim waé sﬁfﬁciently addressed by the Appellate Divisioﬁ‘
during the course of Petitioner’s direct appeal. (Id.)' |

Petitioner first moved for recusal during the pendency of his ﬁrét trial. That motion §Vas
denied by Judge Marmo. Judge Marmo,. who once again presided over Petitioner’s case, denied a
subsequent motion for recusal in the months leading up to Petitioner’s retrial. (D.E. No. 6-14 at -
~ 9). The judge addressed what Petitioner perceived to b.'e a prior tense exchange between himself
- and the trial judge outside of the preseﬁce of the jury during the first ﬁ*ial.3 (Iai at 14-15). The

judge acknowledged that he was dismayed by witness recantation during the first trial and that he -

3 Petitioner describes a “stare-down” between himself and Judge Marmo during the first trial.
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stated this directly to the defendant outside of the presence of the jury. (Id. at 13-15). Moreover,
the judge pointed out that the Appellate Division did not address. the matter of recusal or assign
the matter to a different judge, therefore implying that the _recérd did not reflect bias on Judge
Marmo’s part. (Id. at 11;12)'. Finally, thg trial judge stated that his decision to not provide the
lesser included charges of murder to the jury at the close of the first trial was iﬁ responsé to
Petitioner’s emphatic request that lesser-included offenses of murder not be provided.* (/d. at 15-
19; see also D.E. No. 6-8 at 54-56). |
This Court agrees thét the trial court’s decision to deny the motion for r(ecusal was-not
ﬁnproper. The record reflects that Judge Marmo did articulate his impression of some of the events
of Petitioner’s first trial. . (D.E. No. 6-14 at 12-18). Despite Petitioner’s argumeﬁts that Ju'dge
Marmo’s comments Were biased, the Court notes that any perceived comments were always rﬂade
| outside the pfesence of the Jury See Toribio v. Pinel Havén ZLC, et. al., 672 F. App’x 198, 200-
01 (3d Cir. 2016) (deltermining that allegedly biased comments made by jﬁdge outside the jufy’s
‘presence coulci not. have influenced fheir verdic_t). Furthermore, Judge Marmo’s comments were
| not a result of extrajudicjal bias. Extrajudicial bias is “bias that is not derived from fhe evidence
or conduct of the parties that the judge observes in the course of the proceédings.” Johnson v.
Trueblood, 629 F,2d 287, 291 (3d C‘ir. 1980)..
[O]pinions formed by the ju(ige on the basis of facts introduced or
events occurring in the course of the current proceedings, or of prior
proceedings, do not constitute a basis for a bias or partiality motion
unless they display a deep-seated favoritism or antagonism that
- would make fair judgment impossible.
Liteky v. United States, 510 U.S. 540, 555-56 (1994) (holdihg thét recusal of federal judges under

28 US.C. § 455(a) was subject to the “extrajudicial source” doctrine).

N

Petitioner and counsel requested that the first trial court not instruct the jury on the lesser-included offenses
of murder. o~
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The state court’s application of clearly established federal law was‘nqt unreasonable. The
trial judge had plenty to observe qver_the span of a murder .pfosecutidn and from time to tim¢
articulated his observations on the record. The commenfs in no way suggested impartiality or bias
against the defendant. ;/'ohnson v. Carroll, 369 F.3d 253, 263 (3d Cir. 2004) (“[M]ere appearance
of bias on the part of a state trial judge, without more, [does not violate] the Due Process Clause.”)
For the foregoing reasons, the Court denies relief on this ground.

B. lllegal Sentence

Petitioner asserts two challenges to his sentence. First, that the extended term on the
aggravated—manslaughter count was 1mproper The state court did not address this cla1m Second, -

that the sentence was in violation of North Carolina v. Pearce 395 U.S. 711 (1969). (D E. No. 1
. at 28-29).
| After the Appellate Division remanded Petitioner’s case to the trial court fo‘r resentencing
pursuant to State v. Pierce, 642 A.2d 94.7 (N.J. 1994), the amendea JOC provided, with respectv to’
the aggra\}ated manslaughter vcharge (count one), fifty years imprisonment with eighty—ﬁve percent
of thirty years to: b.e served before i)arole eligibility’becaliSe the offense fell within the eighty-five
| percent rule of tﬁe No Early Release Act, NJSA § 2C:43-7.2. (D.E. No. 6-45). The possession of -
a weapon for unlawful purpose chafgé (count two) was merged info count one. On the unlawful
possession of a weapon charge (couﬁt three), the court imposed five years .impn'sonment to run
. consecutive with the sentence imposed in count one’ On the hindering apprehension charge
(count foﬁr); the court imposed five years imprisonment to run concurrent with counts one and.
three. Finally, on the vcerta'in persons not to ha\}e weapons charge (count seven), the court hnpésed

five years imprisonment to run concurrent with counts one, three, and four. Petitioner was also

A

See Supra at note 2.



sentenced to a five-year parole term to begin .after his prison sentence is served. Id. Petitiorier’s
aggregate sentence was ﬁfty-ﬁve-&earé i_mprisonment in comparison to the sixty-five-year
sentence imposed after the first trial. o |

* A federal court’s ability to review state sentences is limited to “proscribed federal grounds
such as being cruel and unusual racially or ethnically motivated, or enhanced by indigencies ?
Briscoe v. Ricci, No. 08-1697, 2009 WL 1097870 at *4 (D.N.J. Apr. 23, 2009) (quoting Grecco v.
O’Lone, 661 F. Supp 408, 415 (D:N.J. 1987)). In light of thls Petitioner’s challenge to the state
court sentence can only be reviewed if it violates a federal constitutional right. 1d.

- Implicit in P‘etitioner’s argument is the premise that the sentence imposed after his second
trial was higher than that imposed after the first trial. (See generally D.E. No. 1). This is vnot ao.
Petitioner received a lengthier sentenee after the first tr'ial than he did after the retrial. Te the extent
that Petitioner.is arguing that the_second sentence was exeessive despite being convicted of alesser - .
- included offense of aggravated manslaughter the secend time around, his sentence is not the cruel -

and unusual pumshment proscnbed by the Eighth Amendment See Unzted States v. Miknevich,
638 F.3d 178, 186 (3d Cir. 2011) (“[S]entence w1th1n the llrmts imposed by statute is ne1therv
excessive nor crnel and unusual under the_ Eighth Amendment.”) (citations omitted); see a{;o
NISA § 2C:43-7.2 (a person convicted of aggravated manslaughter and sentenced to an extended
term shall be sentenced for a specific term 4of years between thirty years and life imprisonment).
As for Petitioner’s argument that the sentence violates North Carolina v. Pearce, 395 U.S.
711 (1969), that claim is further discussed in the analysis of Petitioner’s ineffective-assistance-of-

appellate-counsel claim. See infra Part IV.D.



C.  Trial Court’s Denial of Right to Self-Representation

Petitioner_ claims that the trial court Violated‘ his Sixth Amendment right to self-
' represéntation despite fu's multiple feduests to proceed pro se. (D.E. No. 1 at 30-31). The PCR
Court rejected fetitioner"s argurner-lt,. deteﬁnining that the record reflected Petitioner’s constant
vacilléting between allowing counsel to make érguments oﬁ his behalf and addressing the court on
his own, but never an explvicit_request to represent himself. (D.E. No.‘ 6—40 at 36-37).
~ The right to self-representation is guaranteed by the Sixth Amendment to the United States
Constitution as well as the New Jersey Constitution. U.S. Cohvst. amend. VI; N.J. Const. art. 1, §
10. The clearly established federal law for claims alleging denial of the right to seif—répreséntétion
wéé articulated by the» United States.Supreme vCourt in Faretta v. California, 422 U.S. 806 (1975).
This right is éfforded to a defendant who voiuntarily, knowingly, and intelﬁgently chooses to do
| so0, and the state rﬁay not constitutionally force a lawyer upon him. Id. at 834-35. Faretta and its
progeny Qf cases provide that a defendant must unequivécally assert his right to self-representation
ina timély manner and the trial court must then conduct a colloquy with the defeﬁdant to determine . -
that the waiver of counsel is knowing and \}oluntary. | Buhl v. Cooksey, 233 F.3d 783, 791 (3d Cir.
2000).
Petitioner’s first supposed request to proceed pro se occurred at a pre-trial hearing on
- November 16, 2005. (D.E. Nos. 1 at: 30, 6-14 at 49). The brief exchange, at the end of a
comprehensive hearing, was rather vague.
THE COURT: What is the next matter that we have?
'MR. RANGES: Judge, Mr. Franklin has asked for - -

"THE DEFENDANT: To release my attorney.

MR. RANGES: Mr. Franklin has asked for daily transcript during the course of the trial.
THE COURT: Yeah.

THE DEFENDANT: My attorney is mcompetent I want the first prongs in Shirkin. He
doesn’t know any case law.

THE COURT Okay. What about that, do you want to be heard on that application?

10



- MR. LOUKEDIS: Ipresented that application. I think Mr. Franklin presented it to Mr. Dwyer.
If not, I did. Mr. Dwyer is the one who makes that decision, your Honor, and I believe Mr.
Dwyer addressed that matter to Mr. Franklin.

THE DEFENDANT: No. He never stop lying. No, he didn’t. ‘

MR. LOUKEDIS: Well, then I could be mistaken. But if he didn’t, my understandlng is that
it’s not going to be ordered, daily copy. If he didn’t address it, then he told me he was going
to but apparently he didn’t. So Mr. Franklin didn’t receive the notice he’s not going to order
it. | ' : '

(D.E. No. 6-14 at 49).

Momentarily after the preceding exchange with the judge, Petitioner informed the court
that he would, through counsel, appeal the court’s evidentiary ruling dehying his motion to
suppress the warrant. (/d. at 52)..

Petitioner claims that his next request to proceed pro se at his January 3, 2006, pre-trial
hearing was equally denied. At thJS hearing, Petitioner’s counsel and the trial judge were engaged
in a colloquy during which Petitioner repeatedly interjected. Petitioner asserted his “right to have
his voice heard apart from counsel” on the issue that was currently before the court. (D.E. No. 6-
15 at 14). Tri‘al counsel evéntually_ requested that Petitioner be allowed to address the court or
“represent himself on'é limited basis” so long as the jury was not present. (D.E. No. 6-16 at 12).
In light of trial counsel’s argument, the judge permitted Petitioner to make legal arguments in
support of his objection to the hindering apprehension jury instruction. (Id.)

The PCR court considered the two instances of supposed pleas to proceed pro se cited by
Petitioner in the instant petition as well as other occurrences where Petitioner either addressed the
coﬁrt directly or objected to testimony. (D.E. No. 6-40 at 36-37).

Petitioner never - specifically requested that his attorney be |
discharged, but rather that he be allowed to supplement the record
when he sought fit. In the January 4, 2006 transcript again Petitioner
appeared to want to supplement the record and be heard, but never

requested to discharge his attorney. In fact, trial counsel requested
that Petitioner be allowed to make certain remarks that trial counsel

11



could not or would not say. See Transcript dated January 4, 2006,
- 12:12-16. ‘

Judge Marmo allowed Petitioner to make some remarks. Under
State v. Pratts, 145 N.J. Super. 79 (App. Div. 1975) while allowing
a defendant to make remarks is allowed and remains in the discretion
of the judge, this type of action is to be avoided whenever possible

- [sic] Id. at 89. Accordingly, citing State v. Sinclair, 49 N.J. 525,
551-552 (1967) the court in Pratts states; “[w]hen a defendant
represented by counsel seeks to participate in the conduct of the
case, he may do so only with the permission of the judge. Such joint
action is to be avoided wherever possible.” Pratts at 89.

(D.E.No. 21-1 at 12). ‘

The state couﬁ’s application of established federal law was‘ not umeasénable. The stafe
repeatedly mentioned both in its oral and written PCR. decision thét Petitioner’s multiple
interjections did not amount to a c-lear, unequivocal request to prbceed pro se. See Brown v.
Wainwright, 665 F.2d 607, 609-10 (5th Cir. 1982) (holding that defendant waived right to self-
representation by failing until the tﬁird day of trial to renew a pre-trial reques’t to proceed pro se
and by. accepting thé services of counsel until that time). Morebver, this Court agrees that
Petitioner’s statements ‘demonstrate, .avt best, Petitioner’s desire to supplement.'vthe're.cord \;vith
. additional legal arguments and motions. For these reasons, Petiti(;ner’s Sixth'Amendrﬁeﬁt rights

were not violated and habeas relief is not warranted on this ground.

D. Ineffective Assistance of Counsel
Petitioner next asserts that he received ineffective assisfanée of counsel from both trial and
' appellaté counsel.‘_: The Supreme Court set forth the standard by which courts must.evaluate_ claims
of ineffective assistance of co‘unselv in Strickzand v. Washington, 466 U.S. 668 (1984). First,i the
defendant must show that counsel’s performance was deficient. Strickland, 466 U.S. at 687. This
- requirement involves demonstratiﬁg that counsel made errors éo serious that cognsel was not

functioning as the “counsel” guaranteed by the Sixth Amendment. Id. Second, the defendant must
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show that he was prejudiced by the deficient performance. Id. This requifes showing that
. counsel’s errors deprived the defendant of a fair trial. Id. N
Counsel’s performance is deficient if his representatibn falls “below an objective standard
of reasonableness” or outside of the “wide range o‘f professionally competent assistance.” Id. at
690. In examining the question of deficiency, “[jJudicial scrutiny of counsel’s performaﬁce must
be highly deferential.” Id. at 689. In addition, judges must consider the fa_cts of thé case at the
timg of counsel’s conduct and must make every effort to escape what the Strickland Court vreferred
to as the “distorting effects of hindéight.” Id. The petitioﬁer 'bearsv the burden of sl}owing that
counsel’s challenged action was not éound strategy. Kimmelman v, Morfison, 477 U.S. 365, 381
(1986). Furthermore, a defendant must show a reasonable probability that; but for counsel’s efrérs;
the result of the prolceeding would have been different. Id. at 394.
~ When assessing an ineffecﬁve-assistance—of—counsel claim in the federal habeas context,
_ “[t]he'pivotal question is whéther the state court’s application of the Strickland standard was
unreasonable,” which “is different froﬁ asking whether defense counsel;s berformance fell below .
I'Strickland s ,standard;” Grantv. Lockett, 709 F.3d 224, 232 (3d Cir. 2013) (quoting Harrington v. |
Richtér, 562 U.S. 86, 101 (2011)). “A state court must be grante(i a deference and latitude that are |
not in operation when the casé nvolves [directj revie\;v under the St;;ickland standard itself.” Id.
Federal }llab/eas review of ineffective-assistance-of-counsel claims is thus “doubly deferential.” Id. »
(quoting Pinholster, 131 S. Ct. af 1403). Federal habeas couﬁs mu’st “take a highly deferential
look at éounsel’s performance” under Stfickland, “through the_deferen_tial‘ leﬂs of § 2254(d).” Id.
(internal quotation marks and citétions omitted). “With respect to the sequence of the two prongs,

the Strickland Court held that ‘a court need not determine whether counsel’s performance was

deficient before exémining the prejudice suffered by' the defendant as a result of the alleged



deficiencies . . . If it is easier to dispose of an ineffectiveness claim on the ground of lack of
sufficient prejudice, which we expect will eften be so, that course should be followed.”” Rainey
v. Varner, 603 F.3d 189, 201 (3d. Cir. 2010) (quoting Strickland, 466 U.S. at 697).

1. Ineffective Assistance of Trial Counsel for Failure to Explain the Potential
Sentencmg Exposure for the Aggravated Manslaughter Charge

Petitioner alleges that he was deprived of his Sixth Amendment right to counsel due to his
retrial counsel’s failure to advrse' him of his sentence exposure if convicted of the lesser included
offense of aggravated manslaughter. (D.E. No. 1 at 33-35). Petitioner contends that counsel’s
deficient performance led him to decline a plea offer that would have resulted na twelve-year
sentence, instead of the one imposed after his jury trial. (Id. at 34). The instant habeas petition
~ only references his plea discussions with his retrial counsel, Constantine Loukedis. However, the
Resbondent and the state courts cite to both the first .trial counsel, Craig Weis’s, and retrial
counsel’s efforts to preperly convey the sentencing possibilities.

Petitioner first raised this ineffectir/eness claim before the P.CR court. In his PCR petition,
he argued that he was not aware of the sentence exposure and that he was extended-term eligible
because of his criminal history. (D.E. I;Io. 6-46 at 8). The PCR court determined that the record
reﬂected Petitioner was actively involved in his trial defense and that he was aware of the |
possibility of an extended term. (D.E. No. 21-1 at 9-i0)'. The PCR court found Petitioner’s retrial
counsel’s testimony about plea bargain discussions to be credible and at odds Wit}r Petitioner’s
. claims that he did not realize the potential sentencing range. (D.E. No. 23-3 at 30-3 1'-). The
vAppellate DlVlSlon affirmed the PCR court’s denial. Franklin, 2014 WL 2533802 at *2.

The PCR court reviewed the first and second trial record before deterrmmng that Petitroner
was aware of his sentencing exposure before denying plea offers prior to both trials. (D.E. No. 6-

40 at 28-30). Moreover, the PCR court was not convinced by Petitioner’s argument that he was
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not aware of the potential for an er(tended term if convicted of the lesser included offense of
aggrevated manslaughter. (/d: at 30). The PCR court was also swayed by retrial counsel’s -
testirrrony indicating that ‘Petitioner entertained. a twelve-year sentence plea offer prior to the
ret'rial, which Petitioner ultimately.rej ected be\fore‘deCidi.ng Vto stand.trial. (Id."at 29).

| Ineffective aesistance of counsel claims arising out of the plea process are analyzed under
the Strickland standard. Hill v. Lockhart, 47}4 U.S. '52 (1985). Claims of ineffective assistance of
counsel 1n the coritext of a defendant rejecting a plea offer are considered under the standard set in
Lafler v. Cooper, 566 UsS. 156'(2012‘). The Court in Lafler considered the claims of a petitioner
who was allegedly advised by trial counsel to rej ect the plea offer baeed orr the likelihood of his
acquittal at triel. 566 U.S. at 163. First, as with ali ineffective-_assistance-of—counsel claims, the
‘petitioner is required to show that counsel’s performance was deﬁcient;_ Strickland, 466 US at
687. .Secondly, the petitioner must show that the deficient performance was prejudicial: 1d. Thel
petitiorrer’s showing that “the _outcorne of the plea process would have been different with
competent advice” is‘ dipositive in estabiishing Strickland’s prejudice requirement.  Lafler, 566
U.S. at 163. “Knowledge of the comparative sentence {exﬁosqre between standing trial and
accepting a plea offer will often be _crucial to the decision whether to plead guilty.” United States
v. Day, 969 F.2d 39, 43 (3d Cir. 1992).

The two salient factors in the PCR court’s decision were: '(i) the jury.charge conference l
and colloquy durmg the first trial; and (11) the test1mony from both Petmoner and retrial counsel,
Constanine Loukedis, at the PCR evrdentlary hearing. (D.E. Nos. 21-1 at 32- 33, 6-40 at 29 30)

- During Petitioner’s first trial, the judge held a charge conference before the case was
‘sobmitted to the jury. (D.E. No. 6-8 at 46-56). At tﬁis conference, the Petitioner indicated that he

was not interested in the lesser included offenses of murder to be provided to the jury. (/d. at 54).
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THE COURT: Do you want to voir dire the defendant?

MR. WEIS: I’ve seen you at the jail on several occasions, it that correct‘7

THE DEFENDANT: That’s correct.

MR. WEIS: As well as I was talking to you this mormng about the charge correct?

THE DEFENDANT: That’s correct.

MR. WEIS: And I’ve explained to you murder, aggravated manslaughter, manslaughter, and
the different elements, is that correct?

THE DEFENDANT: Yes, that’s correct.

MR. WEIS: But if you asked my op1n10n I think it’s murder or nothing, right?

THE DEFENDANT: Yes.

MR. WEIS: You told me, and I want you to tell the Court, that you agree with that, and that
is what you are asking me to do?

THE DEFENDANT: Absolutely.

MR. WEIS: That’s what you want the Court to do?

THE DEFENDANT: Yes, that’s correct.

MR. WEIS: You don’t want any lesser includeds at all?

THE DEFENDANT: That’s correct.

MR. WEIS: - You understand - - and I’ll put thls on the record, Judge - - we’ve discussed
possible convictions, correct?

THE DEFENDANT: Yes.

MR. WEIS: We’ve discussed a scenario where if you are convicted of the weapon, you are
certain persons extended term and you’re facing 20, right?

THE DEFENDANT: Yes. '

MR. WEIS: Your position is 30, 20, it’s the rest of your life and your child 1 is grown and you’re
in your fifties and it’s over, correct?

THE DEFENDANT: That’s correct.

MR. WEIS: You don’t want the lesser includeds, right?

THE DEFENDANT: Not at all. '

MR. WEIS: You know that if you go down on murder, you know what’s going to happen
right?

THE DEFENDANT: Yes.

MR. WEIS: Knowing all that, you are asking this Court to charge nothmg but murder, is that
correct?

THE DEFENDANT: Yes, that’s correct.

THE COURT: Do you understand that the options for reckless take you all of the way down
to ten years? Reckless manslaughter is ten years, five to ten years?

THE DEFENDANT: Yes, I understand that.

THE COURT: And murder is at the least 30 years without parole, and there’s - - the State may
ask for an extended term here, and that’s 35 without parole.

THE DEFENDANT: Yes, I understand.

THE COURT: Do you understand?

THE DEFENDANT: Yes, sir.

THE COURT: So it is a real big gamble that you are taking here by saying to the jury, look,
maybe the murder case is weak and you are not able to go with it, but I don’t want you to have
any other option other than “not guilty,” and that’s what your strategy is?

- THE DEFENDANT: " Yes, that’s correct.

-J
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THE COURT: But the jury may say, look, we’re not going to say “not guilty,” and so we’re
going to go with murder. Somehow or other they might rationalize or come up with a
compromised verdict, even if they don’t feel that this was a reckless act, and they might say,
‘you know, because we get the sense that Captain was not the pillar of the community or these
other witnesses or people we don’t have total confidence in, for whatever reason, and we’re

~-going to strike a compromise here and make it something less than murder. It could go all of
the way down to reckless manslaughter, which would be an exposure of five to ten years Do
-you understand?

‘THE DEFENDANT: Yes, sir. '
THE COURT: Of course, the extended term applies to all these things, and your record is

going to be a big factor if there is going to be a sentence. Are you sure that you want to do
this? :

THE DEFENDANT: Yes, your honor.

THE COURT: Take this huge gamble?

THE DEFENDANT: Yes, sir. Absolutely.

THE COURT: All right. Here is what I want - - well, I want you to thmk about it overnight,
because I really think that the most compelling part about this is the fact that this is a case
where it’s hard to find recklessness, and it should be your decision if you want to take this
monumental gamble.

THE DEFENDANT: Yes, your Honor. Do you mind if I address the Court?

THE COURT: Yes, go ahead.

THE DEFENDANT: I would like you to make a decision on it now. My mmd is made up. I
would rather have it murder in the first degree or nothing at all. I don tneed any t1me to thmk
about it for the record.

(D.E. No. 6-8 at 54-56).
The PCR court highlighted the firsttrial court’s on-the-record inquiry of whether Petitioner
understood the potentiél sentence consequences should Petitioner be convicted of murder at trial:

Petitioner was asked if he understood that if convicted of the weapon '
offense he was a certain person not to have a weapon and would be
facing an extended term of 20 years. He stated “Yes.” Additionally,
when questioned by the Judge regarding the lesser included offense,
the Judge explained the different offenses and how they would
decrease the number of years he was sentenced to if convicted of a
lesser included. Petitioner stated that he understood. Moreover,
Judge Marmo informed him what the sentence would be for murder
and that the State has the right to ask for an extended term. The
Court also mentioned if he was tried with the lesser included
offenses the extended term applies to all offenses and his record
would be a big factor in the sentencing. Petitioner, when asked
again, if this is what he wanted, said yes. Petitioner was fully aware
of the exposure he was facing. '
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| (D.E. No. 21-1 at 9-10).

The PCR court next considered the evidentiary-hearing testimony, particularly that of
Petitioner’s retﬁal counsel. At the hearing, counsel tesﬁﬁed that he did not recall whether he
articulated the exact sentence range that Petitioner could face if convicted after a trial. (D.E. No.
6-39 at 9).' However, counsel testified that he found a note in his case file that read “if he went to
trial, he would be maybe 95 when he got out of prison.” (/d.). Counsel testified that he did not '
recall whether he communicated thaf information to Petitioner either. (Id.)- Counsel proceeded to
testify that although Petitioner repeatedly eschewed any possfbility of pleading guilty, Petitioner
did entertain a twelve-year plea offer prior to the 2006 retrial. (Id. at 11, 14-15). Ultimately,
Petitioner rejected the tvsrelve-year plea offer, explaining to counsel that he thought nine years was
amore appropriate sentence. (/d. at 14). .

The PCR court .o'pined in its oral and written decisions that, notWithstanding retrial
counsel’s oversight in articulating a potential sentence range, the record reﬂected‘that Petitioner
was aware of the potential severity of the sentence. (D.E. Nos. 21-1 at 9, 6-40 at 29). Moreover, :
the sfate court viewed Peti’tioner’s’200'6 plea bargéin discussions with his connsel as demonstrative
of his comprehension of his Sentence exposure. (D.E. No. 6-40 at 29). The Appellate Division
affirmed the PCR conrt’s‘ denial of relief on this claim for the reasons expressed by the PCR court.

This Court finds that Petitioner has not demonstrated that the state court deeision was
unreasona‘ble. Matteo v. Superintendent, 171 F.3d 877, 891 (3d Cir. 1999). The record supports
Petitioner’s submission that he may have not been explicirly informed of his sentence exposure for.
the ‘aggravated manslaughter charge. However, the 2003 charge conference, where Pe’zitioner
unequivocally rej eoted any lesser included o'ffenses of mnrder, prompted the concerned judge to

repeatedly stress the consequences of that decision. While neither the trial judge nor counsel
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explained Petitioner’s potential exposure for every lesser included offense of murder, '_they did
explain it for a few. The c}iarge conference colloquy establishes that Petitioner understood that
his sentence exposure was potentially significant, even if he was notlconvicted of murder. For
examplie, his counsel explained that he faced up to twenty years of incarceration if he Was
convicted of the unlawful possession of a weapon certain persons chargei Moreover, the trial court
stressed t}iat his prior record would have a signiﬁcant effect on his _sentence even if he were
convicted of a lesser included offense. Therefore, Petitioner,vwlho had the beneﬁt_ of a thorough -
charge conference before the close of his first trial coupled With the experience of having been
convicted. of murder and receiving a more. severe sentence than the one he now contests,
undermines his claim that he was\ignorant of his possible sentence exposure if he went to trial a
second time:
Even if this Court were to deterrnine that retrial counselis perfo_rmance was deficient, the
| record of the 2003 charge conference and retrial counsel’s testimony about Petitioner’s resistance
to a twelve-year plea offer reflects that Petitioner was aware of his sentence exposure and was not
prejudiced by counsei’s snpposed deficiency. Afolabi v. United States, No. 13-3396, 2016 WL
450118 at *7 (D.N.J. Feb. 4, 2016) (“Because it is clear from counsel’s testimony that Petitioner
~'had no intention of accepting the plea agreement which was offered by the Government, Petitioner
is incapable of showing that s}ie was prejudiced by counsel’s advice in regards to the plea..”)'
(citations omitted). |
Therefore, Petitioner is not entitled to federal habeas relief on this clairn.

2. Ineffective Assistance of Trial Counsel for Failure to Investigate Potentially
Exculpatory Witnesses '

Petitioner alieges that he was denied his Sixth Amendment right to counsel due to trial

counsel’s failure to investigate potentially exculpatory witnesses such as Keshon Roberson. (D.E.
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No. 1 at 36-3 8). Additionally, Petitioner alleges in a separate claim that Keshon Robers‘on’s trial
testimony should have been considered as a étatement against penal interest at his retrial. (Id. at
39). This Court will address both of these claims below.

Pefcitioner claims, as he did in the PCR proceeding, thét trial'céunsel failed to investigate
Roberson, among others, despite evidence from the first tri;al that allegedly implic‘ated someone
other than Petitioner as the fatal shooter. (Id. at 37). The 'PC‘R court deemed the claim
unmefitoriohs and the Appellate Division agreed fof the same reasons. (/d. at"]-lO).

At Petitioner’s first trial, Keshoﬁ Roberson, an acquaintance of Pebtitioner6 and nemesis of -
the decedent’, testiﬁed asa défense witness about the early morning hours of March 26, 2000, and
. the events leading up to Jermaine Roberts’s death. (D.E. 6-9 at 35-57). Robérsoﬁ, who asserted
his Fifth Amendment righf when asked if he pbssessed a gun at the time of Roberts’ shooting, was
granted immunity and testified that he had a gun at the time of the shooting. (/d. at 38-39,'44-45). -
On cross-examination, Roberson was impeached by statements he provided shortly after the
- shooting as well as a statement he provided to the prosecution shortly before he took the witneés
stand. (/d. at 46-54). The fact that he never indicated having a gun on the mght of the shooting
was consistent in both statements but inconsistent with his trial testimony.

- Q: Now, would you .say‘ your memory is better of the event now or was your membry of
the event better back in 2000 when this happened?

A: No, probably now- - both times.

Q: Your memory is better now? Over time your memory got a little better of what
happened‘? :

: Ha?

With time your memory got better of what happened"

Yeah, probably. Yeah.

Your memory works different than the rest of us?

No. Idon’t know.

Usually with time your memory starts to fade, right?

RERER™

6 While testlfymg, Roberson refers to both Petitioner and decedent by their nicknames. Petltloner s nickname

is “Word” and decedent’s nickname was “Captain.”
X Decedent had assaulted Roberson days before the fatal shooting.
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A: Yeah. :

Q: But you think your memory is better now, right?

THE COURT: You have to answer.

A: Yes. '

Q: Is your memory better now, or d0 you think what people want to hear is better now?
MR. WEIS: Objection. ‘
THE COURT: I'll allow it.

THE COURT: Do you understand the quest10n‘7

THE WITNESS: Is my memory better or- -

Q: Do you actually remember it better or - - ‘ :
A: ‘Cause it’s coming. Do you know what I mean? It’s commg back, and it came back
up and ’'m remembermg Do you know what I mean? I’'m remembering what’s going on
then.

Keshon, before today I never met or spoke with you about this case, nght"

No.

I did meet and speak with you today though, nght‘7 '

Yes.

And that was just before you came out on the stand, right?

Yes.

And we met in the holding cell?

Yes.

In the holding area?

Yes.

And there was another gentleman there with me, Mr. Latoracca‘7

Yes.

We discussed with you what we thought you might testify to, nght‘7

Yeah.

How did I know what you were going to testify to? What did I go over with you?
You went over what happened.

Okay. Where did I get that information from? Did I show you somethmg"

Yeah, you showed me. Yeah, you showed me something, yeah. -

And what did I show you?

The statement.

The statement that you gave, right?

Yeah.

And where did you give that statement?

At Word’s house.

At Word’s house, right?

Yeah. A

And when was that? Do you remember when it was?

It was a while ago.

Q: Let me show you what is marked S-30.

MR. RANGES: May I approach this witness?

THE COURT: Sure. :

Q: Let me show you S-30 for identification. Grab that and take a look at that.

A: (W1tness complies).
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Do you recognize it?

Yeah. Yeah, this is what you just showed me in there.

That’s what we just went over, right?

Yeah.

: When we went over that statement, did T ask you 1f you had a gun?

Yeah.

: And what did you tell me?

I told you no because I didn’t want to be incriminated.

You didn’t tell me you were going to invoke your Fifth Amendment privilege?

I didn’t say that, but I just told you no.

Did you tell me you were going to invoke your Fifth Amendment privilege?

: No, I didn’t tell you that because - -

: You said no, right?

: Yeah. No judge wasn’t in there or nothing. I didn’t know what I know now.

You said no, you didn’t have a gun right?

Yeah.

Now today you are telling us that you saw Word and you saw Captam ina tussle right?

Yeah. :

: Back in 2000 when you gave that statement at Word’s house did you say you saw him
in a tussle? !

A: No. :

- Q: No. Did you say you even saw them together?

"~ A: No, [ didn’t. That’s ‘cause what I told you, though. I ain’t thinking about it. He was
asking quest10ns so fast and I m just answering them. And until I left, then I thought about
it.

Q: And what was the question that he asked you that happened so fast that you couldn’t
understand it?
A: All these questions. -

0?@?@>0>@?@?0?0?@?p

(1d. at 46-48).

Roberson was called agaih as Petitioner’s witness at the PCR heairing.. Roberson’s
testimony at the evitlentiary hearing was completely at‘edds with that of rettial counsel’s.
Moreover; portions of Roberson’s testimony were refuted by the record; (D.E. No. 6-38 at 13).
At Peﬁtioner’s PCR evtdentiary hearing, retrial counsel testified about his strategy to exclude
Roberson frorh the defense’s cese.

Q:. Are ybu aware that Roherson testified that at the time when he was in the crowd, he

had a gun in his possession? Plain and simply that.

A: T understand the question. You’re talking about his testimony in the first trial?
Q: Yes. :
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A: Idon’t recall that. But I’'m sure - - I'm not disputing that he said that. I have a faint
recollection he may have admitted to having a gun that night. I think that’s true.

Q: Did you ever interview Mr. Roberson?

A: 1did not. I just based it on whatever he said based on his testimony in the trial or on
his statement.

Q: Butif he had testified in that matter at the ﬁrst trial that he was in the crowd with a gun,

. wouldn’t it have been a good idea to have interviewed him?

A: 1 think I did talk to Mr. Roberson. I don’t know if I took a formal statement from him
or not. But he was kind of equivocal. I'm not sure if Roberson is the one who wanted
immunity from testifying. I’m not sure if he’s the one.

Q: Well, if he had been equivocal in the interview that you had with him, would it not
remain the fact that such testimony is significant?

~ A: That he had a gun also?

Q: Yes.
A: Well, no one else 1ndlcated that he was the shooter. The shooter- - the defense of

someone else could have fired the shots was not based on Roberson’s presence at the scene
MR. McGUIGAN: Excuse me, your Honor- - '
A: it [sic] was as far as - -

" MR. McGUIGAN: my [sic] question was- -

A: If I may, with all due respect- -

THE COURT: Why don’t you finish your answer.

A: It was - - my basis for the unknown shooter was - - and I don’t mean this in demeaning
of defense. - was a phantom shooter-, not anyone particular and certainly not Mr. Roberson.
Q: You proposed a phantom shooter?

- A Somebody who had it in for Mr. - - ’'m sorry - - the V1ct1m other than my client who’s -

being accused of it.

Q: So you did not think it advisable to put a possible face on the phantom?

A: Yes, if I had - - if I had any type of basis, probable cause for doing that, I would have,
yeah. But Mr. Roberson did not fill the bill as far as I was concerned.

Q: Were you aware that Mr. Roberson also testified that the victim sucker punched him
two weeks before the incident?

A: Sucker punched who, Roberson or Mr. - -

Q: Yes, sucker punched Roberson.

A: That might have been there in the case. :

Q: But given that testimony from the earlier trial, you did not think it advisable that
information should be presented on behalf of the defense?

A: I didn’t think there was any credibility to it.

Q: How did you make that determination? ‘

A: Well, there’s a number of factors based on my representmg Mr. Franklin on two

separate occasions® and I just didn’t think it was helpful based on the other evidence in the

case.

~ A: Would not - - putting yourself at the scene of a homicide in possession of a gun, would

that not be a statement against interest?
A: Not necessarily, but it could be.

8

Loukedis represented Petitioner briefly during the pendency of the first murder prosecution in 2003. That-

case was eventually tried by Craig Weis. (D.E. No. 6-39 at 3).
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Q: Well to the extent- - let’ s assume for a moment that it is against interest to put yourself
at the scene of a murder with a gun.

A: Yes. - :

Q: Would not such a statement against interest have inherent credibility?

A: Yes I assume so. -

Q: With regard to Mr. Roberson - - and I know there’s a lot of names that are being thrown
around- - do you recall Mr. Roberson appearing for the second trial when you were
representing Mr. Franklin and discussing about wantmg immunity before he would testify?
A: Tdo. Ithink it was out in the hall.

Q: In the hall of the courtroom of the court"

A: Yes.

Q: Were you successful in persuading either the Court, if you recall, e1ther the Court or
the State to grant Mr. Roberson 1mmumty‘7

A: Not at all.

Q: Did Mr. Roberson stick around at that point willing to give a proffer or do you recall
what he did? ‘

A: He left.

(D.E. No. 6-39 at 7-9, 13). |

Asa prelir‘ninary matter, the PCR court found Robereon’s trial testimony to be incredible.
The court summarized significant portions of Roberson’s evidentiary—hearing testimony as well as
Roberson’s testimony from Petitioner’s first trial into fhe record, in order to underscore Roberson’s
unreliability as a witness. (D.E. No.‘ 6-40 at 19-25). It ultimately concluded that retrial coﬁnsel’s
strategy to exemp.t Roberson from the defense’s case wes a sounder defense strategy than calling
him as a witness. |

Now I don’t know if Mr. Loukedis sat down and formally
interviewed this witness or not. Personally - - and I tried cases from .
the defense perspective for 25 years before 1 became a judge.
Personally I wouldn’t even waste my time interviewing this witness
on this testimony because the last thing I would do as defense
counsel is put this witness on the stand because as a strategic call or
‘a judgment call it seems to me his testimony is harmful to the
defendant, his testimony hurts the  defendant, his flip-flopping, his
prior record. He really wouldn’t say anything unless he was given
a free pass to say what he wanted. (-
©

That’s not the way a witness goes into the courtroom and testifies
under oath and tells the truth. Witness comes 1n, takes the oath and
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(Id. at 25).

answers the question. This witness says I’m not going to tell you
anything unless you give me immunity first. On top of it, he
vacillates, flip-flops, he admits to taking drugs and he’s got prior
convictions. '

'So I don’t know if Mr. Loukedis interviewed him or not. But it

wouldn’t surprise me if someone with Mr. Loukedis’ experience

-said I’m not going to interview this guy ‘cause the last thing I'm

going to do is put him on the stand because he’s going to bury you.

Notwithstanding that, Mr. Loukedis did mention that he did -

interview him. And I submit that putting him on the stand is more
consistent with ineffective assistance of counsel than not putting
him on the stand, which brings me to a point that I might as well
make now.

The state court addressed Roberson’s supposed‘self-inculpatory statement and his overall

credibility as a witness before agreeing with counsel’s decision to forego Roberson’s testimony in

the retrial:

It was alleged by the petitioner that Mr. Roberson wished to be
granted full immunity so-he could testify that he was the shooter in
the case. However, the petitioner proffers nothing to support that

_Mr. Roberson was going to testify to that information. Also, Mr.

Roberson refused to testify unless he was granted immunity.
Additionally, it is extremely unlikely that the State would grant
immunity to.a witness who would confess to the crime and not have
to suffer any consequences. Beyond that, this court reviewed the
testimony of Keshon Roberson in the first trial. In this Court’s
opinion he was a horrible witness who lacked even a scintilla of
credibility. His testimony was a. mockery of the truth and in this
Court’s opinion only a foolish, inept, or incompetent attorney would
even consider calling him to the stand. His testimony would have
done extensive harm to whatever limited chance Defendant had to
be acquitted.

(D.E. No. 21-1 at 31-32).

The state court’s application of federal law was reasonable, particularly in light of the

~ robust record highlighting Roberson’s inconsistencies and overall incredibility.

“[Clomplete

failure to investigate potentially corroborating witnesses” can arguably be considered ineffective
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assistance. United States v. Gray, 878 F.2d 702, 711 (3d Cir. 1989) (holding that counsel’s failure
to inve;stigate any witnesses, despite his client’s insistence that _he not compel witnesses to testify
at trial, fell below the' minimum standard of reasonable repres;entation), However, the record
reflects fhat éou’nsel’s decision to not pursue Roberson;é testimony was not ineffectivg. Counsel
testified at the é)videntiary hearing fhét he reViewed the first trial’s transcript and also vaguely
recalleci speaking to Roberson at some pbint before the retrial. The PCR court credited counsel’s
testimony and agreed that Roberson was a potential liability to Petitioner’s case if called as a
defense witnésé. The state court’s finding §vas- not contrary to Stri‘ckland.' Retrial counsel’s
performance was not ilunreasonable under prevailing professional norms, and Petitionef failed to
show a reasonable probability of a different trial outcome but for coﬁnsel’s strategic decision. See
Strickland, 466 U.S. at 689.

Lastly, with respect to Roberson, Petitioﬁer also claims that retrial cA:ounsel’rs failure to
“advaﬁce Keshon Roberson(’s prior trial téstimony as a declaration against penél interést” was
ine_ffecti\.fe assistance. (D.E. No. 1 at 39). Petitioner’s argument is premised on the clai'm‘ that
" Roberson implicafed himself as the shooter responsible for Roberts” death when téstifying ‘at
Pétitio_ner’s first trial and that Roberson was considered a sﬁspect in the investigation stages of fhe»
case. (/d.) |

Petitioner’s argument about Roberson’.s‘trial testirhony (i.e., that Roberson had a gun on
the night'of Roberts’s shooting) does not satisfy the criteria that a trial court considers when
allowing this type of statement into evidence. In turn, counsel’s decision to not pursue puttihg
Rob,ers.on’s prior testimony in evidence at the retrial was not ineffective. |

At Petitioner’s first trial, Roberson testified that he was in possession of a gun on the night

of Roberts’ shooting. Roberson provided this somewhat surprising testimony which resulted in

\
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the prosecution’s assurance that it would not seek to prosecute him for any testimony about gun

possession on the night in question. Nonetheless, Robersotl was impeached by prior statetnents

he provided that never indicated that he possessed a gun at the time of Roberts’ shooting.

Roberson’s trial testimony appeared to ‘be undermined by his own prior statements and, more .
: importantly, Roberson never admitted to ﬁring- the weapon or shooting Roberts.

Rule 804(c)(25) of the New Jersey Rules of Evidence provides for an exception to the
inadmissibility of hearsay when the declarant is not available and a statement is against the
declarant’s interest. The rule permits the .intro_duction of:

A statement which was at the time of its making so far contrary to
the declarant’s pecuniary, proprietary or, social interest, or so far
"tended to subject declarant to civil or criminal liability, or to render
invalid declarant’s claim against another, that a reasonable person
in declarant’s position would not have made the statement unless the
person believed it to be true. o
NJRE 803(c)(25).
The PCR court determined that counsel’s failure to call Roberson on retrial, patticularly in .
-,light. of his troubling testimony at the first trial was not ineffective. The record reflects that
" Roberson’s trial testimlony was full 'of inconsistetlcies. Moreover, his testimony was not so
unfavorable to his interest that it “deemed [declarant’s statement] inherently trustwor/thy and
reliable.” Statev. White, 729 A.2d 31,36 (N.J. 1999) (citation omitted). To the contrary, Roberson
asserted his Fifth Amendment privilege before even testifying about his gun possession and was.
subsequently granted immunity. Therefore, Petitioner’s ineffectiveness claim on the basis of his
counsel’e failure to advanee this testimeny fails.
Petttioner also claims ineffective assistance because of trial counsel’s fatlure to investigate

or present the testimony of other exculpatory witnesses, specifically, ballistics experts. Petitioner

initially raised this claim in his PCR petition as demonstrative of his counsel’s failure to properly
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.investigate the case. (D.E. No. 6-46 at 6-7). Petitioner does not stdte in the instant petition v&;hat
a ballistics expert’s testimony would prove or disprove exactly, but he cites to an expert’s PCR
evidentiary hearing testimony, that he is now presumably arguing, established that his weapon was
not the one that fatally shot Roberts. (D.E. No. 1 at 38).

At the PCR evidentiary hearing, ballistics expert Carl Leisinger was called to testify by
Petitioner. (D.E. No. 6-39 at 18). Leisinger tastiﬁed that it was unlikely that the shells coming
from the type of weapon that was used to kill Roberts could have travelled a distance of twenty or
thirty feét “and come to rest fairly close to each other.” (/d. at 21). On cross-examination, the
prosecution elicited from Leisinger that he was not aware of Petitioner’s distance from the
decedent at time of the shooting and he did not view the video depicting portions of the events
surrounding the shooting. '(Id. at 21-22). Moreovar, the prosecution elicited the variables in the
- .expert’s testing such as the fact that it was conducted in a stationary position unlike Petitioae;,
whd the evidence supports was most likely moving in the sechds leading up to thé shodting. (1d.).

Retrial counsel testified tha’( his trial strategy was to deny that Petitioner shot the decedent
a;t all, therefore the ballistics'expert’s testimony was not critical to his defenée. (D.E. No. 6-39 at
6).

QUESTION: Now in yoar own -- in your own —‘so in the earlier trial I guess — I-don’t know
that you specifically answered this — were you aware that in the earlier trial that it was argued
that there was a distance between the shots — where the shell casings were found and where
witnesses had placed him? Are you aware that that was basically the defense?

ANSWER: I can’t say that; I don’t remember.

QUESTION: But it was not your defense?
ANSWER: No.

QUESTION: And so you had another theory that you were pursuing? If so, what was that?
ANSWER: Denial.

QUESTION: Denial?

ANSWER: That the alleged — the victim in this matter had many enemies. Anybody could
have fired a gun that night. That was basically it. o
QUESTION: Did you argue in closing that the four shell casings had been fired when the
defendant was strugghng with the victim?
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ANSWER: Idon’t remember that, Idon’t.
QUESTION: If you had, that would not be in keeping with the denial; correct?
ANSWER: I'm sorry? ~
QUESTION: If you had argued to the jury that the four shell casings were the result of the
gun going off while the defendant struggled with the victim, if that was what you argued to the
jury, is that in keeping with denial?
-~ ANSWER: I don’t understand your question. '
THE COURT: He doesn’t understand your question. Why don’t you repeat it.
QUESTION: Did you argue to the jury that those four — that the shell casings were the result
of the gun discharging during the struggle?
ANSWER: No. -

{d).
The state court agreed that trial counsel’s representation could not be deemed ineffective
because of his decision to not make the location of the shell casings the crux of his defense.

Petitioner contends that trial counsel was ineffective for his failure
to investigate the claims of witnesses made during the first and
second trial. Specifically, that the petitioner could not have been the
perpetrator, because he was involved in a “tussle” in the middle of
the street, directly in front of the club. Petitioner proffers that he
could not have committed the shooting because four (4) shell
casings were found on the sidewalk twenty or thirty feet away from
where the “tussle” with the victim occurred. Petitioner argues that
multiple witnesses, even witnesses for the State, placed him in the
street, in front of the club, not on the sidewalk Where the casmgs
were found.

However, there is no merit to this argument. Defense trial counsel
“argued the location of the four shell casings in his- summation.

Counsel further made a strategic decision not to limit the defense to
the location of the shell casings. Counsel, instead chose to strongly
argue that a fifth shot, from another person’s gun actually shot the

victim, Mr. Roberts. There was testimony from a police officer that

he heard four or five shots. Moreover, there is no evidence in the

record that clearly puts the petitioner in the street in front of the club

when all of the shots were fired. There is testimony from the

eyewitnesses that the fight started on the sidewalk, moved to the

street, and then moved up the street towards Colt Street. Darrell

Bethune states he saw the petitioner with a gun and that he tried to

hit the victim with it. See Transeript dated May 16, 2006, Volume

1, 46:19-47:19. After the fighting ensues, Mr. Bethune places the

petitioner and the victim in the street and them moving toward Colt

Street. Id. at 107:23-109:8. Additional witnesses state that the



petitioner was the only one seen with a gun that evening. The record
is replete with testimony that upon the firing of the first shot
everyone ran. There is a clear inference that once a shot was fired
and everyone ran, no one was paying attention to the exact location
of the defendant when the final four shots were fired. Therefore, it
is clear that the evidence does not support the suggestion that
Defendant remained in the street during the entire shooting episode.
‘There was additional testimony proffered in this case that supports
the above. - Baséd on the testimony presented to the jury, the jury

found beyond a reasonable doubt that Petitioner was responsible for
the killing. There was no ineffective assistance of counsel.

(D.E. No. 21-1 at 28-29).

The state court’s application of vfederal law was not unreasonable, particularly in light of
the (;v'erwhelming evidence that. depicted Petitioner’s lécation and actions in the seconds leading
up to and during the shoéting of the decedent. The trial evidence provided that follr. shell casings,
all from the éame firearm, were loc;ated within close distance .of éach other on the sidewalk of the
street where the shooting occurred. (D.E. No. 6-25 at 44, 52). Multiple witnesses testified tﬁat
_Petitione‘r‘and-decedcnt were inr a fight in the street immediately before shots were fired. (D.E.
Nos. 6-23 \at 49-50, 6—29 at 15, 32, 6-37 at 36). Moreover, Petitioner’s friend Malik Porchea
'teétiﬂed that Petitioner and decedent were fighting on the¢ sidewalk and it eventually “sﬁilled out
into the street.” (D.E. Nos. 6-27 at 22-23, 6-28 ét 1). Petitioner’s contention is that the ballistics
expert’s testimony would have established that it cbuld not have been his weapon that shot Roberts
- because the shell casings found on the sidewalk coul& not have been from a gun that Was fired
frorﬁ a significant ‘distance.' Ultimately, Petitiénér’ disfegards that the record is rife With testimony
that the shooting did not involve stationary actors. For one, .the decedent was shot in the back as
hé was running from the shooter. (D.E. No. 6-29‘at_ 32). Thus, even if Petitioner and decedent -

were initially in the street, the physical altercation and subsequent shooting could have moved to
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“the sidewalk. Therefore, the ballistics testimony does not establish that decedent could not have
been killed by a gun fired by the Petitioner.
For the foregoing reasons, counsel’s tactical reasons for not calling witnesses such as a
' : \
ballistics expert do not amount to ineffective assistance. Henderson v. DiGuglielmo, 138 F. App’x
463, 469 (3d Cir. 2005) (“Counsel’s failure to call a witness ‘is precisely the sort of strategic trial
decision that Strickland protects from second-guessing.”””) (citation omitted). -
For the foregoing reasons, Petitioner is not entitled to federal habeas relief on this claim.
3. Ineffective Assistance of Trial Counsel for Incriminating Closing Arguments -
Petitioner asserts that trial counsel was ineffective for making supposedly incriminating
statements during his summation. (D.E. No. 1at 41-44). Specifically, Petitioner argues that
counsel’s characterization of the type of people that were at the crime scene was prejudicial and
that counsel referenced incriminating testimony that was not in evidence. (/d. at 41-42).
‘The right to effective assistance extends to closing arguments.
Nonetheless, counsel has wide latitude 'in deciding how best to
represent a client, and deference to counsel’s tactical decisions in
his closing presentation is particularly important because of the
broad range of legitimate defense strategy at that stage. Closing
arguments should ‘sharpen and clarify the issues for resolution by
the trier of fact,’, but which issues to sharpen and how best to clarify
them are questions with many reasonable answers. Indeed, it might
sometimes make sense to forgo closing argument altogether.
Judicial review of a defense attorney’s summation is therefore
highly deferential-and doubly deferential when it is conducted
through the lens of federal habeas.
Yarborough v. Gentry, 540 U.S. 1, 5-6 (2003) (citations omitted).
The state court summarily denied Petitioner’s claim and even identified counsel’s argument

that there was a second shooter that fired the fatal shot as a sound strategy that could have plausibly

created reasonable doubt of the Petitioner’s guilt.
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Trial counsel’s closing argument was not inaccurate, speculative,

illogical, and damaging as the petitioner alleges. In actuality, [t]rial

counsel’s summation was very well prepared in this Court’s opinion.

When counsel referenced that Petitioner was on the sidewalk, he
was merely repeating what had been stated by several witnesses.

Counsel cannot ignore the facts and inferences adduced at trial.

(D.E. No. 21-1 at 8).
| A review of defense counsel’s eummation reveals that trial counsel did in fact address
testimony that placed his client at the scene and arguably even engaged in a physical altercation |
with the victim, while still maintaining that Petitioner was not responsible for shooting the victim..
4(D‘E. No. 6-32 at 10-13). Trial connsel referenced the state witnesses’ testimony in the context of
its unreliability. Moreover, Petitioner’s argument that counsel’s characterization of some of the
people outside of the nightclub as “unsavory” prejudiced his defense _fails. When considered

Withjn the context of the rest of counsel’s summation, h1s characterization was meant to minimize
his client’s culpabilit}r by emphasizing the likelrhood tnat others in the crowd that night could have
been responsible for the shooting. |

Here, the contested portions of counsel’s summations were potentially advantageous to

Petitioner’s defense strategy and there does not appear to be any ouestionable statements from trial
counsel in his smnmation. United States v. Gray, 878 F.2d 702, 710 (3d Cir. 1989) (.holding'that
petitioner “must overcome the presumption that, under the circumstanoes, the challenged action
might be considered sound trial strategy”). Therefore, the state court’s analysis was not contrary
to or an unreasonable application of clearly established federal law. |

4. Ineffective Assistance of Appellate Counsel for Failure to Raise Issues on State Direct
Appeal : ' ' ' :

Petitioner’s final ineffective-assistance-of-counsel claim relates to appellate counsel’s

- representation on direct appeal. Petitioner claims that counsel’s failure to raise the trial court’s

32



denial of his right to self-representation as well as the tﬁal court’s imposition of an exqessive
sentence was contrary to his request that counsel do so. (DE No. 1 at 32-33). On direct appeal,
Petitioner raised the following claims: (i) the trial judge erred in denying defendant’s motion for
recusal; (ii) -fhe trial judge erred in charging flight to the jury; (iii) the sentence was excessive; (iv)
the'discretionary extended term sentence violated Sfate v. Pierce. | Franklin, 2009 WL 3488400,
at *]. | |

Ineffective assistance of appellate counsel is analyzed under the Strickland standard. See
Albreéht v. Horn, 485 F.3d 103, 137 (3d Cir. 2007) (quotihg United States v. Mannino, 212 F.3d
835, 840 n.4 (3d Cir. 2000)). The two;par’t Strickland test requires this Court to first determine
| whether counsel’s performance was deficient, which in the context of an appeal requires evaluation
of counsel’s failure to raise proper issues on appeal. See Sistrunkv. Vaughn, 96 F.3d 666, 670 (3d
Cir. 1996) (“[T}t is a \&ell established principle that counsel decides which issues to pursue on
aﬁpeal.”). Secondly, Petitioner must show that but for his counsel’s failure to raise the omitted
issué, he would have prevailed on his appeal. See Pichardo v. Nelson, No. 13-6930, 2015 WL -
- 9412918, at *11 (D.N.J. Dec. 22, 2015) (quoting Smith v. Robbins, 528 U.S. 259, 285 (2000)). In
order to do so, this Court must hypothesize whether the Appeliate Division would have overturned
.on the basis of one or both of the orﬁitted cléims. Id. at *8. "

a. Denial of Right of Self-Representation

As previously discussed, the right to self;representation is guarantged by the Sixth
Amendment to the United States Cdnstifution as well as the New Jersey Constitution. U.S. Const.
amend. VI; N.J. Const. art. 1, § 10. Under New Jersey law, a trial court’s denial of a defendant’s
reque.st to represent himself is reviewed for abuse of discretion. State v. Francois, No. 08;10-

1788, 2012 WL 4661667, *9 (N.J. Super. Ct. App. Div. Oct. 4, 2012). -

33 .



The PCR Court determined that appellate counsel raised all “meriterieus afguments
* available” before denying Petitioner’s. claim. (DE No. 21-1 at 13). The Appellate Division
-affirmed for the same reasons. (D.E. No. 21-1 at 43).

Here, the.Court agrees that Petitioner cannot show that he was prejudiced in. light of the
fact that the claim was not viable. See sup!ra Part IV.C. As such, Petitioner fails to show that the
state court unreasoﬁably applied Striekland or that the denial of this claim was the resul_t of an
uhreasonable determination of tHe facts. The Court will therefore deny habeas relief on this

ground.

b'. Failure to Challenge the Extended Term Sentence

" Petitioner also alleges that apijellate counsel’s failure to challenge the extended term
- sentence hﬂposed as a result of judiciail vindictiveness was ineffective.

After Petitioner’s retrial and subsequent conviction for murder’s lesser-included offense of
aggravated manslaughter, the trial court once agaiﬁ impesed a discretionary extended term on the
: basis of Petitioner’s “persietent o_ffender”’ designation under New Jersey 1gw. (D.E. Nos. 6-36 at .
45, 6-13 at 6-8). At senteneing after his retrial, Petitioner conceded that itrwas a lesser sentence
than that imposed after his first trial. (D.E. No. 6-36 .at 63). Nenetheless, he now argues that it
.was an increased sentence, imposed as a result of the trial judge’s Vindietiveness. (D.E.No. 1 at

32). Construing Petitioner’s claim liberally, his argument appears to be that it was a severe
sentence notwithsfanding the fact that on retrial, the jury convicted him of aggravated
manslaughter as opposed to murder.

- The Due Process protections of the United States Constitutien prohibit judicial

vindictiveness against a defendant “for having successfully attacked his first conviction . . . in the

sentence he receives after a new trial.” Alabama v. Smith, 490 U.S. 794, 798 (1989) (quoting
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North Carolina v. Pearce, 395 U.S. 711, 725 (1969)). The presumption of vindictiveness “may
be overcome only by objective information in the r_ecord justifying the increased sentence.”
Wasman v. United States, 468 U.S. 559, 565 (1984). The burden of proof falls on the prosecutor
or sentencing tribunal when the preeump,tion of vindictiveness applies. Id. at 569. Finaily, the
presumption of delctlveness is not triggered “when the aggregate sentence is less than that
originally imposed . . . . 7 United States v. Nerius, 824 F.3d 29, 32 (3d Cir. 2016) (quoting Kelly
v. Neubert, 898 F.2d 15, 16, 18 (3d Cir. 1990)). “When there is no such reasonable hkehhood [of
'Judlclal vmdxctxveness] the burden remains upon the defendant to prove actual vindictiveness.”
Wasman, 468 U.S. at 799-800. |

Respondents submit that the No Early Release Act sentence after the second trial was noti
aresult of judicial vindictiveness but rather “merely a function of the lew as it existed at that time.”
(D.E. No. 14 at 27).

thi.lle the state court did not sqnarely Aconfront the issue, it essentially concluded that
Petitioner 'nad not established a claim for ineffective ass.istance ef his appellate counsel because
he had not established any vindictiveness on the judge’s part. (D.E. No. 21-1 at 13). This Court
finds that the state conrt’s decision was not an unreasonable application of Strickland, as appellate
counsel’s >d.ecision to forego raising meritless claims did not violate professional norms. See
Sistrunk, 96 F.3d at 670 (3d Cir. 1996) (“Appealing losing issues ‘runs the risk of bur}'fing good
ergu;nents ... In a verbal mound made np ef strong and weak contentions.””) (citations omitted).

Thus, Petitioner is not entitled to habeas relief on this claim.

Accordingly, all of Petitioner’s claims of ineffective assistance of trial and appellafe

counsel are denied.

35



V. CONCLUSION

| For the reasons discussed above, Petitioner’s habeas petition is denied.’
VI. CERTIFICATE OF APPEALABILITY

This Court must determine whether Petitionér is ehtitled to a ‘certiﬁcate of appealabiiity in

~ this matter. See L. App. R.22.1. The Court will issue a certificate of appee;llabiiity if the petitioner
“has made a substantial showing of the denial of a constitutional right.” 28 U.S.C. §'2253(c)(2).
Based on the di‘scussion in this Opinion, i’etitioner has not made a substantial showing of denial
of a constitutional right, and this Court will not issue a certificate .of appealability. An appropriate
Order follows. N | |

s/Esther Salas ,
Esther Salas, U.S.D.J..

o In light of the Court’s denial of the instant habeas petition, the Petitioner’s motion for surhmary judgment
(D.E. No. 17) is denied as moot. : ‘
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