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UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 18-4221

UNITED STATES OF AMERICA,
Plaintiff - Appellee,
V.
JUSTIN COLE MILAM,

Defendant - Appellant.

Appeal from the United States District Court for the Eastern District of North Carolina, at
Raleigh. Louise W. Flanagan, District Judge. (5:17-cr-00265-FL-1)

Submitted: December 31, 2018 Decided: January 4, 2019

Before WILKINSON, MOTZ, and AGEE, Circuit Judges.

Affirmed in part, dismissed in part by unpublished per curiam opinion.

Deborrah L. Newton, NEWTON LAW, Raleigh, North Carolina, for Appellant.
Jennifer P. May-Parker, Assistant United States Attorney, Seth Morgan Wood, Assistant
United States Attorney, OFFICE OF THE UNITED STATES ATTORNEY, Raleigh,
North Carolina, for Appellee.

Unpublished opinions are not binding precedent in this circuit.
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PER CURIAM:

Justin Cole Milam pled guilty, pursuant to a written plea agreement, to
manufacturing child pornography, in violation of 18 U.S.C. § 2251(a), (e) (2012). He
received a 312-month sentence. On appeal, Milam argues that (1) the facts provided by
the Government are insufficient to establish his guilt; (2) the Government obtained
evidence against him absent a warrant, in violation of the Fourth Amendment; (3) he
received ineffective assistance of counsel; (4) the sentence imposed was procedurally and
substantively unreasonable; and (5) Milam’s confession was obtained in violation of his
Fifth Amendment rights. The Government has moved to dismiss the appeal as barred by
Milam’s waiver of the right to appeal included in the plea agreement.

Upon review of the plea agreement and the transcript of the Fed. R. Crim. P. 11
hearing, we conclude that Milam knowingly and voluntarily waived his right to appeal.
Accordingly, we grant in part the Government’s motion to dismiss and dismiss the appeal
as to all but two issues that fall within the scope of the waiver. We deny the
Government’s motion with regard to Milam’s claims that there is an insufficient factual
basis to support the plea and that counsel rendered ineffective assistance, as those claims
fall outside the bounds of the appeal waiver. United States v. McCoy, 895 F.3d 358,
363-64 (4th Cir. 2018), cert. denied, __ S. Ct. __, No. 18-6304, 2018 WL 5017623 (U.S.
Nov. 13, 2018).

As to Milam’s first claim, because he did not object to the factual basis below, his
claim is reviewed only for plain error. United States v. Stitz, 877 F.3d 533, 536 (4th Cir.

2017), cert. denied, 138 S. Ct. 1572 (2018). “Plain error requires the existence of (1) an
2
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error, (2) that is plain, (3) that affects the defendant’s substantial rights, and (4) that
seriously affects the fairness, integrity, or public reputation of judicial proceedings.” Id.
(internal quotation marks omitted).

An individual is guilty of violating 18 U.S.C. § 2251(a) if he “employs, uses,
persuades, induces, entices, or coerces any minor to engage in . . . any sexually explicit
conduct for the purpose of producing any visual depiction of such conduct.” § 2251(a).
Furthermore, “a defendant must engage in the sexual activity with the specific intent to
produce a visual depiction; it is not sufficient simply to prove that the defendant
purposefully took a picture.” United States v. Palomino-Coronado, 805 F.3d 127, 131
(4th Cir. 2015). The facts provided in the plea agreement and the Government’s factual
basis set forth at the guilty plea hearing provide a sufficient basis to support Milam’s
guilty plea.

Finally, we decline to review the claim of ineffective assistance of counsel on
direct appeal, as the record does not conclusively demonstrate ineffective assistance. See
United States v. Faulls, 821 F.3d 502, 507-08 (4th Cir. 2016) (providing standard).

We dispense with oral argument because the facts and legal contentions are
adequately presented in the materials before this court and argument would not aid the
decisional process.

AFFIRMED IN PART,
DISMISSED IN PART
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FILED: January 4, 2019

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 18-4221
(5:17-cr-00265-FL-1)

UNITED STATES OF AMERICA
Plaintiff - Appellee

V.

JUSTIN COLE MILAM

Defendant - Appellant

JUDGMENT

In accordance with the decision of this court, the judgment of the district
court is affirmed in part. The appeal is dismissed in part.

This judgment shall take effect upon issuance of this court's mandate in
accordance with Fed. R. App. P. 41.

/s/ PATRICIA S. CONNOR, CLERK
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UNITED STATES DISTRICT COURT

Eastern District of North Carolina

UNITED STATES OF AMERICA ; JUDGMENT IN A CRIMINAL CASE
V. )
; Case Number: 5:17-CR-265-1FL
JUSTIN COLE MILAM ) USM Number:
) :
) Thomas C. Manning
) Defendant’s Attorney

THE DEFENDANT:

W] pleaded guilty to count(s) Count 1

[ pleaded nolo contendere to count(s)

which was accepted by the court.

[ was found guilty on count(s)

after a plea of not guilty.

The defendant is adjudicated guilty of these offenses:

Title & Section Nature of Offense Offense Ended Count
18 U.S.C. §§2251(a) and Manufacture of Child Pornography 1/1/2017 1
2251(c)

The defendant is sentenced as provided in pages 2 through 9 of this judgment. The sentence is imposed pursuant to

the Sentencing Reform Act of 1984.

[ The defendant has been found not guilty on count(s)

[ Count(s) O is [ are dismissed on the motion of the United States.

 Itis ordered that the defendant must notify the United States attorney for this district within 30 days of any change of name, residence,
or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If ordered to pay restitution,
the defendant must notify the court and United States attorney of material changes in economic circumstances.

4/5/2018

Date of Imposition of Judgment

Louise W. Flanagan, U.S. District Judge
Name and Title of Judge

4/5/2018
Date

Case 5:17-cr-00265-FL Document 31 Filed 04/05/18 Page 1 of 9
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Sheet 2 Imprisonment

Judgment  Page 2

DEFENDANT: JUSTIN COLE MILAM
CASE NUMBER: 5:17-CR-265-1FL

IMPRISONMENT

The defendant is hereby committed to the custody of the Federal Bureau of Prisons to be imprisoned for a total
term of:

312 months

Wl The court makes the following recommendations to the Bureau of Prisons:

of 9

The court recommends that the defendant receive vocational training, and educational opportunities and that he receive a mental health assessment and
mental health treatment while incarcerated. The court recommends that defendant receive sex offender treatment. The court recommends that he serve

his term in FCI Butner, NC.
W] The defendant is remanded to the custody of the United States Marshal.

[0 The defendant shall surrender to the United States Marshal for this district:
O at O am. O pm. on
[ as notified by the United States Marshal.

[0 The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:
0 before 2 p.m. on
O as notified by the United States Marshal.

[0 as notified by the Probation or Pretrial Services Office.

RETURN
I have executed this judgment as follows:
Defendant delivered on to
at , with a certified copy of this judgment.
UNITED STATES MARSHAL
By

DEPUTY UNITED STATES MARSHAL

Case 5:17-cr-00265-FL Document 31 Filed 04/05/18 Page 2 of 9
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Sheet 3 Supervised Release

Judgment Page 3 of 9
DEFENDANT: JUSTIN COLE MILAM
CASE NUMBER: 5:17-CR-265-1FL
SUPERVISED RELEASE

Upon release from imprisonment, you will be on supervised release for a term of :

LIFE

MANDATORY CONDITIONS

1. You must not commit another federal, state or local crime.
Y ou must not unlawfully possess a controlled substance.

3. You must refrain from any unlawful use of a controlled substance. You must submit to one drug test within 15 days of release from
imprisonment and at least two periodic drug tests thereafter, as determined by the court.
Wl The above drug testing condition is suspended, based on the court's determination that you
pose a low risk of future substance abuse. (check if applicable)
4, [0 You must make restitution in accordance with 18 U.S.C. §§ 3663 and 3663 A or any other statute authorizing a sentence of
restitution. (check if applicable)

5. ™ You must cooperate in the collection of DNA as directed by the probation officer. (check if applicable)

6 ™ You must comply with the requirements of the Sex Offender Registration and Notification Act (42 U.S.C. § 16901, et seq.) as
directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in the location where you
reside, work, are a student, or were convicted of a qualifying offense. (check if applicable)

7. [0 You must participate in an approved program for domestic violence. (check if applicable)

You must comply with the standard conditions that have been adopted by this court as well as with any other conditions on the attached
page.

Case 5:17-cr-00265-FL Document 31 Filed 04/05/18 Page 3 of 9
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Judgment Page 4 of 9

DEFENDANT: JUSTIN COLE MILAM
CASE NUMBER: 5:17-CR-265-1FL

STANDARD CONDITIONS OF SUPERVISION

As part of your supervised release, you must comply with the following standard conditions of supervision. These conditions are imposed
because they establish the basic expectations for your behavior while on supervision and identify the minimum tools needed by probation
officers to keep informed, report to the court about, and bring about improvements in your conduct and condition.

1.

11.

12.

13.

You must report to the probation office in the federal judicial district where you are authorized to reside within 72 hours of your
release from imprisonment, unless the probation officer instructs you to report to a different probation office or within a different time
frame.

After initially reporting to the probation office, you will receive instructions from the court or the probation officer about how and
when you must report to the probation officer, and you must report to the probation officer as instructed.

You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission from the
court or the probation officer.

You must answer truthfully the questions asked by your probation officer.

You must live at a place approved by the probation officer. If you plan to change where you live or anything about your living
arrangements (such as the people you live with), you must notify the probation officer at least 10 days before the change. If notifying
the probation officer in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72
hours of becoming aware of a change or expected change.

You must allow the probation officer to visit you at any time at your home or elsewhere, and you must permit the probation officer to
take any items prohibited by the conditions of your supervision that he or she observes in plain view.

You must work full time (at least 30 hours per week) at a lawful type of employment, unless the probation officer excuses you from
doing so. If you do not have full-time employment you must try to find full-time employment, unless the probation officer excuses
you from doing so. If you plan to change where you work or anything about your work (such as your position or your job
responsibilities), you must notify the probation officer at least 10 days before the change. If notifying the probation officer at least 10
days in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72 hours of
becoming aware of a change or expected change.

You must not communicate or interact with someone you know is engaged in criminal activity. If you know someone has been
convicted of a felony, you must not knowingly communicate or interact with that person without first getting the permission of the
probation officer.

If you are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours.

You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything that was
designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or tasers).
You must not act or make any agreement with a law enforcement agency to act as a confidential human source or informant without
first getting the permission of the court.

If the probation officer determines that you pose a risk to another person (including an organization), the probation officer may
require you to notify the person about the risk and you must comply with that instruction. The probation officer may contact the
person and confirm that you have notified the person about the risk.

You must follow the instructions of the probation officer related to the conditions of supervision.

U.S. Probation Office Use Only

A U.S. probation officer has instructed me on the conditions specified by the court and has provided me with a written copy of this
judgment containing these conditions. For further information regarding these conditions, see Overview of Probation and Supervised
Release Conditions, available at: www.uscourts.gov.

Defendant's Signature Date

Case 5:17-cr-00265-FL Document 31 Filed 04/05/18 Page 4 of 9
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Judgment Page 5 of 9
DEFENDANT: JUSTIN COLE MILAM
CASE NUMBER: 5:17-CR-265-1FL

ADDITIONAL SUPERVISED RELEASE TERMS

The defendant shall submit to a search of person, house, residence, vehicle, papers, computer, other electronic communication or data storage devices
or media, and effects at any time, with or without a warrant. The search may be conducted by any law enforcement officer or probation officer with
reasonable suspicion concerning a violation of a condition of supervision or unlawful conduct by the person, and by any probation officer in the lawful
discharge of the officer's supervision functions

Case 5:17-cr-00265-FL Document 31 Filed 04/05/18 Page 5 of 9
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Judgment Page
DEFENDANT: JUSTIN COLE MILAM
CASE NUMBER: 5:17-CR-265-1FL

ADDITIONAL STANDARD CONDITIONS OF SUPERVISION

The defendant shall not incur new credit charges or open additional lines of credit without approval of the probation office.

The defendant shall provide the probation office with access to any requested financial information.

Case 5:17-cr-00265-FL Document 31 Filed 04/05/18 Page 6 of 9

of
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Sheet 3D Supervised Release

Judgment Page 7 of 9
DEFENDANT: JUSTIN COLE MILAM
CASE NUMBER: 5:17-CR-265-1FL

SPECIAL CONDITIONS OF SUPERVISION

The defendant shall submit to a psycho-sexual evaluation by a qualified mental health professional who is experienced in evaluating sexual offenders
and who is approved by the U.S. Probation Officer.

The defendant shall participate in a sex offender treatment program as directed by the U.S. Probation Officer, and the defendant shall comply with and
abide by all the rules, requirements, and conditions of the treatment program until discharged. The defendant shall take medication as prescribed by
the treatment provider.

At the direction of the U.S. Probation Officer, the defendant shall submit to physiological testing, which may include, but is not limited to, polygraph
examinations or other tests to monitor the defendant’s compliance with probation or supervised release and treatment conditions.

The defendant’s residence and employment shall be approved by the U.S. Probation Officer. Any proposed change in residence or employment must
be provided to the U.S. Probation Officer at least 10 days prior to the change and pre-approved before the change may take place.

The defendant shall not possess any materials depicting and/or describing “child pornography” and/or “simulated child pornography” as defined in 18
U.S.C. § 2256, nor shall the defendant enter any location where such materials can be accessed obtained or viewed.

The defendant shall comply with the requirements of the Sex Offender Registration and Notification Act (42 U.S.C. § 16901, et seq.), as directed by
the U.S. Probation Officer, the Bureau of Prisons, or any state or tribal government sex offender registration agency in a state where the defendant
resides, works, is a student, or was convicted of a qualifying crime.

The defendant shall not associate or have verbal, written, telephonic, or electronic communications with any person under the age of eighteen (18),
except: (1) in the presence of the parent or legal guardian of said minor; (2) on the condition that the defendant notifies the parent or legal guardian of
the defendant’s conviction or prior history; and (3) with specific, written approval from the U.S. Probation Officer. This provision does not
encompass persons under the age of eighteen with whom the defendant must deal in order to obtain ordinary and usual commercial services (e.g.,
waiters, cashiers, ticket vendors, etc.).

The defendant shall not loiter within 1,000 feet of any area where minors frequently congregate (e.g., parks, school property, playgrounds, arcades,
amusement parks, day-care centers, swimming pools, community recreation fields, zoos, youth centers, video arcades, carnivals, and circuses) without
prior written permission from the U.S. Probation Officer.

The defendant shall not use, purchase, possess, procure, or otherwise obtain any computer or electronic device that can be linked to any computer
networks, bulletin boards, internet, internet service providers, or exchange formats involving computers unless approved by the U.S. Probation
Officer.

To ensure compliance with supervision, the defendant shall submit to unannounced searches of any computer or computer equipment (including
mobile phones) which, in the discretion of the U.S. Probation Officer, may include the use of computer monitoring technology, computer search or
analysis software, and copying of all data from the device and external peripherals. Such examination may require the removal of devices from your
possession for the purpose of conducting a thorough inspection.

At the direction of the U.S. Probation Officer, the defendant shall consent to the installation of systems or software that will allow the probation
officer or designee to monitor computer use on any computer that the defendant owns or is authorized to use. The defendant shall pay the cost of this
monitoring.

The defendant shall not use, possess, or control any computer-based counter forensic tools. The defendant shall not use or have installed any

programs specifically and solely designed to encrypt data, files, folders, or volumes of any media. The defendant shall, upon request, immediately
provide the U.S. Probation Officer with any and all passwords required to access data compressed or encrypted for storage by any software.

Case 5:17-cr-00265-FL Document 31 Filed 04/05/18 Page 7 of 9
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Sheet 5 Criminal Monetary Penalties

Judgment  Page 8 of 9

DEFENDANT: JUSTIN COLE MILAM
CASE NUMBER: 5:17-CR-265-1FL

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6.

Assessment JVTA Assessment* Fine Restitution
TOTALS $ 100.00 $ 4,000.00 $ 0.00 $ 0.00
[0 The determination of restitution is deferred until . An Amended Judgment in a Criminal Case (40 245C) will be entered
after such determination.
[0 The defendant must make restitution (including community restitution) to the following payees in the amount listed below.
If the defendant makes a partial payment, each paﬁee shall receive an approximately progortioned ayment, unless specified otherwise in
the priority order or percentage payment column below. However, pursuant to 18 U.S.C. § 3664(i), all nonfederal victims must be paid
before the United States is paid.
Name of Payee Total Loss** Restitution Ordered Priority or Percentage
TOTALS $ 0.00 $ 0.00
[0 Restitution amount ordered pursuant to plea agreement $
The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the
fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on Sheet 6 may be subject
to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).
[d The court determined that the defendant does not have the ability to pay interest and it is ordered that:

[J the interest requirement is waived for the [ fine [J restitution.

[0 the interest requirement forthe [ fine [ restitution is modified as follows:

* Justice for Victims of Trafficking Act of 2015, Pub. L. No. 114-22.

** Findings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Title 18 for offenses committed on or
after September 13, 1994, but before April 23, 1996.

Case 5:17-cr-00265-FL Document 31 Filed 04/05/18 Page 8 of 9
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Sheet 6 Schedule of Payments

Judgment  Page 9 of 9
DEFENDANT: JUSTIN COLE MILAM
CASE NUMBER: 5:17-CR-265-1FL

SCHEDULE OF PAYMENTS
Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:
A ] Lump sum payment of § 4,100.00 due immediately, balance due

O not later than , or
¥ inaccordancewith [] C, [J D, [J E,or ¢ F below; or

B [ Payment to begin immediately (may be combined with [ C, OD,or [JF below); or

C [O Paymentinequal (e.g., weekly, monthly, quarterly) installments of $ over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after the date of this judgment; or

D [0 Paymentinequal (e.g., weekly, monthly, quarterly) installments of $ over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after release from imprisonment to a

term of supervision; or

E [ Payment during the term of supervised release will commence within (e.g., 30 or 60 days) after release from
imprisonment. The court will set the payment plan based on an assessment of the defendant’s ability to pay at that time; or

F ¥ Special instructions regarding the payment of criminal monetary penalties:

The special assessment in the amount of $100.00 and Justice for Victims of Trafficking Act of 2015
assessment in the amount of $4,000.00 are due in full immediately.

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, ngfment of criminal monetary penalties is due during
the period of imprisonment.  All criminal monetary penalties, except those payments made through the Federal Bureau of Prisons’ Inmate
Financial Responsibility Program, are made to the clerk of the court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

[0 Joint and Several

Defendant and Co-Defendant Names and Case Numbers (including defendant number), Total Amount, Joint and Several Amount,
and corresponding payee, if appropriate.

[0 The defendant shall pay the cost of prosecution.
[0 The defendant shall pay the following court cost(s):

[0 The defendant shall forfeit the defendant’s interest in the following property to the United States:

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) fine principal, (5) fine
interest, (6) community restitution, (7) JVTA assessment, (8) penalties, and (9) costs, including cost of prosecution and court costs.

Case 5:17-cr-00265-FL Document 31 Filed 04/05/18 Page 9 of 9
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION

wo. 5 |- CR- 25~ FL

UNITED STATES OF AMERICA

V. MEMORANDUM OF PLEA AGREEMENT

JUSTIN COLE MILAM

The United States of America ("United States"), by and through
the United States Attorney for the Eastern District' of North
Carolina ("USA-EDNC"), and the Defendant, with the concurrence of
the Defendant's Attorney, Thomas C. Manning, have agreed that the
above- captloned case should be concluded in accordance with this
Memorandum of Plea Agreement as follows:

1. This Memorandum constitutes the full and complete record
of the Plea Agreement. There are no.other agreements between the
parties in addition to or different from the terms herein.

2. The Defendant agrees:

a. To waive indictment and plead guilty to the Criminal
Information filed herein.

b. To make restitution to any wvictim, including,
without limitation, and restitution owed pursuant
to 18 U.S.C. § 2259, including any victim with
respect to a Count dismissed- as part of the
agreement in whatever amount the Court may order,
pursuant to 18 U.S.C. §§ 3663, 3663A and/or 2259.
Said restitution shall be due and Dpayable
immediately. '

c. To waive knowingly and expressly -all rights,
conferred by 18 U.S.C. § 3742, to appeal the
conviction and whatever sentence is imposed on any
ground, includihg any issues that relate to the
establishment of the advisory Guideline range,

1

Case 5:17-cr-00265-FL  Document 4 *SEALED* (Court only) Filed 08/21/17 Page 1 of 8
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reserving only the right to appeal from a sentence
in excess of the applicable advisory Guideline
range that is established at sentencing, and

further to waive all rights to contest the

conviction - or sentence in any post-conviction
proceeding, including one pursuant to 28 U.S.C. §
2255, excepting an appeal or motion based upon
grounds of ineffective assistance of counsel or
prosecutorial misconduct not known to the Defendant
at the time of the Defendant's guilty plea. The
foregoing appeal waiver does not constitute or
trigger a waiver by the United States of any of its
rights to appeal provided by law. . :

To waive all rights, whether asserted directly.or
through a representative, to request or receive
from the United States any records pertaining to
the investigation or prosecution of this matter,

.except as provided in the Federal Rules of Criminal

Procedure. This waiver includes, but is not limited
to, rights conferred by the Freedom of Information
Act and the Privacy Act of 1974.

To assist the United States in the reéovery and
forfeiture of any assets which facilitated and/or
were  required through unlawful " activities,

‘including all such assets in which the defendant

has any interest or control. Specifically, the
Defendant agrees to voluntarily forfeit and
relinguish to the United States the property -
specified in the Information. The Defendant further
agrees’ to sign any documents necessary to
effectuate the forfeiture and waives any further
notice. In addition, the Defendant forfeits and
otherwise waives any ownership right in all items
seized during the investigation of the acts alleged
in the Information. The Court has jurisdiction over
the disposition of such. items and may order the
investigative agency to dispose of the items in
such manner as provided Dby the agency's
regulations. - Forfeited firearms may be ordered

- destroyed.

Case 5:17-cr-00265-FL  Document 4 *SEALED* (Court only) Filed 08/21/17 Page 2 of 8



-18a-

f. To pay a special assessment of $100.00, pursuant to the
provisions of 18 U.S.C. § 3013. . The assessment shall
be paid by the Defendant at sentencing. The Defendant
or Defendant's counsel shall provide a check in payment
of the 'said assessment directly to the Clerk, U.S.
District Court/EDNC. If the assessment is not paid at
sentencing, the Defendant agrees (1) that the assessment
is due in full immediately, and (2) to participate in
the Inmate Financial Responsibility -Program while
incarcerated.

g. To complete and submit, if requested, a financial
statement under oath to the Office of the USA-EDNC
no later than two weeks after the entry of the
guilty plea.

h. To abide by any conditions of release pending
sentencing and report timely for service of
sentence. ' ’ :

i. Whenever called upon to do so by the United States,

(1) to disclose fully and truthfully in interviews
with Government agents information concerning all
conduct related to the Criminal Information, and

any other crimes of which the Defendant has
knowledge, and (2) to testify fully and truthfully
in any proceeding. These obligations are

continuing ones. The Defendant agrees that all of
these statements can be used against the Defendant
at trial if the Defendant withdraws from this plea
agreement or is allowed to withdraw the guilty plea.

j. If the Defendant provides false, incomplete, - ox
misleading information or testimony, this would
constitute a breach of this Agreement by the
Defendant, and the Defendant shall be subject to
prosecution for any federal criminal wviolation.
Any information- provided by the Defendant may be
used against the Defendant in such a prosecution.

k. To submit to a polygraph examination whenever
requested by the Office of the USA-EDNC. The
results of these examinations will be admissible
only at the Defendant's sentencing, and at any

3

Case 5:17-cr-00265-FL Document 4 *SEALED* (Court only) Filed 08/21/17 Page 3 of 8
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hearing as to whether there has been a breach of
this agreement. The United States may rely on these
results in determining whether the Defendant has
fulfilled any obligation under this Agreement .

1. To knowingly and expressly waive any and all rights,
under the Fifth and Sixth Amendments to the United
States Constitution and any cases interpreting
them, to have the existence and applicability of
any prior convictions (1) charged in the Criminal
Information, (2) submitted to a jury, and (3) proved
beyond a reasonable doubt. The defendant hereby
consents to having the existence and applicability
of any such convictions decided by the sentencing
judge based on a preponderance of the evidence. The
defendant reserves the right to contest at
sentencing the existence of any such prior
conviction and whether such conviction gqualifies to
increase the statutory minimum and maximum
sentence, but consents to the resolution of any
such objection by the sentencing judge using a
preponderance-of -the-evidence standard.

3. - The Defendant understands, -agrees, and admits:

a. That as to the Criminal Information to which the
Defendant is pleading guilty, the charge, code”
section, elements, and applicable penalties are as
follows:

(1) Manufacturing Child Pornography

(2) Date of the offense: On or between November 2016 to January 2017

(3) Code: 18 U.S.C. §§ 2251(a), (d)

(4) Elements:
First: The Defendant, within the Eastern District
of North Carolina attempted to and did
employ, use, persuade, induce, entice, and
coerce; )
Second: a minor child;
Third: to engage in sexually explicit conduct;

4 .
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Fourth: - for the purpose of . producing visual
depictions of such conduct; and

Fifth: the wvisual depictions were produced using
materials that had been mailed, shipped, and
transported in interstate and foreign

commerce.
(5) Maximum term of impéisonment: 30 years
(6) Minimum term of imprisonment: 15 years
(7) Maximum term of supervised release: minimum 5 years up to
-life
(8) Maximum term of imprisonment upon revocation

of supervised release: up to. life

(9) Maximum fine: $250,000

(10) Restitution pursuant to 18 U.S.C. §§ 2259, 3663 and
. 3663A, and as agreed in paragraph 2 (b) above.

(11) Special assessment: $100
b. That any sentence imposed will be without parole.

c. That the Court will take into account, but is not
bound by, the applicable United States Sentencing
Guidelines, that the sentence has not yet been
determined by the Court, that any estimate of the
sentence received from any source is not a promise,
and that -even if a sentence up to the statutory
maximum is imposed, the Defendant may not withdraw
the plea of guilty.

d. That, unless Defendant is found unable to pay, the
Court will .impose a fine, and failure to pay it
will subject Defendant to additional criminal and
civil penalties pursuant to 18 U.S.C. §§ 3611-14.

e. The defendant has been advised and understands,
that under the 8Sex Offender Registration and

5
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Notification Act, the defendant must register and
keep the registration current in each of the
following jurisdictions: the location of the
defendant’s residence, the 1location of the
defendant’s employment; and, if the defendant is a
student, the location of the defendant’s school.
Registration will reguire that the defendant
provide information that includes name; residence
address, and the names and addresses of any places
at which the defendant is or will be an employee or
a student. The defendant understands that he must
update his registrations 'not later than three
business days after any change of name, residence,
employment, -or student status. The defendant
understands that failure to comply with these
obligations subjects the defendant to prosecution
for failure to register under federal law, 18 U.S.C.
§ 2250, which is punishable by a fine or
imprisonment, or both.

f£. = That pleading guilty may have consequences with
respect to the Defendant's immigration status 1f the
Defendant is not a natural born citizen of the United
States. Under federal law, a broad range of crimes
are removable offenses, including the offemnse(s) to
which the Defendant is pleading 'guilty, and some
offenses create a presumption of mandatory removal
from the United States. Removal and other immigration
consequences are the subject of a separate
proceeding, however, and the Defendant understands
that no one, including the Defendant's attorney and
" the Court, can predict with certainty the effect of
the Defendant's conviction on the Defendant's
immigration status. The Defendant mnevertheless
affirms that Defendant wants to plead guilty,
regardless of any immigration consequences that may
result  from this conviction, including the
Defendant's automatic removal from the United States,
denial of citizenship, and denial of adm1881on to the
United States in the future.

4. The United States agrees:

a. That it reserves the right to make a sentence
recommendation.
' 6
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b. That it reserves the right at sentencing to present
any evidence and information pursuant to 18 U.S.C.
§ 3661, to offer argument or rebuttal, to recommend
imposition of restitution, and to respond to any
motions or objectiong filed by the Defendant.

c. That, pursuant to Fed. R. Crim. P. 11(c) (1) (A), the
USA-EDNC will not' further prosecute the Defendant
for conduct constituting the basis for the Criminal
Information however, this obligation is limited
solely to the USA-EDNC and does not bind any other
state or federal prosecuting entities.

d. That it will make known to the Court at sentencing
the. full extent of the Defendant's cooperation, if
any, but the United States is not promising to move

, fbr‘ departure pursuant to U.S.S.G. §5K1.1, 18
U.S.C. § 3553(e), or Fed. R. Crim. P. 35. -

e. Pursuant to U.S.S.G. §1B1.8, that  self-
incriminating information provided by the Defendant
pursuant to this Agreement shall not be used against
the. Defendant in determining the applicable
advisory Guideline range, except as provided by
§1B1.8 and except as stated in this Agreement. The
Government may provide to the United States Probation
Office any evidence concerning relevant conduct.

f. That the TUSA-EDNC agrees mnot to share any
information provided by the Defendant pursuant to-
this Agreement with other state or federal
prosecuting entities except upon their agreement to
be bound by the terms of this Agreement.

h. That, provided that the defendant complies with this
agreement, the USA-EDNC agrees not to directly' use
information provided by the defendant pursuant to this
plea agreement to prosecute the defendant for additiomal
criminal offenses, except for crimes of violence, but
the USA-EDNC may ,make derivative wuse of such
information against the defendant and pursue any '
investigative leads suggested by such information.
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5. The parties agree to the following positions as to the
below-listed sentencing factors only, which are not binding
on the Court in its application of the advisory Guideline
range; provided that 1if Defendant's conduct prior to
sentencing changes the circumstances with respect to any such
factors, the United States is no longer bound to its positions
as to those factors:

a. A downward adjustment of 2 levels for acceptance of
responsibility is warranted under USSG §3El.1, unless
the offense level determined prior to the operation
‘of USSG 3El.1(a) is level 16 or gredter, in which
event a downward of adjustment of 3 levels is

warranted.

This the
JOHN STUART BRUCE Jﬁ%T’N COLE MILAM
UNITED STATES ATTORNEY Deffendant

o S

ETHAN A. ONTJES / THOMAS C. MANNING
Assistant United States Attorney Attorney for the Defendant
Criminal Division ‘

APPROVED, this day of , 2017.

" UNITED STATES DISTRICT JUDGE
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