IN THE SUPREME COURT OF TENNESSEE

OF THE UNITED STATES

)

)

)

LARRY EDWARD PARRISH, ESQ. )
)

Petitioner )

V. ) No.

)

BOARD OF PROFESSIONAL )
RESPONSIBILITY OF THE )
SUPREME COURT OF TENNESSEE )
)

)

)

Respondent )

TO THE HONORABLE SONIA SOTOMAYOR, SIXTH CIRCUIT JUSTICE

APPLICATION FOR EXTENSION OF TIME WITHIN WHICH TO FILE
PETITION FOR CERTIORARI

COMES NOW, applicant, Larry Edward Parrish, Esq., a member of the Bar of this
Court (hereinafter “Applicant”), pursuant to Rules of the Supreme Court of The United
States, Rule 13.5, and respectfully applies to The Honorable Sonia Sotomayor, Circuit

Justice for the Sixth Circuit, for an extension of time from November 26, 2018 to and

including January 4, 2019, within which to file a petition for certiorari, pursuant to

Supreme Court Rule 13.1.
FOR CAUSE, as evidence that the instant application is in good faith, attached, as

Exhibit A hereto, is a copy of the current draft of the anticipated petition for certiorari, the

completion of which is being interrupted as below stated.



FOR FURTHER CAUSE, the Tennessee Supreme Court is the court of last resort

in Tennessee.

FOR FURTHER CAUSE, on August 28, 2018, the Tennessee Supreme Court
filed its mandate (judgment), effective September 7, 2018, converting the August 14, 2018
Tennessee Supreme Court Opinion into a final order.

FOR FURTHER CAUSE, a true and exact copy of the Opinion and its attached

judgment are attached as Exhibit B hereto.

FOR FURTHER CAUSE, on August 24, 2018, a petition to rehear the appeal to
the Tennessee Supreme Court, a true and exact copy of which is attached as Exhibit C
hereto) and denied by Order of the Tennessee Supreme Court on August 28, 2018 (a true

and exact copy of which is attached as Exhibit D hereto).

FOR FURTHER CAUSE, the jurisdiction of this Court is attached by Title 28
United States Code § 1257(a).

FOR FURTHER CAUSE, no person other than Applicant seeks the extension for
which the instant Application applies.

FOR FURTHER CAUSE, unless extended, the date on which the petition for
certiorari (Exhibit A hereto) is due to be filed on November 26, 2018 (14 days after this
Application is filed).

FOR FURTHER CAUSE, on November 12, 2018 (yesterday, late afternoon),
Applicant’s ophthalmologist scheduled surgery, which is not an emergency but a priority
and not elective, needs to be performed on November 21, 2018 and includes pre-surgery

medications and post-surgery recovery.



FOR FURTHER CAUSE, the defect for which surgery is required impedes the
vision of Applicant making necessary certain restrictions in the normal course of
Applicant’s routine, including completing the draft which is Exhibit A hereto.

FOR FURTHER CAUSE, presuming no unanticipated complications, Applicant
is expected to be restricted from activities, which would include completion of the draft of
Exhibit A hereto.

FOR FURTHER CAUSE, this is the first application for an extension and granting
of the Application will not prejudice any persons and will not materially interfere with
administration of justice by the Court.

WHERFEAS, Applicant respectfully urges Your Honor to enter an order extending

the date by which the subject petition for certiorari must be filed up to and including

January 4, 2019.

Respectfully Submitted,

Larry E. Parrish (BPR 8464)
The Colonnade

1661 International Dr.

Suite 400

Memphis, TN 38120

Phone: (901) 603-4739

Fax: (901) 767-4441



CERTIFICATE OF SERVICE

I, Larry E. Parrish, do hereby certify that [ have forwarded a true and exact copy of
Application For Extension Of Time Within Which To File Petition For Certiorari via
email, followed by True Filing Server Process:

Alan D. Johnson, Esq.

Board of Professional Responsibility
10 Cadillac Drive, Suite 220
Brentwood, Tennessee 37027

(615) 361-7500
Alohnson@TBPR.org
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Larry E. Parrish

on the 13th day of November 2018.
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Counsel of Recmd
1661 International Dr.
> ite 400
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Questions Presented

This case presents the following issues:

Vo
/

1. Should the judgment of the Tennessee Supleme
Court below be reversed because the Tennessee
Supreme Court arbitrapily punlshed
Petltlonelllawyer as if his b pure " speech” Was\
“nonspeech” and/or ¢ 1nc1dent’a\1 speechf‘\” . \;75")

AR 1 P,
Petitioner/lawyer contends that fhe answel 18 yes.

(nfraat - ).

2. Should the judgment of .the Tennessee ‘Supreme
Court below be 1evelsed because 1n, “the below
quasi-criminal ploceedmgs ; the Tennessee
Supreme“Comt emplayed a standal d that fails to
mee” mlnlfqlum Fouriceenth Amendment due
plocess requirements (notlce and a fair trial) and
£he prel equ1S1te First Amendment requirements
necessanyy ‘before the false statement exception

, to f1 ee speech is invokable?

”2’ Petltloner/lawyel ‘Contends that the answer is yes

e N because. (]j) thesso-called “objective standard” was not
b plecedent 1n Tennessee when the words in question

Wele used/ and filed by Petitioner/lawyer, (2) what a
reasonable attorney” might “believe,” on its face, is a
V01d for vagueness standard and (3) the so-called
objectlve standard’s” exclusion of any and all
evidence probative of the truth/falsity question denied
Petitioner/lawyer opportunity to defend the false-
words allegation by a truth defense nfraat - ).
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3. Should the judgment of the Tennessee Supreme
Court be reversed because the combination of the
Rules of Professional Conduct (helelnaftel
”RPC”) Model Rule 8.2(a)(1) (helelnaftel ‘Rule

8.2(a)(1)”), combined with the so-called ob]ectlve '
- standard,” with its fictitious * 1easonab1e aﬁ?olney
standard, combined with Amer ican". *Bar
_ Association  Standards For Imposmg Lawyer
Sanctions (hereinafter “ABA Standards ) section D,
6.12, made it impossible, in <\advance of
Petitioner/lawyer penning the\wm 'dsin the recusal ¢
motion, to know that using Lhe\wolds for which
Petitioner/lawyer has been sancfigiied would risk
being punished by:the State, much less what the
penalty could be? .

LY

‘_h.‘\‘ {;“

Petitioner/lawyer contends thel answel is yes.

(Lnfra A - ). /\ i

Partleg to the Prb:"cw_e,(-ading Below
" | & ) 4

The only petltloner is Petitioner/lawyer, an
) 1nd1v1dual human being who is an attorney, licensed
& to plactlce law, by the State, since May 1968,
adnntted to the Bal of this Court, since 1980, and to
the Bar ofjan add1t10na1 20 state and federal courts
N thloughout the United States, and never before
d1801p11ned other than by the sanction adjudicated by
‘the> Oplnlon

Y
\

9 /

¢ The only Respondent is the State of Tennessee,
acting by and through its wholly controlled agency,
the Board of Professional Responsibility of the
Supreme Court of Tennessee.

EXHIBIT

A
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Corporate Disclosure

There are no corporate entities who are

parties. o
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iv
that produced the Opinion filed by the. Tennessee
Supreme Court, on August 14, 2018, effectuated by
issuance of the Tennessee Supreme Court’s August
28, 2018 mandate which was executed on Septembel
7, 2018. P
&
4
Opinion Below Va 9
4 A
< l.. \\\_‘
The Opinion is not yet publishedfin ‘the Official
Reporter, Southwest 3d, but, in dye time, will be. It ish w
now retrievable on Westlaw at 2018 WL 3853472 7
(Addendum pp. _ ¥ The Oplinen unless ¢
reversed or recalled by the Tennessee Supleme Court,
15 binding stare decisis common laWyprecedent in
Tennessee (tnfra at, ) and persuasive. precedent
throughout all Juusdlct{\ons in the United States

5 \ "‘.,‘_ - "«f/

Jurlsdlctlon ;
'\,( ,I,r'
This Court s appellate Jullsdlctlon is invoked
pulsuant to 28 U S.C. § 1257(a)
y ‘Lh

Constltutlons, Statutes & Regulations
Statement of the Case

P
AP

s o N
Vo \.A y:

4 Umted S}ates Constltutlon amend. I
& \ United States afnend. XTV
\Constltutlon of Tennessee, Article 1, section 8 (Law
oﬂ\the Land Clause).

"/'
/

L
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Statement of the Case

This case presents, in pristine form, thedssue
of whether the so-called “objective” 1easonable
attorney” test for regulating attorney speech outside
the courtroom itself, violates the First Amendment

This case also presents the iséuc'of Whetherthe\\
state can impose discipline on anf attorney for uttering M-
“false” statements without 1r,eq1u111ng thedisciplinary ) f
authority to prove the actual falsityof the statements *
and without permitting the attorn_ey to admit
evidence to prove that the statements afe,true.

Hinally, this case presents the issue of whether
a state can impose dlsc1p11ne on any attorney for
written truthful pure speech under a novel standard,
of Wthh/the attmney had' no actual nor “should have
known notice: ‘at the tlme the statements were

wr 1tten b ] / | 4

A 4 N 4

. 'I-}isi-:an"t' Appeal’s Prelude

: \
The plesent/contlovelsy started, in October
2010, When Petltlonelllawyel as the attorney for a
. probate estate client, on undisputed facts and

\111dlsputable controlling (i.e., never overruled) black

lettel plecedent favoring the estate’s position, very
10ut1nely filed a petition for an order requiring a bank
tu‘tyst department to show cause why a certain
putative trust should not be declared nonexistent and
the “assets” of the nonexistent trust’s “corpus” be
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distributed to certain heirs-at-law. This would appear
to be a mundane lawsuit, and, indeed, it was just that
and ought to have concluded in a very few weeks.

Unexpectedly, Petitioner/lawyer’s cl1ent was
immediately confronted with probate and. appellate
court adjudicators who expressed dlssatlsfactmn with
the relief sought by the lawsuit. The réasons for ‘the
dissatisfaction were not justifiable by the mdlsputably

- controlling precedent. The coult s dissatisfaction, \\
though sometimes heated, was, ﬁot accormp: anied by an

animus toward the parties or Counsel y

The dissatisfaction stemmed™fitom a thinly-
veiled realization that the vesult of following
controlling plecedent .. advocated by

Petitioner/lawyer’s chent Would be dlSIupthG to a
certain category of estate settlo1s beneflolaues the
business plactmes of t1ust and estate lawyers in
TennesSee A ‘\) -,‘_\._\

& The 1ssue/ boiled down 1s a decade’s-long status
quo in the triist and estate world, across Tennessee,
I persisting in open defiance of indisputable black letter
plecedent that outlaws that status quo. Thus, in
court, Peti tlonelllawyel and his client were like the
bull in the Chiné shop, appearing before adjudicators
» and defendants who have spent and continue to spend
fheu professmnal lives, without challenge, thriving in
the \Ch'lna shop threatened by a disposition of the
lawlsmt filed by Pet1t10ne1/lawye1 s client in accord
with long-enduring precedent in Tennessee.

Petitioner/lawyer’s client never disputed nor
conceded the pragmatic effect of applying the

”

o

-
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precedent but constantly argued that pragmatic effect
1s an irrelevancy to the adjudicators who were oath-
bound to faithfully apply the controlling precedent.
This is not to say that adjudicators are not entitled to
have personal feelings, pro or con, about What ‘the
result of applying precedent is. &
y 4 ,

The one and only message of the fecusal mbtion
was clear. Because the trial coult and the
intermediate appellate court laéked the power to -
overrule the controlling plecede’nt those,adjudicators | _"7 ‘
had no discretion, no power nor authm 1ty but to apply ¢
the precedent, no matter how dlstasteful or how
ominous the result of applying the préeédent might be
in the minds of the adjudicators.

This C’asﬁ_ﬁ' -
Petitioner/lawyer contends <that under the
unsusf/:a}jmable guise of “false statements,” this case is
aboyt Petltlonel/lawyel S hc?nse to practice law being
suépended becaUse Petitioner/lawyer, for a client, by
a wholly. wrltten ‘postijudgment recusal motion,
_called. out ™ the adjudicator’s methods and work-
pr oduct i.e., d 1esu1tf-01 iented adjudication.
\ ,
" Pet’itione‘i"/lawyel asserted that the result-
o oriented | adJudlcatlon denied Petitioner/lawyer’s
chent access to black letter controlling precedent
Whlch the adjudicator knew was controlling and, if
apphed would yield a result the adjudicator did not

dedire.

5




First Amendment’s False Statement Exception

By the no-evidence twist, Tennessee’s newly-
created so-called “objective test” 1is _facially
unconstitutional. y 4

Tennessee’s “objective test” c”leates novel
precedent, i.e., precedent that what, the fictitious,
otherwise undeﬁned “reasonabledttorney” decides to
“believe” 1s wholly detelmmatwe of what, for the First «
Amendment false Statement’éxceptlon is false

In Tennessee, the fictiti0U8, “reasonable
attorney” has no proven age, no proven experience, no
proven background and has been provided noevidence
bearing on the 01ed1b111ty of the. adjudlcatm the
credibility of accused" lawyel and’ no evidence
concerning.the recor d and fio evidence as to what the
law on,pomt 1s \ 'n,\\

LY
| \ N ,A

y 8

& Yet this make beheve ‘person is the sole arbiter

of Whether ad statemenf by a lawyer, for a client, in a

U written motlon to recuse, which includes no
plesentatlon Y 111 a courtroom itself” 1s First

, Amendment-plotected or, because the fictitious
. uninfor med “véasonable attorney” believes the
. statemeqt is false, this pretend-like beliefis enough to
Suspend_,a..flawyel from making a living practicing law.

If thls is enough to suspend, what 1s to stop Tennessee
from disharring a lawyer because this fictitious
uninformed “reasonable attorney” believes a lawyer’s

statement is false?

EXHIBIT
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The only way Tennessee’s fictitious “reasonable
attorney” could possibly conclude that the words of
Petitioner/lawyer are false is based on an unspoken
irrebuttable presumption that Tennessee
adjudicators would never fail to consuf[er blndlng

A
precedent. This is a standard vaguer|than 18\ the
vaguest standard reasonably 1mag1nab1e\_‘ . \\\
A \1 . \

More enlightened Junsdlctlons do not employ"
the so-called “reasonable aftorney” standaldl but, /
instead, strictly require the dlsc1phnafy authonty to
prove, by evidence, that what ‘the disciplinary
authority alleges to be false, in fact, 1s false, just as
such statements must Béiproven by evidengde in other
contexts. Some jurisdictions require the disciplinary
authority to prove fals1ty by clearvand convincing
evidence.? L ¥ 4 ) 4

/’ "\ \

nhelent 1n the false statement exceptlon to
Fiest Amendmel{t free speech protection is that the
statement! e estab]_lshed 0o 'be false by due process.
Y b
= \\‘ No-Evidence

h 7

<

¢
The\Supleme Court’s opinion creates another

. novel precedent ie., that, when a “false” statement

\1s a prerequ1s1te to 1mp081t10n of a suspension of
heEnse Sanctlon the falgity of the statement requires

Ze10 ev1dence other than the statement itself; thus,
an;,accused lawyer’s demand for strict proof of alleged
falsity is of no avail, and an accused lawyer’s tender of
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evidence to prove that the statement is true is able to
be rejected as irrelevant/immaterial.

From the outset, continuously thloughout the
disciplinary proceedings and the ongoing pr esent ‘the
disciplinary authority has contended that, 113 has no
burden to present any evidence, othef’ than the
undisputed recusal motion, to prove« that What 1t
alleged to be false, in fact, is false. The\Heaung PaneL
(roughly equivalent to a 3’Iawye1 judge-jury \
combination appointed by the, d1501p11na1y authouty)
and the Tennessee Supleme Court affumed the ¢
contention of the disciplinary authouty that no
evidence, other than the undisputed tecusal motion,
is required to prove whether the 1,868 words the
Tennessee Supreme Coult extracted from'the 12,444-
word recusal motion, m\fact are false statements See

,/

infraat - \. \ F W
v )‘-/}.-’ _.!’ y
oS I \ &

,The’ dlsmphnaly authonty tendered no
ev1de‘hce other {!,han the undlsputed recusal motion,
to prove that What in the 1ecusa1 motion, it alleged to
be false n fact 18 false See infra at __ -

Pet1t10ner/1awye1 testified at Hearing Panel’s
open-court hearing and vrepeated prior sworn
statements that the words, all of them, in recusal

\\motlon are true and provable, by evidence, as true.

Most states have no appellate level precedent,
one way or the other, on point. More than just
Tefinessee will be affected by the precedent the
Opinion creates because only a handful of states have
weighed in on this issue, and the lack of authority in
the precedent marketplace means that a certiorari

\\

. ?

L

&
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denied label on this case will give increased credence
to the Opinion as persuasive precedent from state-to-

state.

The so-called “objective test” standdrd:
illogically deemed to be “objective” because the
touchstone is whether the standards of/a flctltlous
“reasonable attorney” would cause /the flctltlous
“reasonable attorney” to “believe” j:h_e\spEech is false\

y ‘

To come under the false/statement exception to | Y
First Amendment protection, it goes Wlthout saying ¢
that the speech must be false, irrespéctive of what any
fictitious “reasonable attorney” may be inferred by the
court to “believe.”

Without any evidence ~.the /d1301p11na1y
authority takes the stdtemént to the disciplinary
court (e.g.,.the Heallng I;anel) and the disciplinary
court, /summarlly, announces that a fictitious

“reagdnable attorney” “belleves the statement is
“fafse 9 c}‘n\thls,summaly announcement the lawyer is
able to ‘bes suspended for violating an ethical
«consider ation (e.g., Rule 8.2(a)(1)) that can be imposed
~onlyif E-he lawyet’s statement is “false.”
Petltlonel/lawyel contends that the so-called
L ob]ectlve tests all of them, are constitutionally
 defective! as void for vagueness, but that contention
aside,. the so-called “objective test” created below for
Tennessee is so devoid of the remotest semblance of
furidamental fairness required by Fourteenth
Amendment due process that there is none but a
disingenuous argument able to be posited in its favor.
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The upshot is that, in Tennessee, the fictitious
“reasonable attorney” standard, on which a person’s
First Amendment right hangs, can be excluded. from
First Amendment protection, without the neéeééity
for an inkling of evidence other than the statement
This is dangerous revolutionary thmkmg

The “no-evidence” 1equileméht bf the new
Tennessee rule sets it apart ﬁomfthe rule adopted by ».
both the Ohio and the Masgachusetts supreme
courts.? “ :

e
&
b

Sequence Of:Erroneous Events Below

The State of Tennessee, through 1ts Supreme
Court (herein ‘Supreme Court”), overturned a
public censure sanction, of the Supleme Court’s
Disciplinarys,. authonty (hereinafter either
“dlsmpllnary a\uthorlty ‘or “BPR”) hearing panel
(helemaftel earing Panel?) and, in place of the
pubhc censure ~of petitioner (hereinafter
“Petltlonerlfawyer) adjudlcated a suspension of
“lawilicense (6, months, with 30 days active and 5
monthson probationswith no conditions or restrictions
on praCtﬁEi»pg law during the probation).
| |
The 'public censure/suspension was for pure

| “_speech (no nonspeech, no incidental speech) used by

Petitionier/lawyer in a written recusal motion, after
the/final judgment of an intermediate appellate court,
prior to the lapse of time within which to file the
immediately-thereafter filed petition to rehear.
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The recusal motion was in writing only, with
no “in'the courtroom itself” (infra at ___ ) proceedings
permissible, for in-chambers disposition by the
judges. The appellate judges denied the recusal
motion. 3 (i,

The recusal motion was 12,444 WDldS \all of
which argued that the judges had | dlsquahfled
themselves from ruling on the petition to rehear by
filing a result-oriented final Judgment -

4 N

The BPR filed a fmmal c\(\)mplamt agamst/
Petitioner/lawyer charging that Petitioner/lawyer’s
words in the recusal motion were “false” accusations
against the appellate judges and, . therefore,
Petitioner/lawyer had no First Amended Protection.

L\ P

After the Heaung/ Panel pubhc censure
sanction, the BPR 1111t1ated an appeal seeking a
suspensmn sanctlon 1ather than a public censure.
Petltlonelllawyer as an appellee opposed the
Suspensmn sanctlon

"/

The 1ntelmedlate appellate court (confusingly

1efer1ed to in the. record as “trial” or “circuit” court)

1n01eased the sanctlon from a public censure to a
suspensmn Petitioner/lawyer appealed.

i

. On’ August 28, 2018, the Supreme Court

affumed the increase of the public censure sanction to
a sugpenswn sanction.
P
On August 14, 2018, the Supreme Court filed
its opinion (hereinafter “Opinion”) affirming the
suspension sanction.

\_‘_

&
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On September 7, 2018, the August 14, 2018 Opinion
became effective.

On September 11, 2018, the Supremfef_fC'Gurt
denied Petitioner/lawyer’s motion for stay oféxecution
of the Opinion’s mandate, pending the instant
petition. d

% .

y _W .
& . .
o

Outcome Below
y B

i 7
KA, 2

\.

'

The complaint initiating charé_es’(Add\endum p.
) against Petitioner/lawyer, in" pertinent part,
reads as follows:
ALLEGED VIOLATIONS ¢
_'\\'\. & = B
A

43. It is alleged‘(\‘ ':Ehat Mlz‘z?‘/Parrish
violated the following Rules of

/L | P’l‘"o;fessional Conduct:
y ; ‘\\ ._» Rule 8.4
& A | MISCONDUCT
¥ '\_\. "1 ‘& &

e r .

It '1s professional misconduct for a
0

lawyer to:

-

Kk

¢ (¢) engage in conduct involving
dishonesty, fraud, deceit, or
misrepresentation
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The Hearing Panel’s July 23, 2015 order
(Addendum pp. _ -_ ), in pertinent part, reads as
follows:

B. The Board’s Motion for Judgment y N
on the Pleadings y \
The Board has alleged Respé’i_(g"’dent"” \\,\

violated the following Rules: of
Professional Conduct: O
& & e
e A p.
Rule 8.4(). It 1is professional
misconduct fora lawyer to...engage in ,
conduct 1nv01v1ng dishonesty, flaud'

deceit, or mlslepresentatlon ﬂ/;-
\ \\ ‘,’ ? v _h"—_,'.
. *kk ) 4
5. Summary | 1
'\
"/{ \ P

& The Heaung Panel ‘does not find a
violation of' Rule 8.4(c). (emphasis
o e added)
y The. Heanng dé’anel s Final Order (RoA Vol. 20,
£ AR Vol IS\at 30771) reads as follows:

N
b l 1
\'\_,, Tl:fgz’ panel also concluded that
- Respondent had not violated Rule
8.4(c) of the Rules of Professional
V4 Conduct. (emphasis added).

The Supreme Court’s precedent conforms the
level of a sanction for unethical words of a lawyer to
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the ABA Standards.4 The Opinion, in pertinent part,
reads as follows (2018 WL 3853472 *12):

[A]BA Standard 6.12 applies, not ABA4 ™
Standard 6.13. Under ABA Standaud
6.12, the presumptive sanctlon is A
suspension, not a reprimand. < |

A b
/ . \

ABA Standards (Addendum pp. - ), .in_."'-\ i

pertinent part, reads as foHOWS < N :
p \\ f x_\\ ’ y

6.0 Violations of Duties Owed to Lhe
Legal System N

6.1 False Statements, Fraud, and
Misrepresentation R
| -3
‘__,.l[t]he followin‘g}'\sanctio.ﬁs .. In
# cases involving) ... dishonesty,
S fraud decelt or

4 ‘-\__mlsrepresenta,tlon to a court:
: e

\ 6.12 12 % Suspensmn is generally

: |app10puate when alawyer knows

] Ifthat false  [ie., dishonest

// misrepresentation] statements

.. submitted to the court.

;
¢ ABA Standard 6.12 applies only to conduct that
“involves dishonesty, ... or misrepresentation to a
court;” Petitioner/lawyer was exonerated of violating

4

|



13

RPC  8.4(c) charge, 1ie., dishonesty and
misrepresentation.

The Opinion, in pertinent part, reads as follows
(2018 WL 3853472 *7): PN
4
When reviewing judgment in //a ; R
disciplinary proceeding, .... Just: as the &
trial court did, we [Supleme Coult]
“shall not substitute its Judgment i'or .
-
that of the hearing panel as to, the
weight of the evidencé on questlons of

fact.” (citations omitted). g

L

The Hearing Panel’s ruling . that
Petitioner/lawyer didt _notrengage in conduct that

“involves dishonesty ). or mls1emesentat10n 18
irreversible by the Tennessee Supleme Court and,
explicitly, the, Opll’llOIl states that the Hearing Panel’s

flndlngs of fact were not r eve1 sed.

A\. ,.-s
|-

The complalnt mltlatlng charges, in pertinent
palt 1eads (Addendum p-_) as follows:

/.

A‘|
B

df'”-," *'x.sRMesz

& -

y ’f_._ J UDICIAL AND LEGAL OFFICIALS
| ¢

-\x\ (a) A ;l:a.,wyer shall not make a statement

\'\\ that the lawyer knows to be false or

o _that is made with reckless disregard as
,_}_.-"i:o its truth or falsity concerning
¢ qualifications or integrity of the
following persons:

(1) a judge
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The Hearing Panel, in its July 23, 2015 order,
in pertinent part, adjudged (Addendum at __ ) as
follows:

- i

2. Rule 8.2(a)(1) V4

Rule of Professional Conduét 8.2 Y
prohibits an attorney from making'false : .
statements concerning the/ mtegrlty or A P
qualifications of a Judge) ‘An attorney -
violates Rule “making acCusatlons of y 4
judicial impropriety that a reasonable

attorney would believe are Mfalse.”

Gardner, 793 Neli.2d at 432

[Bloard [Heauﬁg Panel] flnds
[Petltlonelllawyen]\ made statements
about,the :mtegllty of Judged... that a
reasonable attorney would beheve
),-’/were false [I]ncluded accusations
¢ “that the Judges pulposefully ignored
bmdlng Taw, pulposefully fabricated
FE "_"'«-,._facts mampulated and rigged the legal
-System _acted in a manner that
1nd10ated they had taken bribes, abused
then judicial power, surrendered their
1mpa1tlahty, and ruled against his
b clié,ﬁts due to personal sympathies and
R, _,.I;iéis. These accusations were made with
" reckless disregard as to their truth or
© falsity. Respondent violated Rule
8.2(a)(1) [not Rule 8.4(c)]. (emphasis

added).
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There is not now nor has there ever been an
ethical rule that an attorney violates Rule 8.2(a)(1) by
“making accusations of judicial impropriety that a
reasonable attorney would believe are false.”

/

The Opinion, in pertinent part, 1eads,as follows

(2018 WL 3853472 *10): Yy 4
-/ .".‘ ) N \x\
We [the Tennessee Stlpl'em-é_\géul't] h ,:\\

hold that the objective £Teasonable
attorney” standard is the appropnate
standard to apply i a dlsc:1p11na1y
proceeding involving an attornéy’s in-
court speech [see infra at =y
Utilizing this objective standard, (in.
omitted) the heallng panel found that
Mzr. Parrish had\made statements in
the motions to ‘\\1e0use about the
111teg11ty of the Judges on the' Court of
Appeals that a reasonable attorney
Awould belleve to be false;, and that Mr.
¢ Parush had made those statements
Wlth reckless dlsregald as to their

i truth of falsﬂ:y (emphasis added).

. "\ A STa #
The 1ssue‘\, '_h'ére is in the context of a written
recusal ‘motiod filed with the Clerk of the

A 1nte1 mecha%:e appellate court and never presented “i

the courti soom itself’ (nfra at __ ) and was decided by
N
the ad,]‘pdlcatozls in chambers.

& Recusal Motion Unique

That this is a recusal motion case separates
this case, in case-dispositive ways, from all of the

|
=
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cases cited as controlling or persuasive precedent in
the Opinion, i.e., the Opinion cites to no case involving
a recusal motion.

The recusal motion at issue is a 12,444-word
meticulous dissection of the final judgment of an
intermediate appellate court. This d1sséct10n was
designed to make clear to the judges hofyjand Wh}\the
final judgment is a dehbelately conceived resu fis
oriented adjudication, i.e., an adjuélcatlon designed to A
deviate (turn a blind eye)/ from (not oveltuln)

N N
controlling black letter plecedent known to the <

judges.

A recusal motion is designed to.be. an ad
hominem accusation| diréetly to and  about the
adjudicator who the 1e(\:usa1 motlon seeks to recuse.
Ordinarily, the accused' adjlfdlcatorz adjudlcates the
accusatlon,agamst the adjuticator; this self-judging is
a practice (i.e. , the defendant adjudicates whether the
“defeﬁdant 18 guﬂty or 1nnocent) otherwise unknown
to ¢ Anglo Amencan ]urlspludence and 18
constltutlonally suspect See Addendumpp. - .

No mat'te"r what words are used to state the
" reason f01\ the lecusal the recusal motion’s bottom

line is that the ddjudicator has engaged or will appear
\1:0 have | engaged in judicial misconduct, if the
adjudlcatm has or continues to adjudicate the case at

hand .

¢ There is no motion like a recusal motion. The
office of the recusal motion is unique. The recusal
motion, by its very nature, sets up an adversarial
relationship (no matter how otherwise professionally
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amicable the relationship might be) between the
adjudicator and the litigant whose case the
adjudicator is assigned to adjudicate.

To assuage the inherent adversarial nature of
the recusal motion, included among its 12,444 W01ds,
the following 315 words are part of the 1ecusa1 motion
(RoA Vol. 3, AR Vol. 1 at 12-13): & w0

/\ \ e,
Counsel [here Pet1t10nel/lawye1] for -
Estate [Petitioner/lawyei's client] has y
known Judge Farme, professwna]ly,
since the early 1970s and has never
questioned his integrity. Judge Farmer
and counsel "[Petitioner/lawyer] for .
Estate [client)] have pelsonal friends in
common and shale ac001 dlngf to
counsel’s undelstainduig, a deep and
endullng commltment to the Judeo-
Qhrlstlan\ka and' ]iamlly Ethic.

4 'Counsel [Petltlonelllawyel] holds no
ill- W111 “no grudges, ‘maintains respect
B for Judge Farmer’s skill as a judge,
c0n81dels his feelings in this case to be
\an abellatlon and, if the occasion
aberlatloftl (sic) arose, would freely
corhmlselate with Judge Farmer the

"‘-\.\ Same as if this motion had never been
5 \\J.flled
: ./,
¢ Estate [client] and.  counsel

[Petitioner/lawyer| for Estate regret
the necessity to file this motion, but
Estate 1is an entity-person with




18

fiduciary duties to the nine heirs-at-
law - Estate’s counsel
[Petitioner/lawyer] has a fiduciary duty
to Hstate [client], which indirectly

translates into a fiduciary duty to the/ § \

heirs. V¢

&

y ', N

What has motivated Judge Farﬁlé/r to'
do to Estate [client] what hefis doing
may very well be a high- mifl‘ded and a
movralistic sense of “dut}n to prevent
what, in his eyes, is 4n 1nJustlce that
would occur if Judge ° Farmer
evenhandedly applied unexeeptional
and organic law Well known to Judge

Farmer. O e i :
Presuming, for algumént’s sake “that
dJ udge Farmer has' been motlvated and
cdntmuesx to be motlvated to do what
Judge Fa:1me1 has‘\done to Hstate
[chent] by a hlgh and compelhng sense
of mofal duty, the result for Estate
. [client]is exactly the same as if Estate
[chent] was, victimized by a judge with

smlstel motlves
\ &
\

dJ udge Farmer is no rookie. He has
contmuously served as an intermediate

"‘\,,,appellate judge in Tennessee since

V ) _,-’March 1986 (over 30 years) and has
é_/

amassed a trophy case of opinions that
evidence minute familiarity with
Tennessee law and the skill and
scholarship to rightly divide Tennessee

N
X

\'\
\‘

b

&

-

|
. 4

&
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law, when he is of a mind to do so.
(emphasis added). See Addendum pp.

While the Opinion quotes, verbatim; 1868
words, denoted by bullet points (Opinion at/2018 WL
3853472 *2 - *5) (Addendum pp. _;/), from the
recusal motion, the above-quoted 315 W01ds nowhele
appear in the Opinion nor are the 315 Wofds gener ally_
acknowledged to be part of the 1écusal motion. Buf, »
the next to last bullet pomt ,m the Oplnlon (at *4)
includes the recusal motion’s words: as follows: ¢
“Im]akes no accusation that Judge . has taken
a bribe; this is completely out of" ihe question
... (emphasis added).

Reading the 1ec\usa1 motlon s bullet pointed
words, quoted in the Oplmon (Addendum pp-
___), one would 1easonab1y conclude that words Is like
the 315words 1mmechately qbove quoted words would
not hé found in the recusal motlon because, read with
the” 315 above quoted wor ds, the recusal motion
paints a malkedly dlffelent plctule of the integrity of

giithenjudge ‘than the picture the Opinion says the

- recusal’ motion pamts

Con31de11’ng the 315 above quoted words from
N \Lhe 1ecusal motion, what the recusal motion
.actually says about the judge is that he is a highly
quahfle’d jurist, extremely knowledgeable of the law,
of hlgh moral character and a man of integrity. The
recusal motion spoke a derogatory critique of the
judge’s methods and work-product in the case at

hand.
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Tennessee Precedent-On-Precedent

In a case from which there has never been an
inch of retreat, most recently was cite as authority in
2012, created Tennessee’s precedent-on- plecedént in
Polk v. Faris, 17 Tenn. 209 (1836), and explalned its
holding as follows (17 Tenn. at 232-33):. b
& B

If the rule were, howeve1 exclusrvely \
of feudal origin, its authorlty would
not be thereby cl1m1mshed nor would ‘
that circumstance ]ust1fy\ cour ts of v d
Justlce in withholding obediénce to 1t
or in refusing to give to it its fullbeffect.
For, as is justlyremarked by the game
learned judge last referred to, “there is
hardly an anment rule ... but whathad
in it more or less’ of ag feudal tmcture
but,whatever the11 parentage, they
_dre now adopted by bhe common law of
y -fEngland / 1Ncorpor ated Anto its body,
\ -,and so Anterwoven 1nto its policy that
no; coult of justice'in the kingdom had
s, eitherhthe power or (he trusted)
N 1nclmat1011 » to disturb ~ them.”
Wh\atever may have been the origin of
therule <. . Itisarule .. . It is this ..
[that] has preserved sustaining
the fabric of the modern social system.

7 [at 235]

[A]ls our ancestors brought the rule
with them across the Atlantic, and it

FRATRR D
iXHIBIT



precedent

21

formed an element of our colonial law,
it must continue, until abrogated by
statutory enactment ... . The
conclusion is that every rule of law
once established continues to be sé

whilst the subject of it exists, ,untlly_
altered by solemn act of leglgIatlon

Y

(emphasm added). p VN

/‘/'

Faris has been cited 11{ *\Tennes’Se\e as extant
in 2012 and Aemains extant today,

unmitigated as black letter pr ecedeﬁt 5

at *3:

See Mays By, and T]nm:gh Mays
Henderson, 1992 WL 117058 (Tenn Ct."App. 1992)

5 2 . {
\. ./-4 R r
¥ \ /'

~Asan inter medlate appellate court,
7 wel ale 1equued to follow the
pnngl%)les enungiated by the
9 ‘-Supi:'éme Coulb' of Tennessee
) ‘-.__unless they are ‘dicta or unless they
have, been modified or reversed.
Balger v.Brock, 535 S.W.2d 337,
5~841 42 (Tenn.1976) (lower courts
bounﬂ by decisions of higher
\ coults) Haun v. Guaranty Ins. Co.,
y '61 Tenn. App. 137, 138, 4588W2d

<7 84, 94 (1969) (Supreme Court's

decision that has mnot been
overruled is the law of the state);
Shepherd Fleets Inc. v. Opryland
USA, Inc., 769 S.W.2d 914, 921-22

v.

v
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(Tenn.Ct.App.1988) (Supreme
Court's dicta not binding in later
cases). Thus, we should not
presume to depart from the
Tennessee Supreme Cou1t‘s//‘ R,
interpretation of a statute or rule
simply because we would have
interpreted the statute or (rule «
differently. See Bloodw01th V. W
Stuart, 221 Tenn. 567, 572, 428
S.W.2d 786, 789 (1968);
Richardson v. Johnsoﬁ\ 60 Tenn.

App. 129, 136, 444SW2d 708 711

(1969). (emphasis added).”

In re H ickev
. U & Py

There is case- chsp081t1wﬁa never mltlgated black
letter contlolhng plecedent that is «dlSpOSlthe of the
d18(:1p11na1"y ploceedmgs below Though repeatedly
blought to the! attention of all the adjudicators below,
it was. never aIluded to by any adjudicator below.
Petltloner/lawf}yel makes ‘mention of the precedent
“heresto suggest that the plecedent is a worthy model
for cc_)nt% olling hprecedent incorporated info the
Fourteenth Amendinent

In-re Hickey, 2568 S.W. 417, 429 (Tenn. 1923)
(helemaftel “Hickey’) 1is of case-dispositive
'81gn1ﬁcance in the instant case. As stated, throughout
the: proceedmgs below, certainly not by oversight, the
fac‘t that the Hickey precedent existed was/is known
to the Tennessee Supreme Court. Ignoring known




23

precedent is . a  result-oriented adjudication
trademark.6

In Ramsey, the Tennessee Supleme Coult
professed to be following already in-place Tennessee
stare decisis precedent controlling thef outceme in
Ramsey. This Court stated, in Ramsey, as follows
(771 S.W.2d at 121): // h b

//,

As stated, ... inIn re chke}[ $, 258

S.W. 417, 499 (1923), “the ﬁembers of

the bar have the best oppor\t"umty to

become conversant with the character

and efficiency ofileur judges. No clégs is

less likely to abuse the.privilege, as no

other class has as \great, anvinterest in

the preservation of’: an, able and up11ght

benchsy The rule confended for by the

prosecutlon [dls(nphnaly authority], if

-v"adgpted n/its entllety, would close the
¢ molths of all those pest able to give
adVLT” -'_{afho mlght deem it their duty to

¥ "‘-rsp\eak d1spalag1ngly (emphasis added)

Respondent respectfully suggests that to truly
app1e01ate ‘the holding in Ramsey, it 18 necessary to

& examine even more closely the holding of this Court in

A ‘chkey ,

4 "In Hickey, the Tennessee Supreme Court was
présented with facts involving a lawyer who
admittedly had animosity toward a sitting judge and
who, admittedly and unabashedly, attacked the judge
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verbally in a mnewspaper article. This
summarized the verbal attack as follows (258 S.W. at

425):

He [disciplined lawyer] denied that he/,-j/

ever charged Judge Drinnon with beirféf 4

corrupt. He admitted that he was aﬁg'ry.. N
.., and ... criticisms mainly to that of

incompetency, 1nsufﬁelencv, and
inability to properly ples/ de over the
circuit court. The defenﬂant tooji the
position that he [chsmphned lawyel]
was protected ... by ... freedem of
speech ..

He admitted that \pnor to “‘the Rutledge
incident he had never announced to
any one that he was: Going to have to go
affer Judge D11nnoﬂ He testified, in
% effect tha Judge DllIlIlOIl permitted ...
[the Judges] courts to, 'dl ag, and [judge]
failed.<to dlsnatch Jbusiness properly
beglnnlng with the very first term of
: coult whlch he held in 1918.

‘!
&

o dededs

")

[ )
i

In/ its reduced form, the publication

N ,Cﬁarges that Judge Drinnon is wholly
_unfit and incapacitated to hold the

circuit court, and that, as a result, the
court has broken down and has ceased
to function.

Court

o
\\

N

XHIBIT
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Kkk

The next question is: Was the court
justified, under the law and the facts, a
in  suspending the  defendant
[disciplined lawyer]| from the mactlce
of law in the courts of this state fO}/30 \

days? (emphasis added). & o

& N

B

In Hickey, the Supreme Cé{il-t &id not ground \

the constitutional right of thes a$t01119y\1n the First "
Amendment; rather, it anchdred 1ts conclﬁswn in the ¢

Tennessee Constitution, Article 1, § 19 (hereinafter
“Alt -I S 197})

In Hickey, the Supleme Coult stated as follows
(258 S.W. at 429): \ iy o x

“.\ X
z &

In ouz. opmlon the facts did not ]ustlfy
the [dlsmphned lawyel s| publication of

4 L
4 the altlcle Vi -l

& . y ﬁf £

Our constltutlonal” (Art. I, § 19)

", Provision as to free speech is as follows:
N

N

. “The free communication
i '-.l of thoughts and opinions
I/ is one of the invaluable
o rights of man, and every
h ¢ citizen may freely speak,
i write, and print on any
4 subject, being responsible
for the abuse of that
liberty. * * *” Article 1, §

19. (ellipses in original).

l,/

XHIBIT

E

A
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In Hickey, the Supreme Court platformed
Tennessee’s stare decisis precedent on the explicitly
quoted provisions from Ex parte Steinman, 3 Penn.
220, 239 (1884) (hereinafter “Steinman”) and People v.
Green, 3 Penn. 374, 378 (1884) (herein aftel “Green’?

opinions. VA N
In Hickey. the Supreme Court’ answeled in tﬁe
negative, the question (i.e., Whethel the lawyel

constltutlonally could be suspénded for, 30 days for
“going after” the judge by a Velbal attack the &

Tennessee Supreme Court explicitly’héld could not be

justified by facts). The reason for the négative answer

is stated in Hickey as follows (268 5. W Zdiat 428):

If the defendant‘ [dlsclphned lawyel]

were acting Wlthln hlS constltutlonal

11ghts in 011t1c1zmg dhe court; then it

would follow that hls conduct was not

Asuch as" to)lendel himyunfit to practice
# hls plofesswn (emphas1s added).

To Suppmt this conclusmn the Supreme Court
7 adopted as pal\t of its holding in Htckeyl a lengthy
! quotatlon \flom Stemman reading, in Hickey, as
\\\ follows (258 S.W. at 429):
. ¥
N Ch;ef Justice Sharswood, in Steinman
b, shud: '

& ‘The first is the new
provision on the subject
of the liberty of the press
which has been




N
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introduced into the Bill of
Rights of the
Constitution of 1874, and
the second is that at that
time the judiciary was
not elective. Judges in

1835 were appointed by /,j‘,’,"i‘
the Governor, and their < |
of office wads, "

tenure
during good behaylol

There might thén be ¢ \

some reason fof hoi\dlng
that an appeal to the
tribunal  of  popular
opinion ‘was in all cases
of judicial mlsconduct a
mistaken {\ course mand r
unjustifiable _x'fri an
ﬁattmney % The
proceedlngs ‘ by
1mp‘eachment oraddress
weie _the course’ and the
only course whlch could

* Be resorted to effectually
to. remedy the supposed
ev11 To petition  the
Leglslatule was then the

", | proper step. . DOW

the right and the duty of
a lawyer to bring to the
notice of the people who
elect the judges every
. instance of what he
believes to be corruption
or partisanship. No class

&
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of the community ought
to be allowed freer scope
in the expression or
publication of opinions as
to the capacity, p
impartiality or integrity
of judges than members < = >
of the bar. They have the < | N
best opportunities of \
observing and fonmng a @ .
correct Judgmentf They ™ A 4
are in A ‘constant ‘,\' 2N V4
attendance on the courts._ -
Hundreds of those who
are called on to vote
never enter.a courthouse,
or if they do it'1 18 only at ¢
intervals \a Jurors
_mWitnesses or, paltles To
y say, that an attomey can
k onIy act or speak on this
subJect under hablhty to
\Dbe calledto account and
to. be depnved of his
R ljrofess}on and livelihood
by the very judge or
\‘1 judges whom he may
|/ consider it his duty to
1/ attack and expose, is a
4 position too monstrous to
be entertained for a
moment  under  our
present system.’
(emphasis added).

1
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Following the quote from Steinman, the
Tennessee Supreme Court, in Hickey, additionally
adopted a lengthy quote from Green as follows (258

S.W. at 429): "
In People v. Green, supra, it was saidw:"’;"\"\
‘There is a markedd | A
difference between the fs. ‘ \-.\

attorney and ¢ 4 the
nonprofessional Citizen; -
the former is as mu\é\h an i}
officer of the court as theé
clerk or sheriff, and his§
oath of office should lead
him at all tlmes and in all
places to* encourage and
strengthen ‘the ]udges andﬁ
_.mcourts in the discharge’ Jof
4~ their official dutles but so
far) as this hbelty of
" speech in connectlon with
‘ ‘_\_.\\]udICIal actlon is
doncerned, his official
A chfai:aqi;er in no way
e afféic‘;t‘s’ him; he may talk
-\ with his neighbors, and
\ | freely comment upon the
N, 4/ judge's official conduct in
7 matters no longer
pending, and he may
criticize the same through
the public press; for such
acts he will be answerable

&
-

&

b 4
>
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only as other citizens are.’
(emphasis added).

There is no case reported where a lawyer has
been disciplined by a suspension for communicating
non-invective words, conveying informatiofi, rather
than abusive diatribe attacking the judge; and w1th no
accompanying nonspeech act/omissions! ' N \\

,/ ‘\ R 9 \\\‘

i h
The recusal motion at issue hele includes not'a »

single crude or vulgar word. The words; of Fieger did .‘ y’
not communicate informatibn but snnply were ad

tirade of personal abuse of the judge.»The punishment
of the lawyer was for nonspeech, not féfspeech, and/or
for acts/omissions “'which so intruded on a
governmental interest, whlch relative to the value of
the “speech” involved, 1educed the -speech” incidental
to the outweighing governmental interest being
har med i \_ -'i ¥ 4

4 The stlongest adjectlves the Opmlon uses to
des’f:llbe\Eetltlonelllawyel s”words are “pejorative”
and derogatmy Again, = Petitioner/lawyer’s

""derogatow/pejomtwe words were only used to

describeythe methods and work-product (opinion) of
the 1nterm\ed1ate appellate court; no such words were
used to Sully thé character of any judge.

\ ',-"Petitioner/lawyel"s 2013 recusal motion caused
the adjudicators to pass on the recusal motion to the
attorney disciplinary board. The BPR filed a formal
disciplinary complaint against Petitioner/lawyer on
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the ground that words used in the recusal motion
were unethical falsehoods, thus, not protected speech.

The recusal motion contains no invective nor
any crude word. The recusal motion, in accord with
written rules of the Supreme Court, is ploée"dulally
flawless. Nothing other than the WOlds used by
Petitioner/lawyer, in the wholly w11tten (i.e., mever
orally presented in the coultloom .itself), motl?)n\
caused the  Supreme Cour to  suspend » r

Petitioner/lawyer’s license. 4 :\
y b . 5N

. P

The Opinion affirms the Héaring Panel’s
findings of fact but fails to note that the Hearing
Panel, as a matter of fact, adjudicated that Petitioner/
lawyer did NOT engage in any,DISHONESTY or any
MISREPRESEN TATION to any court. Because the
Supreme Court adopted\ the 1easonable attorney”
standard, a. 1eadel would' come awayfwﬂsh the distinct
thoughts that Petltlonelllawyel did the exact opposite,
Le., enéaged 111 dlshonesty ar\ld smisrepresentation to a
court, even though the 11revelslble and explicitly
unreversed “holding of the Heanng Panel was that
) ""Petltlonel/lawyel did not engage in dishonesty or
" mlsrepresentatmn P

\ o

The unrevel*sed finding by the Hearing Panel is
\that a 1ea}sonable attorney” (infra at _ - ) would
“belleve ‘the quoted words are false. Application of
then “reasonable attorney” standard to
Petltlonel/lawyel s protected speech violates the First
Anfendment because it punishes Petitioner/lawyer for
speech that has never been found to be factually false,
deceptive or prejudicial to the administration of

justice.
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Before Petitioner/lawyer wrote and filed the
recusal motion, what the fictitious “reasonable
attorney” might “believe” is false had never been
precedent in Tennessee. Thus, there was n6 way
humanly conceivable foir Petltlonelllawyel
beforehand, to figure out that, if Pet1t10ner7lawye1
wrote and filed the recusal motion, Pet’monelflawyel
could have his license to practice law: suspended when,
the clearest conceivable Terhessee plecedent.\\.\ 4
contradicted the so-called 1easonab1e attmney rule. "

Nothing more bluntly 81gnals thls ‘than the
rulings of the Ohio Supreme QOurt and the
Massachusetts Supreme Court opiniong instituting
the “reasonable attornmey’wstandard, both, listing
Tennessee as having p}'ecedent ‘that is inconsistent
with the “reasonable attor ney rule Wh],Ch those courts
were adoptmg f01 their Juusdlctlons '

Because for }a lawyer to\ be in violation of Rule
82(&11(11 requires_the statement to be “false” and
because Petltlonerllawyer denied that the
giStatements were false (and tendered evidence to

~ prove, objectlvely, the truth of Petitioner/lawyer’s
Statements) ify Petltlonelllawyel is to have his
_ licenses revoked for making the statements, the

‘\statement.s' had to be adjudicated to be “false.” There
has nevelfBeen an adjudication that any of the words
mn the recusal motion were false. The Opinion excuses
the,necessmy for an adjudication that any word in the

recusal motion be adjudicated to be false.

Because Petitioner/lawyer’s statements were
neither nonspeech nor incidental speech, for the




N

33

statements to be exempt from protection by the First
Amendment, the statements had to be adjudicated
to be false in a way consistent with due process.

The Opinion materially changes the false
statement part of Rule 8.2(a)(1) and 1ep1acés “false”
with the belief of a “reasonable att()lney that a
statement is “false,” excluding access: ’fe g., rlght to
confront and cross-examine) the “reagonable attorney”
and the opportunity to present exf/ldence by which to »
prove that Petitioner/lawyer’ s _sf_ﬁment‘s\ are true. 4

This is a material change to ]Eiiﬂél 8.2(a)(1) that
occurred only by the Supreme Court, @imilaterally, so
adjudicating the changes, years after the recusal
motion was written and filed; the materlal changes,
undisputedly, are ex' post facto in /relatlon to
Petitioner/lawyer’s speech conveyed by the recusal
motion. . I } 4

¥ o
p.. \‘. T \‘
Y

The p1 eceden}t created by ‘the Tennessee Supreme
Cofirt i is'that (_) Wholly Wlltﬁen speech (including no
invective' nor ‘crude Ianguage besmirching the judge’s

<"1n_teg11ty or" chal actel) (2) in a wholly written recusal
g motion allowmg for» no oral argument, (3) filed in
b .
compliance with governing procedure, (4) after the
entry of a final judgment of an appellate court, (5) not

' _\\ allowing \f01 a hearing, in court or out of court, is a

Elme place and manner where and when there are no
First ‘Amendment free speech protections, for pure
speech (no nonspeech, no incidental speech).

&
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Speech v. Nonspeech/Incidental Speech

Petitioner/lawyer was sanctioned, by a
suspension of law license, by the Supreme Court, for
speech (not nonspeech, not conduct inciden_/tal‘- to
speech). Petitioner/lawyer engaged in no conduct nor
omission for which Petitioner/lawyer Wa's-jﬁiscﬁq-lined.

& ..

The speech/nonspeech dlchotomy 18 a case-

dispositive distinction that sets thefmstant case apart, b

in constitutionally mgmﬁcant Ways NeVe\1 before has
the Supreme Court decided” an attmney discipline ¢

case where the discipline was lmposed for non-
invective words, conveyed for ne hpurpose but
communication, with zero nonspeech tinge.

The First Amendment «plOteCtS speech.
Communication which 18\ nct speech "does not come
under the First Amendment’s umblella of protection.
L1kew1se speech can be 1egulated when it is joined
Wlt/h speech where the“ conduct threatens a
goVernmental 1Iite1 est that cutwelghs the value of the
conjomed speech

InN the - mstant case every word for which

Petltloner/lawyer was sanctioned was speech in the
purest f01m 4

'- I
Evely case the Opinion cites as precedent
authonzmg Petitioner/lawyer’s punishment involved
nonspeech and/or incidental speech; therefore, those
authorities do not invoke application of the First

Amendment.

y
0%

&
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The Sixth Circuit homed in on the core issue in
Fieger v. Michigan Supreme Court, 553 F.3d 955
(6th Cir. 2009) by the following words at 964-65:

In assessing Fieger’s speech, the court ¢

explained that: y .7;‘
[tlo call a judge ad|
“jackass,” a “Hitler,’fa ;

“Goebbels,” a “Blaun Yand” ' \ 4

to suggest that a lawyel 18 %,
“declar[ing] wa+* on ‘them / D
and that the judge shoﬁld i
“Ik]iss [the lawyer's] as&ia
or should be anally
molested' byﬁngel fist, or 3
plunger, i"s_i to" Say -the ’}4-" '
least, not to’ communlcatex
ﬁlnf01mat10n 1athe1 it'is

’ n@thmg |\ more
/” 4 than personal abu,se We
i conclude that such

coarseness m “the context
of an ofﬁcer of the court

"\\ parttczgatmg in a legal
.\ proceeding warrants no
| First Amendment
| :-’ protection when balanced
A 4/ against this  state's
" compelling interest in
y maintaining public
respect for the integrity of
the legal process. United

States v. O'Brien, 391

U.S. 367, 377, 88 S.Ct.

-
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11673, 20 L.Ed.2d 672
(1968). (emphasis added).

Id. at 142 (emphasis added). The £
defendant justices prudently clallfled
that MRPC 3.5(c) and MRPC 6.5(a) do »,
not preclude lawyers generally’ from
explessmg “disagreement™, % or
“criticism, even strong GI‘lthlSI[l of
judges. Id. at 143. Indeed the teourt ;
specifically noted that “1awyels have 4
an unquestioned [First Amendment]
right to criticize the acts of courts and
judges.” Id. at’ 144 (citing In re
Fstes, 366 Mich: 411,94 N.W.2d 916
(1959)). In Fiegerls case, howevel the
court determined) that his rémarks
about participants’ \1n a pendmg legal
,pioceedmg were s0, unambiguously
< “yulgar | fand 01ude’ as to be
£ undeselvm_g of /. constitutional
plotectlon erger 719 N.W.2d at
he ""‘\14:4: F1egel s outrageous remarks were
" made dunng the time allowed to file a
mo%lon for reconsideration before the
Velylpanel to which the comments were
d11_‘egted and such a motion was indeed
filét{ in the immediate aftermath of the
» _remarks (emphasis added).”
f-'} In all prior cases where the Supreme Court has
disciplined lawyers who asserted a First Amendment
defense, the denial has come in situations where the
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communication was incidental to the discipline for
other unethical acts/omissions and/or was classifiable
as nonspeech.

Every case cited (Addendum pp. - __ )by'the
Tennessee’ Supreme Court’s opinion as authouty to
punlsh Petitioner/lawyer is the ilk of thé nonspeech

“outrageous remarks” that make no pletense to speak
words defensible as truth. What the Qpinion cites as
precedents are cases about nons/peech which is‘a
constitutionally different categmy of communication,
in comparison with the recusél motlon S pule speech. ¢

This Court made the distinction in the case
cited in Kieger in the above quotation. In Uniled
States v. O’Brien, 391 W.S. 367 (1968), in part
pertinent here, the Court oplned as. follows (at 376):

We_cannot accept ‘the views that an
apparently limitless war iety of conduct
Acan be Iafaeled Speech’ ‘whenever the
“ “person engagmg n the conduct intends
thereb§ to express an 1dea. However,
""---\even on the assumption that the
al]eged communlcatwe element in
‘OBrien's conduct is sufficient to bring
mt‘o\play ¢he First Amendment, it does

not | necessarily follow that the
destruction of a registration certificate
18 “constitutionally protected activity.

y  This Court has held that when ‘speech’

¢ and ‘nonspeech’ elements are combined
in the same course of conduct, a
sufficiently important governmental
interest in regulating the nonspeech

\
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element can justify incidental
limitations on First Amendment
freedoms. (emphasis added).

Pet1t10ne1/lawye1 s license was suspended »for
no reason other than the words included in the Tecusal
motion; there is no contention that there are any
nonspeech acts/omissions at issue in thé 1nstant\éase
The words were in a recusal motlon flled \pr e(:1se1y i11
compliance with controlling rules of procedure. There P
has never been any oral exchange in court or out of
court, and there was none ant1c1pated because of the ¢
recusal motion. The briefing and 01a1 ar gument were
completed, and the final judgment entered, subject
only to the possibilityrof a written motion to rehear,
not including an or al presentatlon There were no
outbursts, no hlstuomcs no eonfrontatle‘ns nothing
but words in one motion" to reeuse properly filed.

! 'y &
o “
\
'Phe suspensmn sanctmn was for no reason

othex than that %he words Wele (supra at __; infra
at _) deemed to be “false.” ?While the Opinion labels
some of the Words pejoratlve and “derogatory,” the
'_"suspensmn sanctlon (which is the only sanction at
issue) was not becal}se the words were “pejorative” or

derogator ,, but” only because some unclearly
> specified! WOlds" were labeled falsely pejorative or

b falsely derogatmy Remove the falsity, and the
suspensmn sanction is out.

\.

1
I
&
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Gentile Void For Vagueness Standard

By dicta, this Court has indicated that there
are some constrictions on attorneys’ First Amendment
speech rights in some disciplinary situations. But this
Court has never decided how pervaéwe the
constrictions are or what standards control how to
identify which statements are First! Amendment
protected and which are not plotected and/01 why not

\\

In Gentile v. State Bar of Nevada 501 U. S
1030 (1991) (hereinafter ~‘(Gentlle”), ‘this Court ¢
reversed the Nevada Supreme Court’s’ 1mp031t10n of a
lawyer sanction for the lawyer's cpne(‘h hecauge the
rule on which the samction was based was void for
vagueness. The rule in. questlon was lengthy and rife
with details. See Addendum Pl

; x\ g i

By dicta, this Court has 111dlcated that there
are some constrlctmns on attomeys First Amendment
speech 11ghts 1n some d18c1p1111a1y situations. But,
thi€ Court has never dee}ded how pervasive the
constllctlons ‘are or what standards control how to
«identify whlch statements are First Amendment-
- pr otected and Whmh/ale not protected and/or why not.

In aentzle (at 1071), this Court included dicta
\ that 1n Lthe courtroom _itself, during a judicial
ploceedlng (emphasis added), a lawyer’s free speech
rights dre more limited than in other contexts. This
Court'did not hold that there are no First Amendment
protections for speech “in the courtroom itself’ or
anywhere else. Although this Court has never held
that free speech rights are “extremely
circumscribed” during a judicial proceeding, the




40

Opinion attributes this Court with having held
(Opinion, 2018 WL 3853472 *8) that, in that context,
free speech rights are “extremely circumscribed.”

Unable to be overemphasized is the 1'eatliﬁ37“fh,at
nothing about the recusal motion occurred “ifiside” of
a “courtroom” nor was there to be anything

reasonably describable as a Judlclal proceedmg 5
Y 5 { \
Moreover, the Opinion’ unmlstakahly\\_ P
misquotes Gentzle s dicta, by ’leavmg\out with no" 7
ellipsis to indicate the deletlon “the WOI’dS “in the /
courtroom, itself ... (emphaSls added) The
t'ecuc;a] mo“rinn of Peﬁﬁonm ﬂawvm hevond debate,

b Y -
Coqclusmn

L

Read-y,.tg\ type.... ) 4

: |
‘-Larly E&wald Palnsh
Parrish Lawyers] P C.
S "--\.\\Counsel of Recor d
_ 1661 Internatlonal Dr.
Sulte 400"
Memphlsv TN 38120
901 603 4739

_Nbvember 2018
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2018 WL 3853472 Affirmed.
Only the Westlaw citation is currently available.
NOTICE: THIS OPINION HAS NOT
BEEN RELEASED FOR PUBLICATION West Headnotes (15)
IN THE PERMANENT LAW REPORTS.
UNTIL RELEASED, IT IS SUBJECT
TO REVISION OR WITHDRAWAL. [1] Attorney and Client
¢= Power and duty to control
Supreme Court of Tennessee, - Attorney and Client
AT JACKSON. e Beview
BOARD OF PROFESSIONAL :; /’;fl“’fg"fi[ a“df(iiem
e Office of Attorne
RESPONSIBILITY 451(B) Privileges, Disabi]ifies, and
v. Liabilities
Larry Edward PARRISH 45k32 Regulation of Professional

No. W2017-00889-SC-R3-BP
|

April 4, 2018 Session

I
FILED 08/14/2018

Synopsis

Background: Board of Professional Responsibility
instituted  attorney disciplinary proceedings.
Hearing panel made findings of fact and
conclusions of law and recommended public
censure as sanction for attorney's misconduct.
Board petitioned for writ of certiorari. The Circuit
Court, Shelby County, No. CT-001608-16, Robert
E. Lee Davies, J., affirmed hearing panel's findings
but determined that six-month suspension was
appropriate sanction for attorney's misconduct.
Attorney appealed.

12]

Holdings: The Supreme Court, Lee, I., held that:

[1] pejorative statements attorney made about
judges in recusal motions filed in state court were
not protected by First Amendment, and provided
basis for finding that attorney violated professional
conduct rules, and

[2] six-month suspension, rather than public
censure, was appropriate sanction for attorney's
misconduct.

Conduet, in General

45k32(3) Power and duty to control

45 Attorney and Client

45T The Office of Attorney

451(C) Discipline

45k47 Proceedings

45k57 Review

The Supreme Court, as the source
of authority for the Board of
Professional Responsibility and all
of its functions, bears the ultimate
responsibility for enforcing the Rules
of Professional Responsibility and the
ultimate disciplinary responsibility for
violations of the ethical rules governing
attorneys practicing in the state,

Cases that cite this headnote

Attorney and Client

&= Review

45 Attorney and Client
451 The Office of Attorney
45I(C) Discipline

45k47 Proceedings

45k57 Review
The Supreme Court reviews judgments
in disciplinary proceedings against
attorneys in light of its inherent power
and fundamental right to prescribe
and administer rules pertaining to the
licensing and admission of attorneys.

WESTLAW  © 2018 Thomson Reulers. No claim to original U.S. Government Works.
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13]

4]

51

Cases that cite this headnote

Attorney and Client

= Review

45 Attorney and Client

451 The Office of Attorney

451(C) Discipline

45k47 Proceedings

45k57 Review

When reviewing a judgment in an
attorney disciplinary proceeding, the
Supreme Court’s standard of review is
the same as that applied by the trial
court; just as the trial court did, the
Supreme Court reviews the transcript
of the evidence presented before the
hearing panel, as well as the hearing
panel's findings and judgment.

Cases that cite this headnote

Attorney and Client

&= Review

45 Attorney-and Client

451 The Office of Attorney

451(C) Discipline

45k47 Proceedings

45k57 Review
In an attorney disciplinary proceeding,
the trial court reviews questions of law
de novo, but shall not substitute its
judgment for that of the hearing panel
as to the weight of the evidence on
questions of fact.

Cases that cite this headnote

Attorney and Client

&= Review

45 Attorney and Client

451 The Office of Attorney

451(C) Discipline

45k47 Proceedings

45k57 Review

Like the trial court, the Supreme
Court will reverse or modify the
hearing panel’s decision in an attorney
disciplinary proceeding only when

[6]

7]

the rights of the party filing the
petition for review have been prejudiced
because the hearing panel’s findings,
inferences, conclusions or decisions are:
(1) in violation of constitutional or
statutory provisions; (2) in excess of
the hearing panel’s jurisdiction; (3)
made upon unlawful procedure; (4)
arbitrary or capricious or characterized
by abuse of discretion or clearly
unwarranted exercise of discretion; or
(5) unsupported by evidence which is
both substantial and material in the
light of the entire record.

Cases that cite this headnote

Attorney and Client

&= Review

45 Attorney.and Client

451 The Office of Attorney

45I(C) Discipline

45k47 Proceedings

45k57 Review

In determining whether substantial
and material evidence supports the
hearing panel’s decision in an
attorney disciplinary case, the Supreme
Court evaluates whether the evidence
furnishes a reasonably sound factual
basis for the decision being reviewed.

Cases that cite this headnote

Attorney and Client

¢ Trial or hearing

45 Attorney and Client

451 The Office of Attorney

451(C) Discipline

45k47 Proceedings

45k54 Trial or hearing

A hearing panel’s decision in an
attorney disciplinary case is arbitrary
and capricious if it is not based on
any course of reasoning or exercisc
of judgment, or disregards the facts
or circumstances of the case without
some basis that would lead a reasonable
person to reach the same conclusion.

WESTLAW  © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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8]

9]

Cases that cite this headnote

Attorney and Client

&= Trial or hearing
45 Attorney and Client

451 The Office of Attorney
451(C) Discipline
45k47 Proceedings.

45k54 Trial or hearing
A hearing panel abuses its discretion at
an attorney disciplinary proceeding if it
applies an incorrect legal standard or
reaches a decision that is against logic
or reasoning that causes an injustice to [10]
the party complaining.

Cases that cite this headnote

Attorney and Client
Deceplion of court or obstruction

of administration of justice

Constitutional Law

¢= Statements regarding judge or
court officials

45 Attorney and Client
451 The Office of Attorney
451(C) Discipline
45k37 Grounds for Discipline

45k42 Deception of court or

obstruction of administration of justice

92 Constitutional Law

02X VIII Freedom of Speech,

Expression, and Press

92X VIII(S) Attorneys, Regulation of
92k2046 Statements regarding judge or
court officials
Pejorative statements attorney made
about judges in recusal motions filed
in state court were not protected by
First Amendment, and provided basis
for finding at attorney disciplinary
proceeding that attorney violated [11]
professional conduct rules prohibiting
conduct intended to disrupt a tribunal,
the making of statements known to be
false or with reckless disregard for truth
concerning qualifications or integrity of
a judge, conduct involving dishonesty,

fraud, deceit, or misrepresentation, and
conduct prejudicial to administration
of justice; statements were in-court
statements, reasonable attorney would
believe statements in question to be
false, and attorney made statements
with reckless disregard as to truth or
falsity. U.S. Const. Amend. [; Tenn.
Const, art. 1, § 19; Sup.Ct.Rules, Rule
8, Rules of Prof.Conduct, Rules 3.5(¢),
8.2(a), 8.4(c), 8.4(d).

Cases that cite this headnote

Attorney and Client
= Deception of court or obstruction
of administration of justice

45 Attorney and Client

451 The Office of Attorney

451(C) Discipline

45k37 Grounds for Discipline

45k42 Deception of court or

obstruction of administration of justice
Under the objective standard for
determining whether an attorney's
accusations of judicial impropriety
violate any professional conduct rules,
the court assesses the statements
in terms of what the reasonable
attorney, considered in light of all his
professional functions, would do in
the same or similar circumstances and
focusing on whether the attorney had
a reasonable factual basis for making
the statements, considering their nature
and the context in which they were
made; it is the reasonableness of the
belief, not the state of mind of the
attorney, that is determinative.

Cases that cite this headnote

Attorney and Client
¢= Character and conduct

45 Attorney and Client

451 The Office of Aftorney
45[(C) Discipline

45k37 Grounds for Discipline
45k38 Character and conduct

WESTLAW © 2618 Thomson Reuters. No é[aim fo original U.8, Government Worls.
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[12]

[13]

The objective “reasonable attorney”
standard is the appropriate standard
to apply in a disciplinary proceeding
involving an attorney’s in-court speech.

Cases that cite this headnote

Attorney and Client

&= Definite Suspension

45 Attorney and Client

451 The Office of Attorney

451(C) Discipline

45k59.1 Punishment;Disposition
45k59.13 Suspension

45k59.13(2) Definite Suspension
45k59.13(3) In general

Six-month suspension, rather than
public censure, =was appropriate
sanction for attorney's misconduct in
making pejorative statements about
judges in recusal motions he filed in
state court, which misconduct violated
professional conduct rules prohibiting
conduct intended to disrupt a tribunal,
the making of statements known to be
false or with reckless disregard for truth
concerning qualifications or integrity of
a judge, conduct involving dishonesty,
fraud, deceit, or misrepresentation, and
conduct prejudicial to administration
of justice; attorney made such
statements knowingly, not negligently,
accusing judges of being dishonest
and ignoring established law, skewing
and ignoring facts, and violating
their oaths to decide cases fairly
and impartially. Sup.Ct.Rules, Rule 8§,
Rules of Prof.Conduct, Rules 3.5(e),
8.2(a), 8.4(c), 8.4(d).

Cases that cite this headnote

Attorney and Client
&= Standards and guidelines

45 Attorney and Client

451 The Office of Attorney
45I(C) Discipline

45k59.1 Punishment; Disposition
45k59.5 Factors Considered

[14]

45k59.5(2) Standards and guidelines

In determining the appropriate
sanction i an attorney disciplinary
matter, the American Bar Association
(ABA) Standards serve as guideposts,
and they direct the court, in applying
the Standards, to consider: (1) what
ethical duty the lawyer violated, (2)
the lawyer’s mental state, (3) the
extent of the actual or potential injury
caused by the lawyer’s misconduct,
and (4) any aggravating or mitigating
circumstances.

Cases that cite this headnote

Attorney and Client
&= Factors in aggravation

Attorney and Client
7= Factors in mitigation

i

Attoruey and Client
= Presumptive, baseline, or
preliminary potential sanction

45 Attorney and Client

451 The Office of Attorney

45I(C) Discipline

45k59.1 Punishment;Disposition

45k59.5 Factors Considered

45k59.5(4) Factors in aggravation

45 Attorney and Client

451 The Office of Attorney

451(C) Discipline

45k59.1 Punishment; Disposition

45k59.5 Factors Considered

45k59.5(5) Factors in mitigation

45 Attorney and Client

451 The Office of Attorney

451(C) Discipline

45k59.1 Punishment;Disposition
45k59.6 Presumptive, baseline, or
preliminary potential sanction

Generally speaking, the American Bar
Association (ABA) Standards suggest
the appropriate baseline sanction in
an attorney disciplinary case, and
aggravating and mitigating factors may
justify an increase or reduction in the
degree of punishment to be imposed.

WESTLAW © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Cases that cite this headnote

[15]  Attorney and Client
#= Review
45 Attorney and Client
451 The Office of Attorney
45I(C) Discipline
45k47 Proceedings
45k57 Review
The Supreme Court evaluates each
instance of attorney discipline in light of
its particular facts and circumstances,
even as it considers the sanctions that
have been imposed in prior cases that
present similar circumstances so as to
maintain consistency and uniformity in
disciplinary proceedings.

Cases that cite this headnote

Direct Appeal from the Circuit Court for Shelby
County, No. CT-001608-16, Robert E. Lee Davies,
Senior Judge

Attorneys and Law Firms
Larry E. Parrish, Memphis, Tennessee, Pro Se.

Alan D. Johnson, Brentwood, Tennessee, for the
appellee, Board of Professional Responsibility.

Sharon G. Lee, J., delivered the opinion of the
Court, in which Jeffrey S. Bivins, C.J., and Cornelia
A. Clark and Roger A. Page, JI., joined. Holly
Kirby, J., not participating.

OPINION

Sharon G. Leeg, J.

*1 This is a direct appeal of a disciplinary
proceeding involving a Memphis attorney who filed
motions to recuse containing pejorative statements
about three appellate judges. A hearing panel of
the Board of Professional Responsibility found
that the attorney had violated multiple Rules
of Professional Conduct and that his sanction

should be a public censure. The trial court agreed
that the attorney was guilty of misconduct but
modified the hearing panel’s decision, determining
that the appropriate sanction was a six-month
suspension, with thirty days served on active
suspension and the remainder on probation. We
hold that the attorney’s pejorative statements in
the motions to recuse were not protected by the
First Amendment and there was material and
substantial evidence of noncompliance with the
Rules of Professional Conduct. In addition, we
hold that the hearing panel acted arbitrarily and
capriciously in determining that the attorney should
receive a public censure rather than suspension. We
affirm the judgment of the trial court.

L

This disciplinary action arises from pejorative
statements made by attorney Larry E. Parrish in
molions to recuse three judges on the Tennessee
Court of Appeals after an adverse decision.

Mz, Parrish represented David Morrow and Judy
Wright, the nephew and niece of Helen Goza,
regarding a trust Ms. Goza had established for
her son, John Goza. Under the terms of the trust,
any assets remaining in the trust after the death
of Mr. Goza were to be disbursed to various
charities. After Mr. Goza’s death, Mr. Parrish,
on behalf of Mr. Morrow and Ms. Wright, filed
an action in the Shelby County Chancery Court
seeking a declaratory judgment that the trust
was not valid and that they were entitled to
the trust’s remaining assets. The chancery court
granted summary judgment, finding that the trust
was valid. The Court of Appeals affirmed. Morrow
v. SunTrust Bank, No, W2010-01547-COA-R3-CV,
2011 WL 334507 (Tenn. Ct. App. Jan. 31, 2011)
(“Goza I).

While the appeal in Goza I was pending, Mr.
Morrow was appointed administrator of the Estate
of John Goza. Mr. Parrish, representing the Estate
and Mr. Morrow as administrator, filed a petition
in probate court to require SunTrust Bank to turn
over to the Estate the assets of the trust based on t

asserted invalidity of the trust. Soon after, the Co

WESTLAW  © 2018 Thomson Reuters. No claim to eriginal U.S. Government Works.
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of Appeals issued its ruling in Goza I, affirming the
validity of the trust. SunTrust Bank then asserted
that the probate case was barred by res judicata.
The pi‘obate court denied the petition on that basis,
and the Court of Appeals affirmed. In re Estate of
Goza, 397 S.W.3d 564 (Tenn. Ct. App. 2012) (“Goza
.

Next, Mr. Parrish, as attorney for the Estate, sued
SunTrust Bank in the Shelby County Circuit Court.
The circuit court dismissed that action, finding
that the validity of the trust was res judicata
and that it lacked subject matter jurisdiction. The
Court of Appeals affirmed the circuit court in a

memorandum Cnpini(mI authored by Judge David
Farmer and joined by Judge Steven Stafford and
(then)-Judge Holly Kirby. The Court of Appeals
also determined the appeal was frivolous and
awarded SunTrust Bank its attorney’s fees and
costs. Goza v. Wells, No. W2012-01745-COA-R3-
CV, 2013 WL 4766544 (Tenn. Ct. App. Sept.
4, 2013) (“Goza 1II"). Mr. Parrish moved for a
rehearing and to recuse Judge Farmer. Mr. Parrish
later filed motions to recuse Judges Stafford and

Kirby. 2

1 Rule 10 of the Rules of the Court of Appeals of
Tennessee provides that the Court of Appeals
with the concurrence of all judges
participating in the case, may affirm,
reverse or modify the actions of the trial
court by memorandum opinion when a
formal opinion would have no precedential
value. When a case is decided by
memorandum opinion it shall be designated
“MEMORANDUM OPINION”, shall not
be published, and shall not be cited or relied
on for any reason in any unrelated case.

2 The motions to recuse Judge Kirby and Judge
Stafford were substantially identical to the
motion to recuse Judge Farmer.

The judges submitted the recusal motions to
the Board of Professional Responsibility (“the

Bo.':u'd”).3 The motions include the following
statements by Mr. Parrish:

#2 » Bstale’s motion is grounded on Estate’s
contention that Estate has been denied access
to indisputable organic law of Tennessce

applied to indisputable facts, and thatl access
has been denied because of a prejudicial and
baseless bias, evidently the result of personal
sympathies/sensitivitics of Judge Farmer.

» In contrast, if Estate shows that Judge Farmer
(1) ruled the opposite of what he knew
undebatable law to be, (2) wrote as fact
that which he knew not to be fact to avoid
the effect he knew would be required, if he
acknowledged what he knew to be fact, (3)
ruled as if ipse dixit was a holding and decision,
(4) gave obiter dictum preclusive effect, (5)
used half-truths to fabricate justification for
judicial misconduct, (6) without the slightest
justification, demeaned counsel for Estate to
create a scapegoat for his judicial misconduct,
(7) used the Memorandum Opinion as a
vehicle to include unnecessary obiter dictum
as a means, practically speaking, to prejudge
case-dispositive issues pending in trial courts
and, thereby, usurp the tole of the (rial
courts to adjudge the issue independently and,
finally, (8) awarded attorney’s fees against
Estate based on fabrication, Estate will have
established that Judge Farmer is serving, in
this case, encumbered by a prejudice and bias
against Estate to manufacture an outcome
against Estate, in the teeth of indisputable
organic law and indisputable fact that dictate
the opposite.

« This is not about miscalling balls and strikes;
this is about rigging the game.

» Hstate’s motion further is grounded [sic] how
that Judge Farmer adjudicated the appeal
in the instant case so as to violate the
rights of Estate guaranteed by the Tennessee
Constitution, Art. I, Section 17 (open courts),
thereby, engaging in judicial misconduct which
requires Judge Farmer’s recusal. The same
judicial misconduct violates the procedural
and substantive due process rights of Estate
and the heirs guaranteed by the United
States Constitution, Fifth Amendment and
Fourteenth Amendment.

* There is absolutely no way under the sun for
Estate to fail to prevail in the instant appeal

. WESTLAW © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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except by judges deciding the appeal to turn a
deaf ear and blind eye to the clearest possible
provisions of § 35-15-203.

¢ Judge Farmer has victimized Estate by saying
of a statute, i.e. Tennessee Code Annotated §
35-15-203, that it divests circuit court of subject
matter jurisdiction, even though a person
minimally literate in the English language
could very easily read the statute and know,
without hesitation, that the statute does exactly
the opposite.

e This is an aberrant misstatement of clear law
known to Judge Farmer....

» Placing the subject erroneous ipse dixit in Judge
Farmer’s Memorandum Opinion, in practical
effect, is a prejudgment designed to prejudice
Estate in cases not before Judge Farmer.

» Additionally, the erroneous ipse dixit in Judge
Farmer’s Memorandum Opinion is a setup,
i.e., the point is to forewarn Estate not to
exercise its right to an appeal in the case where
the erroneous ipse dixit is dispositive and, if
Estate exercises Bstate’s right to appeal, Judge
Farmer is poised to punish Estate for not
heeding Judge Farmer’s forewarnings.

+ Though it takes slightly more acumen than
minimal literacy in the English Language, any
person trained in the law and minimally versed
in how the law treats ipse dixit and obiter
dictum, at once, can see that the court of
appeals never before has “held” or “decided”
that the putative trust exists.

*3 « The repeated statements in Judge Farmer’s
Memorandum Opinion that the court of
appeals, twice before, “held” or “decided” that
the putative trust exists, for Judge Farmer,
is a convenient and illegitimately purposeful
fabrication.

+ In an cffort to provide a fagade of legitimacy
to Judge Farmer’s inclusion about the putative
trust, Judge Farmer builds a construct on the
false presupposition that § 35-15-203 divests
circuit court of subject matter jurisdiction, if
the putative trust exists.

o The illegitimate purpose for Judge Farmer
injecting commentary into Judge Farmer’s
Memorandum Opinion on the subject of the
putative trust is to prejudge, erroneously, if
(which is certain to oceur) the issue is presented
to the court of appeals in the future.

* By use of a memorandum opinion, Judge
Farmer insulates his manipulation/rigging of
the legal system from review by the Tennessee
Supreme Court, i.e., the Supreme Court, even
moreso [sic] than in the past, reiterates that it
is not an error-correcting court. Therefore, a
memorandum opinion, which has zero effect
on Tennessee law, has zero chance of being
reviewed by the Supreme Court. Knowing
this, Judge Farmer is confident that Judge
Farmer’s patent error and abuse of Judge
Farmer’s judicial power will remain effective
to accomplish Judge Farmer’s illegitimate

objectives.

» Judge Farmer has done a masterful job of
covering up the fact that Judge Farmer has
stepped out of Judge Farmer’s role as an even-
handed Judge and into the role of adversary
of the Estate, willing to abuse the power of
his judicial office to deny Estate’s access to
unexceptional organic law of Tennessee well-
known to Judge Farmer.

+ Many authors, among them Alfred Lord
Tennyson, have observed that the half-truth
is the most sinister of all deception. The
point is that sprinkling into deception particles
of truth, misused and taken out of context,
makes it much harder to detect deception
than a straight out misstatement of objective
fact. Judge Farmer has used the half-truth
in constructing Judge Farmer’s Memorandum
Opinion. Judge Farmer’s Memorandum
Opinion is a patchwork of snippets of truth
glued together by adhesive design to close to
Estate access to controlling organic law.

» It is the contention of appellant, the Estate
of John J. Goza, Deceased (hereinafter
“Estate”), as a litigant in the instant appeal
and in related proceedings, has been and

continues to be denied access Lo the benef] _

EXHIBIT
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of the organic law of Tennessce by a
demonstrated bias and/or appearance of
bias, seemingly anchored in Judge Farmer’s
personal sympathies/sensitivities that dictate
an outcome inconsistent with Tennessee’s
organic law. - '

Let it be clear that Estate finds no fault
with Judge Farmer’s personal sympathies/
sensitivities, The fault Estate finds is in Judge
Farmer permitting his personal sympathies/
sensitivities to prejudice him in exercise of
his undeviating duty to apply organic law,
even if doing so produces a judgment that
offends Judge Farmer’s personal sympathies/
sensitivities. '

[TThe personal sympathies/sensitivities are
visceral, i.e., based on pure assumptions and
presumiptions without a scintilla of evidence
on which to base a finding of fact consistent
with Judge Farmer’s personal sympathies/
sensitivities, Maybe Judge Farmer’s [sic|
excuses the lack of evidence with what
reasonably would be described as a “Come
on now, you know and I know” approach
appropriate for common parlance and
unknown to the legal system and legal process.

*4 « [Tlhe rights of heirs to receive their
inheritance from a predeceased ancestor has
been part of the organic law of Tennessee,
uninterruptedly, since 1796 and part of
Anglo-American jurisprudence since time in
memoriam [sic], the personal sympathies/
sensitivities of Judge Farmer to the contrary
notwithstanding.

[Flor Judge Farmer to be influenced to
ignore organic law by his personal sympathies/
sensitivities in order to manipulate an outcome
to deny the heirs of John J. Goza their
inheritance and get the Cash to charities
is usurpation of the value judgment of the
General Assembly and violates separation of
powers guaranteed by Tennessee Consiitution,
Art. I, Section 17 (constraints on the judiciary)
and Art. VL.

Judge Farmer knows the ropes as well as
anybody. These characteristics make Judge

Farmer’s Memorandum Opinion in this case
stand out as uncharacteristic. Only the most
simpleminded person would conclude that,
in this case, Judge Farmer made inadvertent
mistakes. ' '

« To all of the undebatable propositions of law
and fact, Judge Farmer effectively turns a deaf
ear fixated on making a result that satiates
Judge Farmer’s sympathies.

* Estate does not wish to create the impression
that there is naiveté which keeps Estate
from reading between the lines of Judge
Farmer’s Memorandum Opinion; indeed,
Estate perceives that Judge Farmer intended
the non-subtle message between the lines be
received and headed [sic] as a shot over
the bow. The loud message that bleeds
through comes [sic] from between the lines is
unmistakable and threatening to Estate.

» In a nutshell, what rings clear, on reading
Judge Farmer’s Memorandum Opinion’s
commentary, concerning what is tagged Goza I
and Goza I1, is that Judge Farmer does not feel
Estate’s case, insofar as it seeks distribution
of the residue of Mrs, Goza’s revocable trust
to John Goza’s heirs, is “right” or “just,” and
Judge Farmer does not intend, no matter what,
ever to render a decision that mandates what
Judge Farmer feels is “wrong” or “unjust.”

» Added to this feeling, what rings true from what
is on the lines of Judge Farmer’s Memorandum
Opinion is that, if Estate can prove the fraud
and the conversion by the individuals who
are defendants in the instant case, collecting
damages from the individuals would deplete
neither the fee income to SunTrust or the
amount to be dribbled out, presumably,
to charity, does not offend the [sic] Judge
Farmer’s feelings about what is “right” and
“Just.”

» What role does a judge’s oath, practically
speaking, play in the day-to-day functioning of
a judge? Are there times when it is permissible
for judges to lay aside their cath to render
a judgment that, though not what the law
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dictates, is what the judge feels is the “right”
thing to do.

» From the outset, Estate makes it clear that
Estate has no evidence, has looked for no
evidence and makes no accusation that Judge
Farmer has taken a bribe; this is completely
out of the question. By this, Estate means that
there is no evidence that Judge Farmer, in
exchange for cash or any other thing of value,
has agreed with another person to do what
Estate accuses Judge Farmer of having done.

« Having said that, Estate takes note of the fact
that money received by a bribe-taking judge is
not the harm such a bribe wreaks on the legal
system, on legal process and on the litigants
who are victimized by a bribe.

*5 o The harm a bribe wreaks on the legal
system and the litigant-victims is what happens
when a judge abandons his/her oath of office.
surrenders up the impartiality that is essential
to a judge functioning in an adjudicative role
evenhandedly applying law to facts found
from evidence adduced according to rules of
evidence.

+ While Estate has sought no evidence and has
no evidence that Judge Farmer sold his oath
and surrendered his impartiality in exchange
for money, Estate respectfully suggests that
Judge Farmer, in order to victimize Estate as a
litigant, has abandoned the loyalty to his oath
of office, has surrendered his impartiality and
has abused the power entrusted to him by the
judicial office he holds and has switched from
his role as a judge to become an adversary
of Estate. This, in Estate’s opinidn, is official
action of the kind referenced in Rule 8 (RPC),
Preamble, section 5.

* Otherwise stated, although there is no evidence
that Judge Farmer received a bribe to do what
he is doing, Judge Farmer is doing what a
bribe-taking judge would do to victimize a
litigant who was targeted by a bribe. To a
litigant who is targeted, it is totally immaterial
what caused the judge to victimize the litigant.

3 Rule of Professional Conduct 8.3(a) provides
that “[a] lawyer who knows that another
lawyer has committed a violation of the
Rules of Professional conduct that raises
a substantial question as to that lawyer’s
honesty, trustworthiness, or fitness as a lawyer
in other respects, shall inform the Disciplinary
Counsel of the Board of Professional
Responsibility.” Tenn. Sup. Ct. R. 8, RPC
8.3(a) (2013).

Based on Mr. Parrish’s statements in the recusal
motions, the Board filed a Petition for Discipline
against Mr. Parrish alleging violations of Rules of

Professional Conduct 3.5(6),4 8.2(&)(1),5 8.4(a),

8.4(c), and 8.4(d). 6 1n July 2015 after an evidentiary
hearing, a Board hearing panel issued a written
decision finding that Mr. Parrish had violated:

» Rule 3.5(e) by including statements in the
motions to recuse that “constituted abusive
and obstreperous conduct intended to disrupt
the Tennessee Court of Appeals proceedings
involving [Mr. Parrish’s] client™;

* Rule 8.2(a)(1) by making “statements about the
integrity of Judges Farmer, Kirby and Stafford
that a reasonable attorney would believe were
false” and making those statements “with
reckless disregard as to their truth or falsity”;

» Rule 8.4(d) by making statements in the
motions to recuse that “were prejudicial to the
administration of justice”; and

* Rule 8.4(a) by violating Rules 3.5(e), 8.2(a)(1),
and 8.4(d).

4 “A lawyer shall not: ... (¢) engage in conduct
intended to disrupt a tribunal.” Tenn, Sup. Ct.
R. 8, RPC 3.5(¢) (2013).

5 “A lawyer shall not make a statement that
the lawyer knows to be false or that is made
with reckless disregard as to its truth or falsity
concerning the qualifications or integrity of ...
(D) ajudge....” Tenn. Sup. Ct. R. 8, RPC 8.2(a)
(1) (2013).

6 It is professional misconduct for a lawyer to:
() violate or attempt to violate the Rules of
Professional Conduct, knowingly assist o
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induce another to do so, or do so through

the acts of another;

(c) engage in conduct involving dishonesty,
fraud, deceit, or misrepresentation;
(d) engage in conduct that is prejudicial to
the administration of justice[.]

Tenn. Sup. Ct. R. 8, RPC 8.4 (2013).

*G After a subsequent evidentiary hearing in
January 2016, the hearing panel issued a written
decision stating that it “considered the applicable
provisions of the ABA Standards for Imposing
Lawyer Sanctions,” and therefore had considered
“the duty violated; [Mr. Parrish’s] mental state,
the injury caused by [Mr. Parrish’s] misconduct,
and the existence of aggravating and mitigating
factors.” Without identifying which of the ABA
Standards for Imposing Lawyer Sanctions (“ABA
Standards™) it had applied, the hearing panel
concluded that a public censure was the appropriate
sanction for Mr. Parrish’s conduct.

The Board appealed by filing a Petition for Writ
of Certiorari in the Shelby County Circuit Court.
Following a hearing, the trial court affirmed the
hearing panel’s findings that Mr. Parrish had
violated Rules 3.5(e), 8.2(a)(1), 8.4(a), and 8.4(d).
The trial court also determined that although the
lLearing panel did not articulate the particﬁlar ABA
Standard(s) on which it had relied, ABA Standards
section 6.0—Violations of Duty Owed to the Legal

System—applied.

Under section 6.0, ABA Standard 6.13 provides
that “[r]eprimand is generally appropriate when a
lawyer is negligent either in determining whether
statements or documents are false .. and ..
causes an adverse or potentially adverse effect
on the legal proceeding.” Under ABA Standard
6.12, “[sJuspension is generally appropriate when a
lawyer knows that false statements or documents
are being submitted to the court ... and takes
no remedial action, and ... causes an adverse or
potentially adverse effect on the legal proceeding.”

After reviewing the record, the trial court found
that ABA Standard 6.12 (suspension) applied
because Mr. Parrish knew the statements in the
motions to recuse were false. The trial court
also found that ABA Standard 6.32 applied

because Mr. Parrish’s statements were “prejudicial
to the administration of justice and significantly
undermine[d] the integrity and public confidence in
the administration of justice.” ABA Standard 6.32
provides that “suspension is generally appropriate
when a lawyer engages in communication with
an individual in the'Iegal system when the lawyer
knows that such communication is improper, and ...
causes interference or potential interference with
the outcome of the legal proceeding.”

The trial court then identified the mitigating
and aggravating factors that it considered in
determining the appropriate sanction for Mr.
Parrish’s misconduct. The trial court cited Mr,
Parrish’s positive reputation in the community and
the lack of prior discipline as mitigating factors. As
aggravating factors, the trial court considered Mr.
Parrish’s substantial experience in the practice of
law and his refusal to acknowledge the wrongful

nature of his condunct.

Based on ABA Standards 6.12 and 6.32 and the
mitigating and aggravating factors, the trial court
held that Mr. Parrish should be suspended for
six ﬁlonths, with one month to be served on
active suspension and the remaining five months on
probation. Mr. Parrish appealed to this Court.

1I.

[1] [2] The Supreme Court of Tennessee, as the
source of authority for the Board of Professional
Responsibility and all of its functions, bears the
ultimate responsibility for enforcing the Rules
of Professional Responsibility and the ultimate
disciplinary responsibility for violations of the
ethical rules governing attorneys practicing in
Tennessee. Garland v. Bd. of Prof'l Responsibility,
536 S.W.3d 811, 816 (Tenn. 2017) (citations
omitted); Sneed v. Bd. of Prof'l Responsibility, 301
S.W.3d 603, 612 (Tenn. 2010) (citing Doe v. Bd.
of Prof'l Responsibility, 104 S.W.3d 465, 469-70
(Tenn. 2003) ). This Court reviews judgments in
disciplinary proceedings against attorneys “in light
of our ‘inherent power ... [and] fundamental right
to prescribe and administer rules pertaining to the
licensing and admission of attorneys.” ™ Bd.
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Prof'l Responsibility v. Allison, 284 S.W.3d 316, 321
(Tenn. 2009) (quoting In re Burson, 909 S.W.2d 768,
773 (Tenn. 1995) ).

T Bl MEl 15l (el 17]
judgment in a disciplinary proceeding, this Court’s
standard of review is the same as that applied by
the trial court. Long v. Bd. of Prof'l Responsibility,
435 S.W.3d 174, 178 (Tenn. 2014) (citing Hoover
v. Bd. of Prof'l Responsibility, 395 S.W.3d 95, 103
(Tenn. 2012) ). Just as the trial court did, we review
the transcript of the evidence presented before the
hearing panel, as well as the hearing panel’s findings
and judgment. Garland, 536 S.W.3d at 816 (citing

Tenn. Sup. Ct. R. 9, § 33.1(b) ). 7 The, trial court
reviews questions’ of law de novo, but “shall not
substitute its judgment for that of the hearing panel
as to the weight of the evidence on questions of
fact.” Sallee v. Bd. of Profll Responsibility, 469
S.W.3d 18, 36 (Tenn. 2015) (quoting Tenn. Sup.
Ct. R. 0, § 1.3 (2010) and citing Bd of Prof'/
Responsibility v. Cowan, 388 S.W.3d 264, 267 (Tenn.
2012) ). Like the trial court, we will reverse or
modify the hearing panel’s decision only when

the rights of the party
filing the Petition for Review
have been prejudiced because
the hearing panel’s findings,
inferences, conclusions or
decisions are: (1) in violation
of constitutional or statutory
provisions; (2) in excess of the
hearing panel’s jurisdiction;
(3) made upon unlawful
procedure; (4) arbitrary or
capricious or characterized by
abuse of discretion or clearly
unwarranted  exercise  of
discretion; or (5) unsupported
by evidence which is both
substantial and materialin the
light of the entire record.

Long, 435 S.W.3d at 178 (quoting Tenn. Sup. Ct. R.
9,8 1.3 and citing Bd. of Prof'l Responsibility v. Love,
2565.W.3d 644, 653 (Tenn. 2008) ). “In determining
whether substantial and material evidence supports
the panel’s decision, the Court evaluates whether
the evidence ‘furnishes a reasonably sound factual
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basis for the decision being reviewed.” * Sneed,
301 S.W.3d at 612 (quoting Threadgill v. Bd. of
Prof'l Responsibility, 299 S.W.3d 792, 807 (Tenn.
2009) ). A hearing panel’s decision is arbitrary and

[8] When reviewingapricious if it “is not based on any course of

reasoning or exercise of judgment, or ... disregards
the facts or circumstances of the case without
some basis that would lead a reasonable person to
reach the same conclusion.” Hughes v. Bd. of Prof'l
Responsibility, 259 S.W.3d 631, 641 (Tenn. 2008)
(quoting City of Memphis v. Civil Serv. Comm'n, 216
S.W.3d 311, 316 (Tenn. 2007) ). A hearing panel
abuses its discretion if it “appl[ies] an incorrect legal
standard or reach(es] a decision that is against logic
or reasoning that causes an injustice to the party
complaining.” Sallee, 469 S.W.3d at 42 (quoting
Eldridge v. Eldridge, 42 S.W.3d 82, 85 (Tenn. 2001)

).

7 Because this disciplinary action was initiated
in October 2013, we apply the pre-2014 version

of Rule 9. See Garland, 536 S.W.3d at §16.

First Amendment

[9] Mr. Parrish contends that the statements he
made in the motions to recuse are protected speech
under the First Amendment of the United States
Constitution and Article 1, § 19 of the Tennessee
Constitution. Both the hearing panel and the trial
court concluded that Mr. Parrish’s statements in
the motions to recuse violated Rules of Professional
Conduct 3.5(e), 8(a), 8.2(a)(1), and 8.4(d) and are
not entitled to constitutional protection. We agree.

This Court has in past disciplinary proceedings
distinguished between in-court and out-of-court
statements in determining whether the First
Amendment protects an attorney’s speech. In Board
of Professional Responsibility v. Slavin, 145 S'W.3d
538 (Tenn. 2004), we held that pejorative statements
made by an attorney in motions and other pleadings
filed in state and federal courts were not entitled to
First Amendment protection.

*8 In Ramsey v. Board of Professional
Responsibility, 771 S.W.2d 116, 121 (Tenn. 1989),
the Court applied the subjective “actual malice”
standard established by the United States Supr
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Court in New York Times Co. v. Sullivan, 376 U.S.

254 279-80, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964),
to determine whether the attorney’s out-of-court
statements to the media were constitutionally
protected. There, we held that an attorney’s out-
of-court statements to the media were protected by
the First Amendment, explaining that after a case
has concluded, an attorney has the right to make
statements that criticize the court and the judiciary,
“so long as the criticisms are made in good
faith with no intent ... to willfully or maliciously
misrepresent the persons and institutions or bring
them into disrepute.”

8 In the context of a defamation action, the
United States Supreme Court held in Sullivan
that a public official could not recover
damages without proving that “the statement
was made with ‘actual malice’—that is, with
knowledge that it was false or with reckless
disregard of whether it was false or not.” 376

U.S. 254, 279-80, 84 S.Ct. 710.

In Slavin, we explicitly distinguished Ramsey
because the statements at issue in Slavin were
made during in-court judicial proceedings, and “[i]n
the context of judicial proceedings, an attorney’s
First Amendment rights are not without limits.”
Slavin, 145 S.W.3d at 549 & n.9 (emphasis
added). Notably, in Ramsey, we held that although
the attorney’s out-of-court comments to news
media were protected by the First Amendment,
the attorney’s conduct during in-court judicial
proceedings—refusing to obey the court’s orders,
slamming the courtroom door, and refusing to
answer the judge’s questions—was sanctionable
because it was “prejudicial to the administration of
justice.” Ramsey, 771 S.W.2d at 122-23.

In Slavin, we noted that the United States Supreme
Court has stated that “during a judicial proceeding,
whatever right to ‘free speech’ an attorney has
is extremely circumscribed.” 145 S.W.3d at 549
(quoting Gentile v. State Bar of Nev., 501 U.S.
1030, 1071, 111 S.Ct. 2720, 115 L.Ed.2d 888 (1991)
). The distinction between in-court and out-of-
court speech is supported by the rationale that
“[a]lthough litigants and lawyers do not check
their First Amendment rights at the courthouse
door, those rights are often subordinated to other

interests inherent in the judicial setting.” Slavin,
145 S.W.3d at 549. We also quoted with approval
the observation made by the Supreme Court of
Kentucky that the statements at issue need not
be false to constitute attorney misconduct because
“[t]here can never be a justification for a lawyer to
use such scurrilous language with respect to a judge
in pleadings or in open court.” Slavin, 145 S.W.3d
at 549 (quoting Ky. Bar Ass'n v. Waller, 929 S.W.2d

181, 183 (Ky. 1996) ).”

The attorney in Waller filed numerous
“scandalous and bizarre” pleadings, including
one stating in its opening paragraph that the
current judge was “much better than that
lying incompetent ass-hole [sic] [he] replaced if
[the current judge] graduated from the eighth
grade.” 929 S.W.2d at 181-82.

By our holding in S/avin that the attorney’s in-
court speech was not entitled to First Amendment
protection, “we intend[ed] to limit an attorney’s
criticisms of the judicial system and its officers
to those criticisms which are consistent in every
way with the sweep and the spirit of the Rules of
Professional Conduct.” Id. at 550 (citing Fla. Bar v.

Ray, 797 $0.2d 556, 560 (Fla. 2001) ). '°

10 This case, like Siavin, is distinguishable from
the situation in Ramsey, which involved out-
of-court speech. Whether an attorney’s out-
of-court speech continues to be subject to
an actual malice standard in a disciplinary
proceeding is not presently before the Court.

*9 This Court’s rulings in similar cases, including

cases that were not analyzed in terms of the
First Amendment, are consistent with our holding
in Slavin. In Farmer v. Board of Professional
Responsibility, 660 S.W.2d 490, 491 (Tenn. 1983),
we affirmed discipline for an attorney for
“scurrilous and improper language” in briefs that
he had filed accusing the Court of Appeals of
making intentionally false findings of fact and
calling the judges and opposing counsel liars. In
affirming the sixty-day suspension impdsed by
the hearing panel, we noted that the attorney
had written the “briefs and other documents in
question and deliberately chose to use language
and tactics which cannot be tolerated in
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legal profession.” Id. at 493. More recently, in
Buailey v. Board of Professional Responsibility, 441
S.W.3d 223 (Tenn. 2014), we affirmed a sixty-
day suspension where an attorney’s misconduct
in court—repeatedly violating the court’s orders
and admonitions during a jury trial—resulted in
a mistrial. We noted that “[e]ven if an attorney
believes that the court has issued an erroneous
ruling, zealous representation of a client ‘never
justifies the use of disrespectful, unprofessional
or indecorous language to the court” ” Id. at
234 (quoting In re Moncier, 550 F.Supp.2d 768,
807 (E.D. Tenn. 2008) ). In Hancoclk v. Board of
Professional Responsibility, 447 S.W.3d 844, 853
(Tenn. 2014), we found an attorney had violated
Rule of Professional Conduct 3.5 by stating in
an e-mail to a judge that he was a “bully” and
a “clown” because “[tJhe conduct need not occur
inside a courtroom to be disruptive to a tribunal.”
See also Ward v. Univ. of the South, 209 Tenn.
412, 354 S.W.2d 246, 249 (1962) (stating that
although it is proper for an attorney to point out the
court’s errors in a brief, it is not acceptable for the
attorney to “insert matters which are defamatory,
scandalous, impertinent and untrue” into a brief,
and the court will not “tolerate, either orally or by
brief, ... abuse of the ... judge....”).

In cases analyzed in terms of the First Amendment,
courts in numerous other jurisdictions, as well as
the United States Supreme Court, have rejected
the proposition that the First Amendment provides
absolute protection to attorney speech. Disciplinary
Counsel v. Gardner, 99 Ohio St.3d 416, 793 N.E.2d
425, 439 (2003) (citing In re Sawyer, 360 U.S. 622,
646, 79 S.Ct. 1376, 3 L.Ed.2d 1473 (1959) (Stewart,
J., concurring in result) } (“Thus, attorneys may
not invoke the federal constitutional right of free
speech to immunize themselves from even-handed
discipline for proven unethical conduct.”); In re
Shearin, 765 A.2d 930, 938 (Del. 2000) (ethical
obligations imposed on attorneys qualify their
constitutional right to freedom of speech); In re
Pyle, 283 Kan. 807, 156 P.3d 1231, 1243 (2009)
(holding that attorneys' constitutional free specch
rights are “tempered by their obligations to the
court and bar™); In re Disciplinary Action Against
Graham, 453 N.W.2d 313, 321 (Minn. 1990) (First
Amendment protection of attorney speech is not

absolute); Matter of Westfall, 808 S.W.2d 829,
835 (Mo. 1991) (the state may restrict a lawyer’s
constitutional rights where there is a threat to a
significant state interest); Lawyer Disciplinary Bd.
v, Hall, 234 W.Va. 298, 765 S.E.2d 187, 196 (2014)
(First Amendment protection of statements critical
of judges is not absolute).

A majoriiy of courts that have dealt with attorney
speech in disciplinary proceedings have not drawn
a distinction between in-court and out-of-court
statements in considering the issue and have
adopted an objective standard in determining
whether attorney speech is entitled to First
Amendment protection. The Florida Bar v. Ray,
797 So0.2d 556, 559-60 (Fla. 2001); In re Dixon,
994 N.E.2d 1129, 1136-37 (Ind. 2013); Attorney
Disciplinary Bd. v. Weaver, 750 N.W.2d 71, 81-82
(Towa 2008); In re Cobb, 445 Mass. 452, 838 N.E.2d
1197, 1213 (Mass. 2005); Graham, 453 N.W.2d at
322-23; Mississippi Bar v. Lumumba, 912 So.2d
871, 884 (Miss. 2005); Mailer of Wesifall, 808
S.W.2d 829, 837 (Mo. 1991); Gardner, 793 N.E.2d
at431-32; Hall, 765 S.E.2d at 197 (quoting Graham,
453 N.W.2d at 322). The Cowrt of Appeals of
New York pointed out in Matter of Holtzman,
78 N.Y.2d 184, 573 N.Y.S.2d 39, 577 N.E.2d
30, 34 (1991), that the United States Supreme
Court has never extended the Sullivan standard
to attorney discipline. The Holtzman court noted
that the application of the subjective “actual
malice” standard of Sullivan to attorney discipline
“would immunize all accusations, however reckless
or irresponsible, from censure as long as the
attorney uttering them did not actually entertain
serious doubts about their truth.” Id. The use
of a different standard—the objective standard—
is supported by “the state’s interest in protecting
the public, the administration of justice, and the
legal profession....” Disciplinary Counsel v. Shimko,
134 Ohio St.3d 544, 983 N.E.2d 1300, 1305 (2012)
(citations omitted).

%10 [10] Under the objective standard, the court
assesses the statements in terms of “what the
reasonable attorney, considered in light of all his
professional functions, would do in the same or
similar circumstances ... [and] focus[ing] on whether
the attorney had a reasonable factunal basis (g
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making the statements, considering their nature and
the context in which they were made.” Gardner,
793 N.E.2d at 431 (citations omitted). “It is the
reasonableness of the belief, not the state of mind of
the attorney, that is determinative.” Holtzman, 573
N.Y.S.2d 39, 577 N.E.2d at 34.

In Gardner, the attorney had moved to reconsider,

accusing the appellate court of. being dishonest -

and ignoring well-established law, claiming that it
had “issued an opinidn so ‘result driven’ that ‘any
fair-minded judge’ would have been ‘ashamed to
attach his/her name. to it’ and that the panel did
not give a ‘damn about how wrong, disingenuous,
and biased its opinion is’ ” Gardner, 793 N.E.2d
at 427, The Ohio Supreme Court rejected the
attorney’s claim that his statements were merely
opinions and thus immune from discipline as in
the context of a defamation case. Instead, the Ohio
Supreme Court adopted the majority approach that
the First Amendment does not protect an attorney
from discipline “for expressing an opinion, during
court proceedings, that a judge is corrupt when
the attorney knows that the opinion has no factual
basis or is reckless in that regard.” Id. at 428
29, The Gardner court explained that a state’s
“compelling interest in preserving public confidence
in the judiciary supports applying a standard in
disciplinary proceedings different from that in a
defamation case.” Id. at 432,

The Massachusetts Supreme Court explained its
rationale for adopting ‘the objective standard
for attorney discipline cases as opposed to the
subjective, or “actual malice,” standard applied in
defamation actions in terms of the differences in
the societal interest served by the two bodies of
law. Cobb, 838 N.E.2d at 1213. While a defamation
action addresses a wrong directed against an
individual, in a professional disciplinary action,
“the wrong is against society as a whole, the
preservation of a fair, impartial judicial system,
and the system of justice as it has evolved
for generations....” Id. Unwarranted statements
criticizing judges only serve to wealken the public’s
trust in the judicial system. fd.

The court in Graham reasoned that the objective
standard was appropriate in attorney disciplinary

cases because “[t]he standard abplic’d must reflect
that level of competence, of sense of responsibility
to the legal system, of understanding of legal
rights and of legal procedures to be used only
for legitimate purposes and not to harass or
intimidate others, that is essential fo the character
of an attorney....” 453 N.W.2d at 322. Under the
objective standard, the fact that the attorney’s
feelings as cxpressed in his statements were
“genuine” did not negate the finding that he had
acted with reckless disregard as to the truth or
falsity of his statements. Id. at 322523.'

[11] We hold that the objective “reasonable
attorney” standard is the appropriate standard to
apply in a disciplinary proceeding invelving an
attorney’s in-court speech. Utilizing: this objective

standard, ! the hearing panel found that Mr.
Parrish had made statements in the motions to
recuse about the integrity of the judges on the Court
of Appeals that a reasonable attorney would believe
to be false, and that Mr. Parrish had made those
statements with reckless disregard as to their truth
or falsity.

1 The hearing panel, in its order ruling on
motions argued during the telephonic hearing
of June 29, 2015, began its analysis by
stating that the parties had agreed, both in-
their filings and in oral argument, that in
the context of a disciplinary proceeding, the
objective standard set forth in Gardner applies
to evaluate an attorney’s statements about the
judiciary. Mr. Parrish later claimed in post-
hearing filings with the hearing panel and
in the trial court proceedings that he had
not agreed that the objective standard was
correct. The record before this Court does
not contain a transcript of the June 29, 2015
telephonic hearing. Although Mr. Parrish did
not appeal the ruling of the hearing panel, the
trial court held that he had not waived the issue
during the hearing before the panel because
the Board acknowledged the possibility that
there might have been some misunderstanding
there between the parties.

*11 In sum, the in-court statements that Mr.
Parrish made in the recusal motions were not

protected by the First Amendment. 12 The hearing
panel’s decision that these statements violate
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Rules of Professional Conduct 3.5(¢), 8.2(a), 8.4(c),
and 8.4(d) is supported by material and substantial
evidence.

12 Our resolution of the First Amendment claim
also resolves Mr. Parrish’s claim under Article
1, § 19 of the Tennessee Constitution.

Appropriate Sanction

[12] [13] Next, we consider
appropriate sanction for Mr. Parrish’s misconduct
is a public censure as found by the hearing panel
or suspension as determined by the trial court. In
determining the appropriate sanction in an attorney
disciplinary matter, the ABA Standards serve as
guideposts, and they direct the court, in applying
the Standards, to consider:

(1) What ethical duty did the lawyer violate? (A

duty to the client, the publie, the legal system, or

the profession?);

(2) What was the lawyer’s mental state? (Did
the lawyer act intentionally, knowingly, or
negligently?);

(3) What was the extent of the actual or potential
injury caused by the lawyer’s misconduct? (Was
there a serious or potentially serious injury?); and

(4) Are there any aggravating or mitigating
circumstances?

Buailey, 441 S.W.3d at 232 (citing Maddux v. Bd, of
Prof'l Responsibility, 409 S.W.3d 613, 624 (Tenn,
2013)).

The hearing panel found that the statements made
by Mr, Parrish in the motions to recuse “constituted
abusive and obstreperous conduct intended to
disrupt the Court of Appeals proceedings involving
[hig] client,” and thus violated Rule 3.5(¢). The
hearing panel also determined that a reasonable
attorney would believe that the statements made
in the motions to recuse about the integrity of
the judges were false, and so those statements
violated Rule 8.2(a)(1). The hearing panel also
concluded that the statements were prejudicial to
the administration of justice, and thus violated Rule

whether the

8.4(d). Finally, Mr. Parrish’s violations of Rules
3.5(e), 8.2(a)(1), and 8.4(d) violated Rule 8.4(a).

[14] Although the hearing panel stated in its Final
Order Imposing Sanction that it had considered

the applicable provisions of the ABA Standards,

it did not identify which of the ABA Standards it

considered. The trial court affirmed the findings

of fact made by the hearing panel regarding the

violations of the Rules of Professional Conduct.

The trial court then looked to ABA Standard

6.0 applicable to violation of duties owed to

the legal system (o determine what level of
sanction was warranted. “Generally speaking, ‘[t]he

ABA Standards suggest the appropriate baseline

sanction, and aggravating and mitigating factors

may justify an increase or reduction in the degree

of punishment to be imposed.” ” Bd of Prof!
Responsibility v. Barry, 545 S.W.3d 408, 422 (Tenn.

2018) (cuoting fn re Vogel, 482 S.W.3d 520, 534

(Tenn. 2016) ).

Citing the definition of “knowledge” in the ABA

Standards, 13 the trial court found evidence in Mr.,
Parrish’s testimony before the hearing panel and
in the voluminous pleadings that Mr. Parrish knew
the statements in the motions to recuse were false,
The trial court then noted that the ABA Standards
that recommend a reprimand are conditioned upon
a finding that the attorney was negligent, and that
the hearing panel “at the very least” had found
Mr. Parrish to be “reckless” with regard to the
truth or falsity of the statements made in the
motions to recuse. The trial court concurred with
the finding of the hearing panel that Mr. Parrish
made false statements that the appellate judges had
“purposefully ignored binding law, purposefully
fabricated facts, manipulated and rigged the legal
system, acted in a manner that indicated they
had taken bribes, abused their judicial power,
surrendered their impartiality, and ruled against
his clients due to personal sympathies and bias.”
The trial court found that there was no factual
basis for such statements and that the only “fact”
Mr. Parrish had was that the Court of Appeals
had ruled against his client. Because the trial
court determined that the pleadings and the proof
submitted to the hearing panel showed that Mr,
Parrish acted knowingly, it found that a suspensios
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was appropriate under ABA Standards 6.12 and
6.32, applicable when a lawyer knows that false
statements are being submitted to the court and
when a lawyer engages in communication with an
individual in the legal system that the lawyer knows
to be improper. The trial court further looked to the

definition of “injury” in the ABA Standards, " and
stated that “it goes without saying that statements
of this nature by an attorney which falsely accuse
a judge of this type of misconduct are prejudicial
to the administration of justice and serve to
significantly undermine the integrity and public
confidence in the administration of justice.”

13 The ABA Standards define “knowledge”
as: “conscious awatreness of the nature of
attendant circumstances of the conduct but
without the conscious objective or purpose
to accomplish a particular result.” ABA
Standards, Black Letter Law, Definitions.

The ABA Standards define “injury” as: “harm
to a client, the public, the legal system, or
the profession which results from a lawyer’s
misconduct.” ABA Standards, Black Letter
Law, Definitions.

#12 The trial court next considered the applicable

aggravating and mitigating factors that it had
identified-Mr. Parrish’s substantial experience in
the practice of law and his refusal to acknowledge
the wrongful nature of his conduct as aggravating
factors; the absence of prior discipline and Mr,
Parrish’s positive reputation in the community
as mitigating factors. After deciding that the
aggravating factors outweighed the mitigating
factors, the trial court determined that a six-month
suspension was the appropriate sanction, with one
month to be served on active suspension and the
remaining five months to be served on probation.

We conclude that the hearing panel acted
arbitrarily and capriciously in finding that a public
censure was warranted. Mr. Parrish made the
statements in the recusal motion knowingly, not
negligently. Therefore, ABA Standard 6.12 applies,
not ABA Standard 6.13. Under ABA Standard
6.12, the presumptive sanction is suspension,
not a reprimand. The hearing panel offered no
explanation as to why it did not apply ABA

Standard 6.12 and no reason is apparent from the
record. See Barry, 545 S.W.3d at 425 (finding that
the hearing panel’s decision to impose suspension
instead of the presumptive sanction of disbarment
under the ABA Standards, in the absence of
mitigating factors, was arbitrary or capricious). The
hearing panel’s decision “seems at odds with. the
factual findings and assessment ... of the level of
intent and culpability found by the hearing panel.”
Id

[15] Mr. Parrish argues that a public censure
rather than suspension is warranted, not based
on the ABA Standards or any precedent in prior
cases, but because a suspension would be an
unconstitutional suppression of his right to free
speech on the subject of judicial reform. The Board
contends that the suspension imposed by the trial
court is appropriate under the ABA Standards. To
determine the appropriate sanction, it is helpful to
consider sanctions we have imposed in cases with
similar facts, “I'his Court ‘evaluate|s| each instance
of attorney discipline in light of its particular
facts and circumstances,” even as it ‘consider|s]
the sanctions that have been imposed in prior
cases that present similar circumstances so as to
maintain consistency and uniformity in disciplinary
proceedings.” ” Bailey, 441 5.W.3d at 236 (quoting
Bd. of Prof'l Responsibility v. Maddux, 148 S.W.3d
37, 40 (Tenn. 2004) ). See also Napolitano v.
Bd. of Prof'l Responsibility, 535 S.W.2d 481, 502
(Tenn. 2017) (quoting Bd. of Prof'l Responsibility
v. Reguli, 489 S.W.3d 408, 424 (Tenn. 2015) )
(“When reviewing disciplinary sanctions, this Court
reviews comparable cases to ensure consistency in
discipline.”).

In Bailey, the attorney received a sixty-day
suspension .for misconduct in court-repeatedly
violating the court’s orders—resulting in a mistrial.
441 S.W.3d at 237, The attorney in Farmer
received a sixty-day suspension for statements in
an appellate brief calling judges on the Court of
Appeals and another attorney liars. 660 S.W.2d at
491. In Slavin, we imposed a two-year suspension
for pejorative statements made in motions and
other pleadings filed in state and federal courts.
145 S'W.3d at 551. In Ramsey, we affirmed an
attorney’s suspension for six months, with fort
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five days on active suspensio'n and the remaining
135 days on probation for his in-court behavior of
slamming courtroom doors, refusing to obey court
orders, and refusing to answer questions from the
judge. 771 8.W.2d at 123,

Sanctions imposed in similar cases in other
jurisdictions are also instructive, In Gardner,
the Ohio Supreme Court imposed a six-month
suspension for the attorney’s comments in a motion
accusing the court of being “dishonest and ignoring
well-established law” and “so ‘result-driven’ that
‘any fair-minded judge’ would have been ashamed
to attach his/her name” to the opinion. 793 N.E.2d
at 433. The attorney in Waller was suspended for
six months for comments made in a pleading filed
with the trial court calling the previous judge in the
case a “lying incompetent ass-hole [sic]” and stating
that the new judge would be much better than the
previous one if he graduated from the eighth grade.
029 S.W.2d at 181, 183.

*13 Like the attorney in Slavin, Mr. Parrish made
in-court statements impugning the integrity of the
judges, albeit without the repeated misconduct
present in Slavin. Like the attorney in Farmer,
Mr. Parrish “deliberately chose to use language
and tactics which cannot be tolerated in the legal
profession.” 660 S.W.2d at 493. And, like the
attorney in Gardner, Mr. Parrish accused the Court
of Appeals judges of being dishonest and ignoring
established law, skewing and ignoring the facts,
and violating their oaths to decide cases fairly and
impartially. 793 N.E.2d at 427.

Although Mr. Parrish claims that his statements
were justified by his steadfast belief in judicial
reform, attorneys who cross the line from tolerable
criticism to unacceptable speech “may not avoid
punishment by claiming that their misconduct
served the greater good or the interest of their
clients, as such exceptions would overwhelm the
rules.” Bailey, 441 S.W.3d at 237 (quoting Slavin,
145 S.W.3d at 551). Mr. Parrish’s argument
in that regard is much like the defense raised

by John J. Hooker who was disciplined for
filing “frivolous lawsuits using the most baseless
invectives.” In re Hooker, 340 S.W.3d 389,
392 (Tenn. 2011). According to the trial court,
Mr. Hooker considered himself a “constitutional
warrior for the people” and believed that his
lawsuits could not be frivolous for that reasomn.
We noted that Mr. Hooker completely missed the
point—the disciplinary proceeding concerned only
the question of whether the attorney in fulfilling
his perceived role as “constitutional warrior” was
subject to the Rules of Professional Conduct. /d at
393,

Likewise, Mr. Parrish’s attempt to justify his
conduct by claiming that he is on a crusade
for judicial reform misses the point. This case is
not about Mr. Parish’s beliefs in judicial reform.
Rather, this case involves Mr. Parrish’s in-court
derogatory statements about the integrity of three
appellate court judges in violation of the Rules of

Professional Conduct.

1II.

We hold that Mr. Parrish’s pejorative statements
in the motions to recuse were not protected by the
First Amendment. The hearing panel’s decision that
Mr. Parrish violated Rules of Professional Conduct
3.5(e), 8.2(a)(1), 8.4(a), and 8.4(d) is supported
by material and substantial evidence. The hearing
panel, however, acted arbitrarily and capriciously in
determining that the appropriate sanction for Mr.
Parrish’s misconduct was a public censure rather
than suspension, Thus, we affirm the judgment of
the trial court imposing a six-month suspension,
with one month served on active suspension and
the remaining five months on probation. We tax the
costs of this appeal to Larry E. Parrish, for which
execution may issue if necessary.

All Citations

---S.W.2d ----, 2018 WL 3853472
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JUDGMENT

This case was heard upon the record on appeal from the Circuit Court for Shelby
County, the briefs of the parties, and the argument of counsel. Upon consideration
thereof, this Court holds that the hearing panel’s finding that Mr. Parrish violated Rules
3.5(e), 8.2(a)(1), 8.4, and 8.4(d) of the Rules of Professional Conduct is supported by
material and substantial evidence, but the hearing panel acted arbitrarily and capriciously
in determining that the appropriate sanction for Mr. Parrish’s misconduct was a public
censure rather than suspension. We therefore affirm the judgment of the trial court
imposing a six-month suspension, with one month served on active suspension and the

remaining five months on probation.

In accordance with the opinion filed herein, it is, therefore, ordered and adjudged

that the judgment of the Circuit Court for Shelby County suspending Mr. Parrish is
affirmed. We tax the costs of this appeal to Larry Edward Parrish, for which execution

may issue if necessary.
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PETITION TO REHEAR FOR COURT’S LACK OF JURISDICTION'

Petition
COMES NOW respondent/appellant, Larry Edward Parrish (hereinafter “Petitioner”),
pursuant to Tennessee Rules of Appellate Procedure, Rule 39(a), and petitions the Coutt to rehear
the instant appeal, and vacate the trial court’s judgment, as jurisdictionless, and thereby, reinstate

the heating panel’s sanction.

This Court’s August 14,2018 Opinion (hereinafter “this Court’s Opinion”) evidences, on its

face, that neither the trial court or this Court has ever had nor, in the future, can have

appellate or subject matter jurisdiction to adjudicate that the hearing panel’s public censure
sanction is erroneous,

! Footnote 7 (2018 WL 3853472 * 7) reads: “Because this disciplinary action was initiated in
October 2013, we apply the pre-2014 version of Rule 9. See Gatland, 536 S.W.3d at 816,” This
makes this case an “old rule case.” The current (effective for “new rule cases,” filed after 2014),
Supreme Court Rule 9, § 15.4(¢) prohibits filing a Petition To Rehear a judgment imposing a
suspension sanction. The old rule (pre-2014) included no prohibition that restricted filing a
Petition To Rehear; thus, Petitioner concludes that Tennessee Rules of Appellate Procedure,
Rule 39(a) and Rule 42(a) control the instant case. Accordingly, the instant motiong
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Whether an appellate cotirt adjllciicatgd without jurisdiction is an error able to be raised at
any time, by any party ot by this Court. Indeed, all courts have an obligation to address jurisdiction
at any time a court, sua sponte ot otherwise, detects a jurisdictional issue. Duncan v, Duncan, 672
S.W.2d 765, 767 (Tenn. 1984), Konavlinka v. Chattanooga-Hamilton County Hosp. Authority,
249 8.W.3d 346, 357, n, 21 (Tenn. 2008); Dorrier v. Dark, 537 S.W.2d 888, 890 (Tenn. 1976);

Peck v, Tanner, 181 S\ W.3d 262, 265 (Tenn, 2005); Baugh v, Novalk, 340 S.:W.3d 372, 380 1. 5

(Tenn. 2011); Hawkins v. Hurt, 86 S.W.3d 522, 531 (Tenn. Ct. App. 2001) petm. app. den, Apr.
29, 2001; Bunch v. Bunch, 281 S,W.3d 406, 410 (Tenn. Ct. App. 2008), (“appellate jurisdiction
orily” limits the jurisdiction of appellate courts to speal on issues presented by the appellant for

R, seYs EF 4 €« 'y -||:¢'|uil|' 1971104 £ /T e / 2319 i \ A [ala
CVIOW (OIS IOFT ¥V o Vs YY L i L US oL LI, et v ] I aip., G VIay )
1OYIOW ), LECIRION Ve O3COH, . YY L 14 ! J | LI, ety P &gy |JOHLL ap P Gl Ividy £,

2012. In Kinard v. Kinard, 986 S.W.2d 220, 227 (Tenn. Ct. App. 1998) perm, app. den. Jan, 19,
1999 aiid Feb. 16, 1999,

Precedent teaches thélt this Couit is obligated, even sita sponte, to teview whether this Court
or a lower court adjudicated without jurisdiction. Petitioner contends that the only issue presented
for review by this Court (thus, the only question over which this Court lias appellate jurisdiction)
is presented by Petitioner (not by BPR).

The issue is: Did the trial couxt ery in overturning the public censure sanction?

Petitioner contends the answer is “yes” because neither this Court nor the trial couit had
nor can acquire jurisdiction, to reverse the public censure sanction of the hearing panel,
Petitioner contends that this Court has only appellaté juiisdiction which strictly testricts
this Coutt to the role of reviewing only the question presented as an issue in this Court.
The heating panel explicitly found and included in both of ifs adjudications (Jul. 23, 2015

Otder pp. 5, 7 sec. 5, first paragraph, RoA Vol, 16, AR Vol. 18 at 2830 - 2837; Feb. 19, 2016
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Order p. 1, RoA Vol. 20, AR Vol, 18 at 3071-72) that Petitioner did not violate Rule 8, RPC B.4(¢)

i.e,, found that the recusal metion included no sanctionable dishonesty nor sanctionable

misrepresentation,

This no mistepresentation-adjudication by the hearing panel was not objected to by BPR,

and in BPR’s appeal to the trial couit, BPR did not assert that the 8.4(c) no misrepresentation-

adjudication by the hearing panel was an eiror. The tiial court did not review the 8.4(e) no

_misrepresentation-adjudication.

This Court’s Opinion veads as follows (2018 WL 3853472 *11):
[T]he trial court found evidence in Mr, Parrish’s testimony before
the hearing panel [ ] that Mr, Parrish knew the statements in the
motion to recuse were false, (emphasis added).

BPR’s appeal to the {rial court raised no issue questioning whether the hearing panel erred
by its no misrepresentation-adjudication, Petitioner did not file an appeal to the trial coutt,

Circuit court; in the instant case, served only as an appellate comt (Supreme Court Rule
8.4 (2013) (“If the judgment of a hearing Iﬁanel is appealed to the civeuit [ ].”). The appeal from
the hearing panel to circuit court, unlike an appeal of a General Sessions to circuit court, does not
vest citouit court with de novo original jutisdiction and eradicate the General Sessionis (hearing
panel) judgment, As an appellate court, circuit court, below, had only appellate jurisdiction, Thus,
if an issue is not raised on appeal to the circuit couit, as with all appellate courts, citcuit court had
1o subject matter jurisdiction (authority) to adjudicate an issue because appellate courts have no
jurisdiction to adjudicate an 'issue’um'aised by an appellant in the appeal-initiating document,

Therefore, critical to knowing what appellate jurisdiction circuit court had is knowing
precisely what issue BPR raised in BPR’S appeal-initiating document, BPR’s appeal-initiating

document solely raised the issue that the hearing panel found that Petitioner made false statements,
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and that in view of false statements the hearing panel found, the hearing panel erred in adjudging
a public censure sanction because, where the hearing panel finds false statements, there is no
discretion to sanction by public censure. BPR’s appeal to citcuit court did not raise an issue on
appeal that authorized circuit court to review substantiality of evidence or whether Petitioner, in
fact, made false statements, meaning that the trial court never had jurisdiction to comb the record
to make a de novo original-jurisdiction jud gment about whether Petitioner made false statements,
The liearing panel had already made a final UNAPPEALED judgment that Petitioner made no
misrepresentations in the recusal motion.

Said another way, because BPR did not present as an issue on appeal that the hearing panel
erred in finding that Petitioner did not violate $(g), i.e., Petitioner made no misrepresentations,
cirevit court (trial court) did not have appellate jurisdiction to reverse the hearing panel’s
UNAPPEALED 84(c) no-mistepresentations judgment. The hearing panel’s 8.4(e) no-
misrepresentation judgment had to be raised within 60 days of the hearing panel’s judgment, per
Supremé Court Rule 8.3 (2013).

The hearing panel 1uled that Petitioner was not sanctionable for misrepresentations in the
recusal motion, but this Court’s Opinion misspeaks as follows (2018 WL 3853472 *11):

[T]he hearing panel’s decision that these statements violated Rules
of Professional Conduct [ ] 8.4(¢) [ ] is supported by material and
substantial evidence. (emphasis added)

This statement in this Court’s Opinion, objectively, is the exact opposite of what the

hearing panel adjudged.
This Court’s Opinion reads as follows (2018 WL 3853472%7-%8);

Both the hearing panel and the trial comt concluded that M.
Partish’s statements [all 200 statements?] in the motions to recuse
violated Rules of Professional Conduct 3.5(c), 8(a), 8.2(a)(1), and

8.4(d) and are not [none?] entitled to constitutional protection.
aIIBIT
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The immediately preceding quotation fails to note that, explicitly, concluded that Petitioner
did not violate 8.4(c), but, explicitly, concluded that Petitioner was not sanctionable for
misrepresentations in the recusal motion.
This Court’s Opinion reads as follows (2018 WL 3853472 at *5):
Based on Mt Parrish’s statements in the recusal motions, the Board
filed a Petition for Discipline against Mr, Parrish alleging violations

[1of[]84(e)[ ] In July 2015 after an evidentiary heating, [ ] a
heating panel [ ] decision finding [ ] Parish had violated:

«Rule 3.5() [ 1;
e Rule 8.2(a)(1) [ ];
» Rule 8.4(d) | |; and
* Rule 8.4(a) [ ]. (emphasis added)
The Court’s Opinion sets out that the BPR complaint charged Petitioner with violation of
8.4(c) (misrepresentation in the recusal motion) and the hearing panel “issued a written decision”
which, affirmatively, found nio violation of 8.4(¢) (misrepresentation).
This Court’s Opinion reads as follows (2018 WL 3853472 at *6):

The Board [not Petitionet] appealed [ ]in [to] Citeuit Court, [ ] [T]he
trial coutt affirmed the healmg panel’s findings that Mr, Parrish had

violated Rules 3.5(e), 8:2(a)(1), 8.4(a), and 8.4(d).
This Court’s Opinion reads as follows (2018 WL 3853472 at *11):

The heating panel found that the statements made by Mr. Partish in
the motions to tecuse “constituted abusive and obstreperous conduct
intended to distupt the Court of Appea]s proceedings inyolving [his]
client,” and thus violated Rule 3.5(e). The heating panel also
detexmmed that a reasonable attorney would believe that the
statements made in the motions to recuse about the integrity of the
judges wete false, and so those statements violated Rule 8.2(a)(1),
The hearing panel also concluded that the statements were
prejudicial to the administration of justice, and thus violated Rule
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8.4(d). Finally, Mr. Parrish’s violations of Rules 3.5(c), 8.2(a)(1),
and 8.4(d) violated Rule 8.4(a). (emphasis added).

As for the reckless disregard part of 8.2(a)(1), this is meaningless unless the statement
recklessly made is false; recklessly making a trve statement is not subject to sanction by
suspension, The reckless disregard factor means only that a speaker cannot defend an in-fact false
statement by an “I didn’t know it was false” response.

The net of what was decided by the heating panel, without objection of BPR, at the heating
ﬁanei or on appeal, is that, though Petitioner did not violate 8.4(¢) (communicate by dishonesty or
by mistepresentation in the recusal motion), a “reasonable attorney” would “believe” that
statements about the integrity (see infia at 8) of Judge Farmer are false?

Pelilioner conlends that only the jurisdiclionless adjudication (i.e., that Petitioner knew thal
Petitioner made false statements in the recusal motion), as adopted by this Coutt, is said in this
Coutt’s Opinion to justify this Court vacating the hearing panel’s public censure sanction.
Petitioner contends that this Coutt adopting the jurisdictionless adjudication by the trial ¢court does:
not convett the ftial court’s adjudication into an adjudication with jurisdiction.

The decision of the UNAPPEALED hearing panel, construed in the only way ieason
permits, is that its tuling that Petitioner did not violate 8.4(e) precluded a suspension sanction, The
heating panel decided that the fact that a fictitious “reasonable attorney” would “believe” what is
not tiue (i.e., that there were misrepresentations) is not justification for a suspension.

Neither this Court nor the trial court cited any part of the record or any record that provides

either a scintilla or an iota of evidence of any kind that Petitioner’s statements were false,
much less that Petitioner knew, stipulated or conceded in any way that any statements of

Petitioner were false, au contraire,
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The essential fitst step in a finding that Petitioner “knew” that what Petitioner stated is false
is evidence tha_t what was stated, in fact, is false. If Petitioner did not violate 8.4(c), it is nonsense
to say that Petitioner knew that what Petitioner stated was false,

Aside from the fact that the trial coutt had no jutisdiction, the trial court does not cite to
any evidence in the record to support what the trial court “found” (i.e., “that Mr. Parrish knew the
statements in the motion to recuse were false”) nor does the frial coutt identify which, from among
the 200 or so statements of Petitioner in the recusal motion, the trial court “found” to be false.

Is this to be taken that the trial court “found” all 12,444 words and all approximately 200
thoughts expressed in the recusal motion were known to Petitioner to be false? If not, where, in
the trial conrt’s wling, can it be found which, of the 12,444 words and approximalely, 200
thouglhts, the trial court “found” that Petitioner knew to be false? If one surmises (guesses) that the
irial court was referring to statements about J udge Farmer’s integrity and chatacter, did the trial
coutt find that Petitionet’s statements quoted below (infi« at 8) were false?

Undetstandably, neither the trial coutt nor this Court cite to the record to identify precisely
which of the approximately 200 statements ate false nor cite to the record to point to evidence of
falsity. There is zeto such evidence in the record to prove that any statement is false. This is not
about whethet “evidence” was substantial. It is 'impo-ssible for zero evidence to be substantial.

Petitioner contends that the fictitious “reasonable attorney” standard is constitutionally
impermissible, in this case (probably all cases). There was a deliberate decision by BPR. not to
offer any evidence efther to prove that Petitioner’s statements were false or to prove the criteria

necessary for an attorney to qualify as the standard fictitious “reasonable attorney.” The panel
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There are two questions pertinent here. The lack of jurisdiction of this Court blocks this
Court from answering questions collateral to jurisdiction; however, the questions bear mention,
First, obviously, the following statements, in the recusal motion are explicitly about Judge

Farmer’s integtity. The recusal motion reads as follows (RoA Vol. 3, AR Vol. 1 at 12-13);

Counsel [Petitioner] for Estate has known Judge Farmer,
professionally, since the éatly 1970s and has never questioned his
integrity. Judge Farmer and counsel for Estate have personal
fiiends in comimon and share, according to counsel’s understanding,
a deep and enduring commitment to the Judeo-Christian Work and
Family Ethic.

Counsel [Petitioner] holds no ill-will, no grudges, maintains
respeet for Judge Farmer’s gkill as a judge, considers his feelings
in this case to be an aberration and, if the oceasion aberration (sic)
arose, would freely commiserale with Judge Farmer the same as il
this motion had never been filed.

Estate and coutisel [Petitioner] for Estate regret the necessity to
file this motion, but Estate is an entity-person with fiduciary duties
to the nine heirs-at-law (hereinafier “heirs”) of Estate’s decedent,
John J. Goza, and Estate’s counsel has a fiduciary duty to Estate,
which indirectly translates into a fiduciary duty to the heirs, [at 42]

What has motivated Judge Farmer to do to Estate what he is
doing may very well be a high-minded and a moralistic sense of
“duty” to prevent what, in his eyes, is an injustice that would occur
if Judge Farmer evenhandedly applied unexceptional and organic
law well-known to Judge Farmer.

Presmﬁing, for argument’s sake, that Judge Farmer has been
motivated and continues to be motivated to do what Judge Farmer
has done to Estate by a high and compelling sense of moral duty,
the result for Estate is exactly the same as if Estate was victimized
by a judge with sinister motives. (emphasis added).

Is it to be assumed that the liearing panel found that a fictitious “reasonable” atorney would
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“helieve” that the statements of Petitioner, in these 265 words, were false?




This implicates the taken as a whole rule (RoA Vol. 17, AR Vol. 37 at 2541; Tech, Ree.
Vol. 1 at 110; Appellant’s Brief, Typogtaphically Corrected pp. 18-20; Amended Reply Brief pp.
9-10) hereinafter discussed (infia at 12).
TFor reasons known to this Court but not to Petitioner, though this Coutt quotes 1,868 words
from the tecusal motion (2018 WL 3853472 #2 -*5), the Court’s Opinion makes no mention, by
quotation or allusion, to any of the 265 above-quoted words.

Second, the net effect of what the heaxing panel decided is that, though Petitioner is not

sanctionable for dishonesty nor misrepresentation in the recusal motion, a fictitious “reasonable™

attorney would “believe” that Petitioner, in the recusal motion, made dishonest statements.

verd g « anyllateral o

4 1.4 4 2 1dar An
I CHOLION 10 CONRSIAGT (JUGaLiti

Petitioner contends that, if this Court had juris
jurisdiction, a holding by this Court that nothing more is constitutionally needed than a mistaken
belief of a fictitous “reasonable attorney” to permit a suspension sanction would create
constitutionally impermissible (First Amendment) chilling? precedent, i.e, precedent that a
lawyet, in a recusal motion, can pejoratively speak honestly about a judge, yet, be held accountable
the same as if he spoke dishonestly about the judge.

If ¢his Court had jurisdiction, this Court’s Opinion would create constitutionally
impermissible (i.e,, violates the Fourteenth Amendment) precedent that a lawyer can be
adjudged to have made false statements by what a fictitious “reasonable” lawyer would
“pelieve,” without any evidence to establish, as a fact, either (1) that the statements are false
or (2) what criteria qualifies standard fictitious “peasonable” Iawyer.

An attorney without any evidence of the basis or lack of basis for a statement, “believes”

retarding persons fiom communicating thoughts out of fear that
expression of the thoughts will cause governmental power to be used to putiish them. Weaver v, U.S. Information
Agency, 87 F.3d 1429, 1441, 1449 (D.R. Cir. 1996); Carneron v, Johnson, 381 U.S. 741, 756 (1965) (White, J
disserting); Bates v. State Bank of Arizona, 433 U.S, 350, 382 (1977) citing NAACP v, Button, 371 U.S. 415, 430
(1963); Bigelow v. Virginia, 421 U.S. 809, 816, 818 (1975); Keyishian v, Board of Regents of e Universitly of
New York, 385 U.S. 589, 601-02 (1967); Jacobs v. New York, 388 U.S, 431, 433-38 (1967); Secretary of State af
Marpland v. Joseph H, Munson Conmpany, e, 467 U.S. 947, 948, 956-58, 967, 977 (1984); Cifizens United v.
Federal Llection Commission, 558 U.S, 310, 311-12 (2010); Massachuselis v. Oulres, 491 U.S. 576, 577, 582-83,
58687 (1989); United States v. Alvarez, 569 U.S.709, 7 12, 717, 723, 733, 737, 739, 752, 754 (2012); Dun &
Bradsireef, Inc. v, Greeimoss Builders, 472 U.S, 749, 763, 771, 780-81, 789-90, 792-94 (1985).

2 Quelling; discomraging, chilling, stopping,
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the statement either is false or is true proves that the attorney is not a “reasonable” attorney.

BPR disavowed any obligation to offer any (as in zero) evidence that any of Petitioner’s
statements were false, The hearing panel affirmatively refused (infi'a at 15).to allow Pétitioner, as
permitted by Supreme Court Rule 13 (2013), to géther evidence by discovery that Petitioner’s
statements are true, This combination of unconcern for evidences malkes for a standard created by
this Cowrt’s Opinion that, whether a lawyet’s statement is false (not merely pejorative), is what a
fictitious “reasonable attorney,” who has o (as in zero) evidence from which to discern the basis
for a statement, “believes” a statement is false. This standard creates a way for a lawyer’s license
to be suspended for making false statements, cven if the statements, in fact, are true,

Uhere is no ruling in the United States other than this Cowit’s Opinion, that has a standeaid
anywhere remotely like the novel precedent created by this Court’s Opinion. Every on-point case,
no exception, cited in this Court’s Opinion as following an “objective standard” iequires evidence
to prove that 4 lawyet’s statement is false, BEFORE, the fictitious reasonable attorney’s belief is

called into play. This Coutt’s Opinion eliminates the need for any such evidence,

By this Couit’s Opinion, Tennessee is out on a weal limb, by itself, with one-of-a-kind -

precedent that, without any evidence to prove a factual basis that a statement is false, a lawyer’s
license to practice law can be suspended for making accused false statements, This one-of-a-kind
precedent, in effect, is that any statement by a lawyer, in a recusal motion, that can be interpreted
or misinterpreted as impugning the integrity of the judge, pet se, is a false statement.

A recusal motion is an ad hontinem indictment explicitly di're_cted squarely at a particilar
judge aceusing that the judge has (or will, if they continue to preside) violate his/her oath of office
by judicial misconduct, unless the judge recuses. Evety recusal motion can be construed as

impugning the integtity of a judge accused of misconduct, by result-orient adjud,icatidn.

10
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Thus, in practical effect, this Court’s Opinion creates precedent that is the death knell of
tecusal motions in Tennessee, especially recusal motions to recuse for result-oriented
adjudications, What lawyer in his/her right mind, with Petitioner having been sanctioned, would
file a recusal motion, espeoially for result-oriented adjudication.

Petitioner respectfully contends that, per Williams v, Pennisylvania, 579 U.S. ____, 136 S,
Ct. 1899, 195 L.Ed2d 132 (2016)(reversing the Pennsylvania Supreme Court); per Rippe v. Bulker,
__US._, 137 8. Ct. 905, 197 L.Ed.2d 167 (2017) (reversing the Nevada Supteme Court for
focusing whether recusal can constitutionally be restricted to actual bias), made the Fourteenth
Amendment the touchstone for recusal ‘motions, the Coutt’s Opinion so chills (better stated

§) the use of the recusal .‘...lit,..;: that it would violate the Fourteenth Amendment.

Making the Court’s Opinion even more likely to violate the United States Constitution is
the holding in In re Sawper, 360 U.S. 622 (1959) (reversing the Hawaii Supreme Court for
eclectically judging, rather than taking the lawyer’s remarks as a whole) and Gentile v. State Bar
of Ney.,, 501 U.S. 1030 (1991) (reversing the Nevada Supreme Court for vsing a void-for-
vagueness standard to assess a lawyer’s speech).

Precedent that permits a lawyer to be punished for making “false” statements, if a fictitious
“geasonable” lawyer would “believe” a statement made by the accused lawyer is dishonest,
is vague and ambiguous beyond the reahn of definitive human comprehension, thus, the
standard is a patent (on its facc) violation of the Fourteenth Amendment, in addition to the
I'ree Speech Clause of the First Amendment (herein “First Amendment”) and the Due

Process Clause of the Fifth Amendment (hereinafter “Fifth Amendment”) of the United

States Constitution, plus the Law of the Land Clause of Article 1 § 8 of the Tennessee
Constitution (herein “Article 1 § 8”).

If this Court had jurisdiction, the Court’s Opmlon would ereate a constitutionally
impeirnissible precedent by holding that there is an out-of-court/in-court dichotomy that
separates speech that is First Amendment—pwtected from speech tliat is not Tirst
Amendment-protected, thereby, using a distinction, without constitutionally per missible
difference, to classify speech otherwise First Amendment-protected as unprotected, i.e., tiine,
place and inanner exceptions that allow otherwise protected speech to be uuprotected

vequire ratio decedenti that establishes a proven- -by-evidence strong nexus be

11

Document received by the TN Supreme Court.




7.

society so great that it overrides the vivtually incomparable powerful need of society to
protect freedom of speech, See RoA Vol, 22 p. 20, line 19 - p. 22 line 9.

This Court’s Opinion quotes part of a sentence from Genfile, supra at 11 (2018 WL
38553472 *8), The unquoted patt of the sentence reads: “It is unquestionabie that in the courtroom
itself, [ ].” By this quote, Petitioner contends that the Supreme Court does not include a motion
filed after the final judgment, after all proceedings “in the coutiroom itsel” had concluded.

If this Court had jurisdiction, this Court’s Opinion would create inadvisable and threatening
preeedent by, in practical effect, equating a pejorative statement with a false statement, cven
though pejorative statements are as or even more likely to be true than to be false,

If this Court had jurisdiction, this Court’s Opinion would ereate inadvisable precedent that,
a recusal motion is to be judged by the same standard as a motion or pleading for relief other

than recusal,

While the Court’s Opinion quotes 1,808 words (2018 W 38534'72%2-*3) from the 12,444~
word recusal motion, the Court’s Opinion unconstitutionally (in violation of the First
Amendment) lifts those 1,868 words, out of context, apparently considering of no significance
to this Court’s holding the 265 words in the recusal motion (quoted supra at 8) which
explicitly address the integrity, character and competence of Judge Farmer, and which
diametrically contradict an interpretation, when taken in the context of the 12,444-word
worl (vecusal motion), that the work (recusal motion), taken as a whole, it is impossible to
find that Petitioner’s statements impugn the integrity, character or competence.

That a woik (e.g., tecusal motion) cannot be eclectically analyzed, when adjudging whether

the work is protected by the First Amendment, is a First Amendnient imperative.

The recusal inotion, taken as a whole, says about Judge Farmer that he is a jurist of
admirable, even exemplary, integrity, competence and character.

The recusal motion, taken as a whole, portrays Judge Farmer as a jurist with
uncompromising integrity who, aberrantly, adjudicated in a way that would be expected from an
adjudicatot, unlike Judge Farmer.

The recusal motion, taken as a whole, is premised on the fact that the best of humankind

are fallible; humans who ate the epitome of competence and paragons of virtue (high integrity),

Document received by the TN Supreme Court.
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in weak moments, are capable of gross misfeasance. With this, no sane adult could

disagree,

9. The Court’s Opinion anchors Petitioner’s suspension on a jurisdictionless finding of the trial
court that Petitioner knew that statements made by Petitioner were false, more particularly,
the Court’s Opinion reads as follows (2018 WL 3853472 *0):

As aggravating factors, the trial court considered Mr, Patrish’s
substantial experience in the practice of law and his refusal to
acknowledge the wrongful nature of his conduct.
This Court incorporated into this Court’s Opinion what the trial court “found,” by the trial
court ignoring the hearing panel’s 8.4(e) no-misrepresentations UNAPPEALED final judgment,
10. If the Court had jurisdiction, this Court’s Opinion would create constitutionally

jmpermissible (violates the First Amendment) precedent that, when determining whether

tatements of a lawyer made in a reeusal motion are sanctionable, ',::‘im ative statements are

categorieally no dilferent from disvespectiul deportinend, conlenlious conduct, viiviolic,
barbaric, invective, expletive, rancorous, vulgarity, obscene or other illegal or socially
condemned acts or omissions.

The inappropriate (pejorative) language used by Petitioner in part of the recusal motion, in
a constitutionally significant way, is different from communication by disréspectﬁll deportment,
contentious conduet, vitriolic, barbaric, invectives, expletives, rancorous, vulgarities, immorality
or other illegal or socially condemned acts or omissions, but this Coutt punished Pefitioner the
same as if Petitioner communicated by means of these societally condemned communication
methods (e.g., referring to judges as “barbaric,” “assholes” or “lars”),

This Court’s recording of the April 4, 2018 oral argument in the instant case evidences the
following exchange, which adroitly beads in on the heart of the dilemma this case presents. The
following colloquy, between Chief Justice Bivens and Petitionet, occurted:

Justice: So, when you say the judges have done a masterful job of
coveting up the fact that they stepped out of their role as even
handed judges and into the role of an adversary of the Estate willing

to abuse the power of their judicial offices to deny the Estate’s
access to the'unexceptional organic law of Tennessee —not - you are
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making an accusation that they have failed to - they have comuitted
a eriminal act. They have failed to ollow thejr oath. They have
committed an impeachable act. And, that’s what you’re saying, in

50 many words,

Parvish: In so many words? I think — I [Petitioner] can’t disagree
with that, and I think it is the truth - it is the truth, and it has nothing
to do with [ ] disrespect for [Judge Farmer or] any of those three
judges, then or now. (emphasis added),

The quoted exchange identifies the sobering setiousness of result-oriented adjudications.

An observer can speak of result-oriented adjudication as passively as this Court spoke in
Lee Medical v, Beeclier, 372 8,W.3d 515 (Tenn. 2010) (Amended Reply Brief pages 2, 20, 21,
22, describing result-oriented adjudication as a failure to reconcile Precedent cited in a case with

One can speak of resull-oriented adjudication as bluntly as did Judge Clay, in his
dissenting opinion, in Goltl v, Livonia Public Schools, 836 F.3d 672 (6" Cit, 2016) reh. en. bane,
den. Nov. 15, 2016, desctibing the majority opinion of his two co-laboring judges as having
ignored fundamental and well-settled law, having ignored the most important facts, having ignored
evidence not supporting the result the two Judges wanted to adj;;dicaté, sidesteppi'ng clear
precedent from the United States Supreme Court and having lost touch with basic and fundamental
precepts of law, all for the purpose of reaching a personally desited result,

One can desctibe result-oriented adjudication by the words used by Petitioner in the Rule

11 Application in Wright v. Buper, No. W2018-01094-SC-T10B-CV, pending before this Court

(the relevant part of which is appended hereto for ready-reference).

‘Whatever the words are used, “in so many words,” the accused judge is charged with
; A J J 8

This Court’s Opinion does not reconcile its holding with this Court’s precedent in 7 re Hickep, 258 8.W.417 (Tenn,
1924). See Appellant’s Brief (Typographically Corrected), pages 32-37), arguably is the seminal and most impor
precedent from this Court germane to the subject of this case,
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violation the judge’s oath and an impeachable act,

11, This Court’s Opinion fails to reconcile the indubitable objective fact that on-point precedent
from the United States Supreme Court explicitly fails to relax application of First
Amendment protections because the speech in question is by lawyers claimed, by speech, to
have violated rules of professional conduet, See Appellant’s Brief (Typogtaphically Corrected),

pages 42-46,

12, What appears as if historical facts, in the Opinion (2018 WL 3853472 *1), will mislead 2
reader who presumes that what is stated, as if facts, are statements of facts,

Comparing what is stated in this Court’s Opinion in the instant case with what is stated in
the opinion authored by Judge Farmer (RoA Vol. 19, AR Vol. 17 at 2545-81; RoA Vol. 7, AR
Vol. 5 at 689-93), the same inaccuracies appear. What Judge Farmer inaccurately wrote
precipitated the subject recusal motion, But for JTudge Farmer’s inaccuracies, all things Goza
would likely have ended years ago. Judge I"m‘n*u—n"r_: inaceurale statement of facls seems (o roll
through Tennessee’s judiciaty like a snowball rolling down a steep hill.

13, If this Court had jurisdiction, this Court’s Opinion would create precedent that violates the
Due Process Clause of the Fourteenth Amendment to the United States Constitution

(hereinafter “Fourteenth Amendment”), i.e., that a finding of fact that what Pefitioner stated
was “false” can be made without any (as in zero) evidence of record that what Petitioner

said, as a matter of fact, is false,

The evidence of record* is all evidence that what Petitioner stated is the tiuth, This
evidence, though never challenged by contrary evidence, even if the trial court had had jurisdiction
to consider the issue, had to have been disregarded to have “found” false statements. The hearing
panel on motion of BPR, quashed Petitioner’s attempt to adduce additional evidence that what
Petitioner stated is the truth (RoA Vol. 6, AR Vol, 4 at 562-78; RoA Vol. 7, AR Vol. 5 at 583 —

793; RoA Vol. 8, AR Vol, 6 at 944-64; RoA Vol. 9, AR Vel-at 1040-1086),

Latly E. Pattish (BPR 8464)
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"RoA Vol. 5, AR Vol. 3 at 414-26, Sworn Ans,, including sworn dénials to paragraphs 7, 13-15, 17-18, 34-37, 39-42,
45-46 of the BPR Complaint, found in RoA Vol. 3, AR Vol. 1 at 1-9; RoA Vol. 13, AR Vol. 11 at 2231-38, 2226-
83,2318-20; RoA Vol. 18, AR Vol. 16 at 2827; RoA Vol. 14, AR Vol. 12 at 1950-72; RoA Vol. 15, AR Vol. 13 at
2405 - 2538, Petitioner’s Second Aff.; RoA Vol. 3, AR Vol, 1 at 358-413, Petitioner’s First Aff)
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April 4, 2018 Session

BOARD OF PROFESSIONAL RESPONSIBILITY v. LARRY EDWARD
PARRISH

No. W2017-00889-SC-R3-BP

ORDER

On August 22, 2018, the respondent, Larry Edward Parrish, timely filed a petition
seeking rehearing of the August 14, 2018 opinion of this Court. See Tenn. R. App. P. 39.
After careful review, the petition to rehear is denied.

PER CURIAM

HoLLY KIRBY, J., NOT PARTICIPATING




