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For the Seventh Circuit
Chicago, Illinois 60604

: ]anuary 24, 2019
M\\A)—\ Before . |

]OEL M. FLAUM, Circuit Judge

DIANE S. SYKES, Circuit Judge

MICHAEL Y. SCUDDER, Circuit Judge

No.17-1543 . - v - Appeal from the '

' o ' United States District Court 4

UNITED STATES OF AMERICA, : for the Northern District of Illinois,
Plaintiff-Appellee, , . Eastern Division. o
v. No. 12 CR 697-1

ANTWAN]JONES, - Virginia M. Kendall,
Defendant-Appellant. 5 Judge.

ORDER

- On consideration of the petition for rehearing and for rehearmg en banc, no judge
in active service has requested a vote on the petition for rehearing en banc, and all of the .
judges on the original panel have voted to deny rehearing. It is therefore ordered that the
petition for rehearing and for rehearing en banc is DENIED.
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UNITED STATES OF ;AMERICA, © Appeal from the United States:
P iicc i District Court for the Northern
- Plaintiff Appellee? - ‘District of Illinois, Eastern

Division _
No. 12 CR 697- 1

Virginia M. Kendall -
. Judge.

ANTWAN JONES, Prg Se,
Déféndant-Appeylent.
MOTION FOR REHEARING AND REHEARING EN BANC

|
The- Defendant Appellant Antwan Jones pro se respectfully

submits thlS motlon pursuant to Rules 35 and 40 Federal Rules

of Appellante Prdcedure for panel rehearlng ‘and rehearlng en banc

con51deratlon by each and every actlve seated Judge in the Seventh

Circuit Court of |Appeals.

GROUNDS FOR REHEARING

The Seventh'C1rcu1t s decision in this case entered November
30, 2018, is in. ﬁonfllct with the Unlted States Supreme Court's
decision in Hambllng v. Unlted States, 418 U.S. 87, 94 s. Ct
2887 41 L.E4. 2d 590 (1974) and Unlted States v. Russell, 369
u.s. 749 8 L.EdJ 24 240, 82 s. Ct 1038 (1961). The Seventh C1rcu1t s
decision also confllcts w1th prlor Seventh Circuit deClSlOHS that
control the 1ssue presented that have not been overruled by

|

subsequent panels of the Seventh Circuit-in Unlted States v. Airdo,

l
f

380 F.2d 103 (7th Cir. 1967)- and United States v. Wabaunseei 528

F.2d 1 (7th C1r.;1975).
L.

|

APPENDIX-B
(8-pages)

'
I
¢



Seventh Circuit's Decision Confllcts Wlth

Ham%ianV Unlted States, 418 U.s. 87,
(1974) and United States v. Russell

369 U.S. 749 (1961). '

i
I

The Supreme‘Court in Hamblln v. Unlted States, and Unlted
States v. Russell, addressed the charglng of statutory elements
in the Hlndlctmedt and established the requirements to be followed
by the lower courts when- determlnlng the suff1c1ency of the

charging languaoe of the offense to be charged Both the Hamblin

and Russell courts held the follow1ng

Hamﬁilna Headnote 25. - "An 1ndlctment is sufficient
if it (r) contains. the lements of the offense’ charged

and falrly 1nformes the defendant of the charge agalnst
S whlch he]must defend, and (2) enables him to plead an
acqu1ttal or conv1ctlon in bar of future prosedutlons

,for the same offense"

_Hamblln,iHeadnote 26. - "It is generally sufficient

‘that an 1nd1ctment set forth an offense in the words

of the statute itself, as long as those words of
..themselves fully, dlrectly, and expressely, without

any uncertalnty or amb1gu1ty, set forth all the elements

necessary to constitute the offense intended to be
l
punlshed"

lRussell,EHeadnote 12. Although the language of the

) ]
'statute'ﬁay beused in the genreral dlscrlptlon of an

offense ﬁn'an 1nd1ctment upon the statute, lt is not

i
sufficient to set forth the offense 1n the words of the



j
| |
“statute nnless those words themselves“:fully,
I
directly, and expressely, without uncertainty
_ ) .
or ambigdity, set forth all the elements
I

necessary to constltute the offense intended to

be punlshed”

Russell, Headnote 13. "Where the statutory

‘languageidoes not appraise the defendant with
reasonahle certainty of the nature 6f the

accusation against him, it must be accompanied
SRR o
with such a statement of facts and circumstances

: i ' .
as will inform him of the specific .offense, comming
under the general discription w1th which he is

charged”;
DrUg Conspiracy Charged In Count One’

Fails To Charge Essential Element That

Jones know1ngly Consplred
[ , -

- ° ' N ' . I ' .

AIn_hisAAppeal Bnief Jones raised the issue that the drug

conspiracy charged in Count One under 21 U.S.C. §846 fails to
charge the essentlal element that he ”know1ngly consplred " and

'therefor failed to 1nform hlm of the charge he must defend. agalnst

at trial. _!
In denylng Jones challange to Count One s failure to charge
know1ngly the Seventh Circuit Panel relied o0 an unpubllshed”
panel, oplnlon 1n}Un1ted States v. Barrios-Ramos, F.-Appx. 457
460 (7th Cir. 20l8) where the panel concluded that the words.'

- '"did consplre sufflce to allege a "knowing and intentional”
o ]
agreement. (Footnote 1, page 3). The panel held that the requirements

3.
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for charging thefconspiracy under 21 U.S.cC. §846 were satisfied

P , .
because "The 1ndlctment alleged that Jones "did conspire' to .

|
know1ngly and 1ntentlonally possess with 1ntent to d1str1bute"

This interpretation of the essential element of know1ngly" under .
l

§846 is flawed and in conflict with the Supreme Courts holdings

1n Hamblln and Russell

The charglng lanouage 'did conspire" fails to "fully, dlrectly,

and expressely w1thout any uncertalnty or amb1gu1ty set:forth
the necessary esdentlal element that Jones knowlngly conspired,
and falls to plade Jones on notice that he must defend agalnst the
-allegatlons that'he know1ngly consplred w1th others. Addltlonally
the drug consplracy charged in Count One has no accompanlng

_statement of facts and c1rcumstances that 1nform Jones that he is

being accused of know1ngly conspiring with others to join the

conspiracy". A';
"The-languagd "did conspire" does not even appea;bin,the

statute 21 U.S}CJ §846. Section 846 provides -the fdllowing.language:

- §846,  Attempt and Conspiracy

- Any person who attempts or consplres to commlt .
any offense defined in this subchapter shall be subject

to the same penaltles as - those prescribed for the
offense,! the commission of which was the object of the

attempt or conspiracy.

The Seventh Circuit panel in the unpublished oplnlon in Unlted
I
States v. Barrlos -Ramos, 732 F. App X 457 460 (7th Clr. 2018),

|
1mperm1331abley amenddd' the scope of 21 U.S.C. §846 by adding the

I

charging wording {"did conspire" The words "did conspire" amounts

x
1
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to an 1mperm1ssable amendment of 21 Uu.s.c. §846 Attempt and

Consplracy by the Seventh Circuit panel and 1s so uncertain and

amb1bu1ous as to have denied Jones his constltutlonal Fifth

{
Amendment rlghts:to due process of law. When Jones - declded to
‘stand ‘trial '_ hd had no idea or understood that he had to defend
Vhimsélf agéinstguncharged, unidentified elements that he"knowingly"
'conSpired.with odhers. Only, after the close of all ev1dence belng
_Smeltted and the close of the trlal did the trial judge through
jury 1nstructlon% dlsclose that "in order to convlct Jones of

the conspiracy charged in Count One the government had to prove
beyond a reasonadle doubt that Jones know1ngly joined the consplracy
By the t1me the jury instructions were given, the ‘trial was over

and it was to lade for Jones to present any evidence that he dld
.not ' knowlngly consplre w1th others. Jones was sandbagged" by

the government ndt charglng that Jones_ know1ngly ~conspired w1thv
others. The foundatlon of ‘due process is notlce and the oppertunlty
to respond and fn the 1nstant case ‘Jones was clearly denled his
const1tut10na1 flfth amendment rlghts to notlce and the opportunlty

to- respond and as a results was denied a falr trlal in violation

of hls sixth amendment constltutlonal rlghts tona falr trial.

l

"The remedyzfor any dlssatlfaction with the LeSdlLS in
.partlcular cases hles w1th Congress and not the court. Congress
‘may amend the sta%ute' the court may not. Until it does so, -
however, the courk must apply the statute as written. When a

l _
statute expressesllts purpose in short, clear. trems, the only

|
|
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duty of the court is to apply the statute as written". Archuleta
v. Hopper,.786 F 3d 1340 (D C. Cir.12015). A read1ng of 21 U.Ss.cC.
§846 readlly reveals the statute expresses its purpose 1n short
clear terms and hust be applled as wrltten The Seventh C1rcu1t
clearly holds that consplracy is a specific intent crime. See
United States v.‘Harris, 536 F.3d 798 (7th Cir. 2008) "Conspiracy
is a Specific inFent crime". Id. Headnote. lAlso see United States -
v. Brown, 726 F. 3d 993 (7th Cir. 2013) (same). "Government must.
.prove that a. consplracy existed and that defendant know1ngly |
agreed to join 1t” Unlted States v. Ferguson, 35 F.3d 327 (7th

" Cir. 1994). 4 |

Here the Seventh CerUlt panel’ s decision is in confllct with

|
the law of the Seventh CerUlt In united States V. Wabaunsee,

I

528 F.2d 1, 3 (7th~C1r 1975) ‘the .Seventh Circuit addressed the
issue of "knonledge' not belng spelled out" in an 1nd1ctment
:Cltlng United Stptes v. Alrdo, 380 F. 2d 103 (7th C1r 1967) the
court stated 1n’A1rdo we held that whllev"knowledge need not be
spelled out” 1n!an 1nd1ctment, other words of similar import
| must- be present to ”[supply] the requ1red element of knowledge
‘when the 1nd1ctment is read in its total context Id at 105.
It is clear from:the declslon in Airdo that knowledge“ is an
essential element of consplracy under 21 U.S.C. §846 that must
-be set forth in the charging language of the statute 1tself or -
spelled out in other words of similar import to supply the
“requ1red element;of knowledge when the indictment is read in its

- total context.
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Because the panel de0151on in this case conflicts with

Supreme Court authorlty and law of the Seventh Circuit, the panel

'should rehear thls appeal and grant Jones the rellef he is entitled

|
to by vacatlng h1s conviction on Count One and dlsmlsSLng Count

One of the 1ndlctment

L CONCLUSTON -

Wherefore Appellant Antwan Jones's motion. for Panel Rehearlng
should be granted In the vent panel rehearlng is denied then Jones
requests his motlon be dlstrlbuted to all active- seated Judges in

the SEventh Clrchlt for En Banc con51derat10n.

|

o : ] :
Respectfully submitted
]I . p/") /. y\\\_ < ” ]

pate /%// Lo

S : Antwan Jones ,//
: _ Appellant CBro Se




_Certificate Of Service

- I, Antwan Jones, swear under penalty of perjury that I have
mailed a copy of Appellant's Motion For Rehearing And Rehearing
En Banc, to couﬁsel for the United States, Mereen Merin, Assistant
United Attorney!, 219 South Dearborn Street, Chicago, Illinois.
60604, this /G day of December. 2018, ‘ : '

(28 'U.s.c. §

~_ Antwan Jones (7
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| Certificate Of Mailing

: | . .
I, Antwan Jones, swear under penalty of perjury that I have
. mailed the original and three copies of Appellant's Motion For -
‘Rehearing And'Réhearing En Banc to the Office Of The Clerk ,
United States Court of Appeals, 219 South Dearborn Street, Chicago,
- Illinois. 60604, by placing said motion in a legal envelope with
sufficient first-class postage- attached and deposited same in the
PrisonerYS'MailiBox at th7 Federal Correctional Institution at
Milan, Michigan, this ‘ i day of December, 2018. : -
(28 y.s.c. §%746). : '

(T
Antwan Jones({ -~
- #40833-424.
- Federal Correctional Institution
P.0.Box 1000 -
Milan, Michigan. 48160




NONPRECEDENTIAL DISPOSITION
To be cited only in accordance with Fed. R. App. P. 32.1

Unitenr States Court of Appeals
For the Seventh Circuit ~ _
~ Chicago, Illinois 60604

Submitted November 21, 2018"
Decided November 30, 2018

Before
JOEL M. FLAUM, Circuit Judge
DIANE S. SYKES, Circuit Judge

MICHAEL Y. SCUDDER, Circuit Judge

Nd. 17-1543
'UNITED STATES OF AMERICA Appeal from fhe United States District
Plaintiff-Appellee, Court for the Northern District of Illinois,
Eastern Division. '
v. ~ No. 12 CR697-1
ANTWAN JONES, Virginia M. Kendall,
Defendant-Appellant. Judge. :
'ORDER

. A grand jury returned a multicount superseding indictment charging Antwan
Jones and his two codefendants with various drug-related offenses. Among other -
crimes, Jones was charged with conspiracy to possess with intent to distribute over five
kilograms of cocaine, 21 U.S.C. § 846; attempt to possess with intent to distribute over
- five kilograms of cocaine, id. § 841(a)(1); and possession of a firearm in furtherance of a

" We agreed to decide this case without oral argument because the briefs and
record adequately present the facts and legal arguments, and oral argument would not
significantly aid the court. See FED. R. APP. P. 34(a)(2)(C).

APPENDIX-C
(6-pages)



No. 17-1543 Page 2
drug-trafficking crime, 18 U.S.C. § 924(c)(1)(A). A jury convicted Jones on all nine

counts against him. Jones then asked the district court to allow him to represent himself.
The judge accepted the waiver of courisel and allowed Jones to proceed pro se, ashe
continues to do on appeal. Jones principally challenges the validity of his indictment for
conspiracy and the sufficiency of the evidence presented at trial. .

At trial the government presented evidence that a drug conspiracy existed
between Antwan Jones, James Jones, and Calvin Nelson. Nelson testified that the three
bought, stored, and sold drugs out of a multiunit apartment building that Jones leased
and in which James Jones and Nelson lived. Nelson elaborated that he stored cocaine,

- crack, and heroin in his apartment for Jones, and he observed Jones receive, in a variety
of transactions, a total of 22.5 kilograms of cocaine at Nelson’s apartment. As
corroborating evidence the government also introduced scores of Jones’s phone
conversations related to drug dealing and the testimony of law-enforcement agents

* about their surveillance of Jones and his associates.

" The government also presented evidence of Jones’s attempt to buy 500 grams or
more of cocaine on one occasion. Recorded phone calls show that Jones arranged with
Edgar Delgado to purchase a large quantity from Delgado’s friend. In a call on April 11,
2012, Jones verified the price of a kilogram and told Delgado that he “may have to do
that.” He also asked whether the supplier would lower the price if he “went all the
way,” which according to agents’ testimony, referred to purchasing the entire kilogram
of cocaine. In a recorded call the morning of April 15, Delgado told Jones that the
supplier was almost at Delgado’s house (the arranged delivery spot), and Jones
responded that he was “leaving out.” A police officer surveilling the house testified that
‘he witnessed the putative supplier arrive at Delgado’s house. In a recorded call about
40 minutes later, Delgado told Jones that the supplier left because “he didr’t feel right.”
The same officer later pulled over the supplier and found 1.25 kilograms of cocaine in

his car.

The prosecution also presented evidence that Jones used a firearm in furtherance
ofadrug conspiracy. On the same day Jones was arrested, June 6, 2012, officers
recovered a handgun from his car, which was in a garage located a few feet from the
apartment building. The gun was found in a hidden compartment and next to
approximately $18,000 in cash. Nelson testified that in a call on January 17, 2012, Jones
told him he had heroin in the same car. The indictment charged that “on or about

June 6, 2012,” Jones possessed the gun in furtherance of a drug conspiracy.



No. 17-1543 ~Page 3
On appeal Jones first challenges his conviction for conspiracy. First, he argues
that the indictment was defective for failing to include specific intent as an element.
Jones asserts that because every essential element must be alleged in an indictment,
United States v. Miller, 883 F.3d 998, 1002 (7th Cir. 2018), and specific intent is an element -
of § 846, see United States v. Ross, 510 F.3d 702, 713 (7th Cir. 2007), the government’s
failure to allege specifically that he “knowingly and intentionally” conspired is grounds
for dismissing this charge. Because Jones challenges his indictment for the first time on
appeal, “it is immune from attack unless it is so obviously defective as not to charge the
offense by any reasonable construction.” United States v. Sandoval, 347 F.3d 627, 633 (7th

Cir. 2003).

The indictment here was not “obviously defective.” Id. “[A]n indictment under

21 US.C. § 846 is sufficient if it alleges a conspiracy to distribute drugs, the time during
which the conspiracy was operative and the statute allegedly violated ... .” United States
v. Sweeney, 688 F.2d 1131, 1140 (7th Cir. 1982) (quoting United States v. Bermudez
526 F.2d 89; 94 (2d Cir. 1975)). These requirements were satisfied: The indictment
alleged that Jones “did conspire” to “knowingly and intentionally possess with intent to
distribute” cocaine and other narcotics, beginning in February 2010, in violation of
21 US.C. § 846. True, the indictment did not exphatly accuse Jones of ”knowmgly and
intentionally” conspiring. The verb “conspire,” however, necessarily entails an intent to
act. See United States v. Cox, 536 F.3d 723, 727~28 (7th Cir. 2008) (explaining that the
indictment for § 846 did not need to define the term * ‘conspire” to be sufficient). To

“conspire,” like to “induce” or “entice,” United States v. szth, 223 F.3d 554 (7th Cir.
2000), involves intent.! And “[i]t is not necessary to spell out each element” of an
offense in an indictment so long as “each element [is] present in context.” Id. at 571; see

also United States v. Resendiz-Ponce, 549 U.S. 102, 107-08 (2007) (explaining that the

mdlftment need not specu‘lcahy allege each element if it is stated implicitly).

Jones next challenges the sufficiency of the evidence to support the finding that
the conspiracy trafficked in at least five kilograms of cocaine. He acknowledges that at
times he bought cocaine by himself and contends that those transactions were not in

furtherance of a.riy conspiracy with James Jones and Nelson. Because Nelson testified to
only two transactions in which he acted on Jones’s behalf involving less than five

! In an unpublished decision, a panel of this court concluded that the words “did
conspire” suffice to allege a knowing and intentional agreement. United States v. Bm rios-
Ramos, 732 F. App’x 457, 460 (7th Cir. 2018).



No. 17-1543 ' Page 4

kﬂograms of cocaine total, Jones contends that the government falled to prove the five-

kilogram quantity.

Jones’s argument rests upon a view that because only Nelson and James Jones
were listed as coconspirators in the indictment, they had to be directly involved in
every transaction, and if they were not, Jones’s transactions were unrelated “buyer-
seller” deals. But the quantity of drugs implicated in the conspiracy is not limited to
those that the named coconspirators sold together, Each conspirator is liable “for
amounts involved in transactions by co-conspirators that were reasonably foreseeable to
him.” United States v. Jones, 900 F.3d 440, 446 (7th Cir. 2018). Nelson testified that Jone
used Nelson s apartment for many drug deals, amounting to him receiving over
20 kilograms of cocaine. Although Jones insists that these deals were separate from the
conspiracy, the jury was entitled to conclude otherwise. Jones conducted business out of
Nelson’s apartment, in a bulldmo Jones leased, and Nelson observed the deals and
watched Jones count the money. A reasonable jury, having concluded that a conspiracy
existed among Jones, Nelson, and ]ames Jones, could conclude the cocaine in these
transactions was part of the conspiracy. See United States v. Moon, 512 F.3d 359, 364 (7th
Cir. 2008) (concluding that the jury could infer from the ewdence that the parties were

working together).

Jones also challenges the sufflaency of the evidence of hlS attempted possession
of cocaine stemmmg from the unconsummated April 15 purchase. To sustain a
conviction for attempt, the government had to show that Jones had the intent to commit
the offense and took a substantial step toward completmcr it. See United States v. Carrillo,
435 F.3d 767, 777 (7th Cir. 2006). Jones argues that the government did not prove that he
took a “substantial step” because no one saw him arrive at Delgado’s house or
confirmed that he had the money to complete the purchase. He compares his case to
United States v. Cea, 914 F.2d 881 (7th Cir. 1990). There, we concluded that there was
insufficient evidence of a substantial step to support a conviction for attempt to possess
cocaine. Id. at 888. Cea agreed over the telephone to “be over shortly” to buy the drugs
and was arrested upon leaving his home shortly thereafter. Id. But there was no
evidence where the deal was to take place or where Cea was going when he left his
home, leaving this court to conclude that “[sJupposition will not suffice” to show that
Cea was going to complete a drug transaction. Id. By comparison, here Jones said he
was headed to Delgado’s home, an officer surveﬂlirig the property testified that the
supplier had arrived, and the supplier was later stopped with the cocaine in his

possession.



No. 17-1543 Page 5
Jones appears to counter that his recorded calls with Delgado were improperly
presented to the jury because the statements made in them are hearsay. He argues that
because Delgado was not charged as a coconspirator, anything that Delgado said on the
intercepted calls is inadmissible. We note first that just because Delgado was not
charged with conspiracy in the same indictment as Jones (indeed, Delgado later pleaded
guilty to conspiracy to possess and distribute drugs and the indictment detailed the
April 15 sale) does not mean that he is not a coconspirator for the purposes of
- Rule 801(d)(2)(E) of the Federal Rules of Evidence. See United States v. Rea, 621 F.3d 595,
604-05 (7th Cir. 2010); Moon, 512 F.3d at 363. Moreover, if Delgado’s statements
concerning the price of cocaine and the supplier’s arrival ime were presented to show
that Jones intended to purchase drugs, they would not be hearsay because they were
not presented for the truth of the matter asserted. See FED. R. EVID. 801(c)(2). And Jones’s
own statements, of course, were admissible as admissions of a party opponent pursuant .
to Rule 801(d)(2)(A), without reference to the coconspirator rule. See United States v.

‘ Maholias, 985 F.2d 869, 877 (7th Cir. 1993).

Finally, Jones argues that at trial the government and district court constructively

- -amended the count of the indictment charging use of a firearm in furtherance of a drug

crime. A constructive ameridment to an indictment is more than a variationin proof; it
occurs when the court or the government broadens the p0551b1e bases for conviction
beyond those presented to the grand jury. See United Statés v. Turner, 836 F.3d 849, 863
(7th Cir. 2016). Jones argues that because the indictment alleges that he possessed the
firearm on June 6, 2012, the government had to prove that he used it in furtherance of
the drug-trafficking conspiracy that day. But Jones was convicted of a conspiracy that
ran from February 2010 through June 6, 2012. And conspzracy is the crime he was
accused of using the firearm to further. - |

Moreover, the government was not required to prove a specific drug transaction
or other act in furtherance of the alleged conspiracy during which Jones used the gun.
To show that he possessed the gun “in furtherance of” the conspiracy, the government
was required to “present a viable theory as to how the gun furthered” the drug
conspiracy and “present specific, non-theoretical evidence to tie that gun and the drug
crime together under that theory.” United States v. Castillo, 406 F.3d 806, 815 (7th Cir. '
- 2005). To establish the nexus, the court uses common sense and consults the

- nonexhaustive list of factors set forth in United States v. Seymour, 519 F.3d 700 (7th Cir.
2008). See United States v. Eller, 670 F.3d 762, 766 (7th Cir. 2012).
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Jones does not dispute the jury’s finding that he possessed the gun, which was
found inside his car that was parked in a garage Jones controlled. And the government
established a nexus between the firearm and the drug conspiracy: Jones ran a drug-
trafficking conspiracy out of a building located feet from the garage, Jones stored heroin
in the car, and the gun was found next to thousands of dollars in presumed buy money
or proceeds. See United States v. Morris, 576 F.3d 661, 670-72 (7th Cir. 2009). A gun'’s
proximity to drugs or drug profits supports the “in furtherance” element. Seymour,
519 F.3d at 715. The jury was entitled to conclude that the gun was “not used for
ordinary personal protection but rather to thwart those who might try t6 rélieve [the
defendant] of his inventory and profits.” See United States v. Fouse, 578 F.3d 643, 651 (7th
Cir. 2009). And it is “unanimously accepted” that a gun can further a drug-trafficking
offense “by providing the dealer, his stash[,] or his territory with protection.” United
States v. Duran, 407 F.3d 828, 840 (7th Cir. 2005). S

We have considered Jones’s other arguments and none has merit.

AFFIRMED



e . APPELLANT'S APPEAL BRIEF - ISSUE No. 1
" Argument -1 ' :

1. Count 1 Conspiracy Indictment is insufficient on its face because it omitted

essential element(s) that the Government needed to prove. .

la. Standard of Review

""In order to constitute plain e?ror; the erior must be clear under the
current law énd must affédf substantial‘rights. In order to reverse a
conviction for plain error, the court of appeals must determine, in its
discretion, that the error seriously affects ﬁﬁe fairness, integrity or
public reputation of judicial proceedings." Quoting-LEXIS Nexis Headnotes of

U.S. v. Mims, 92 F.3d 461 (7th Cir. 1996).

. 1b. Argument with Material Facts
The defendant}s.Count 1 Indictment reads:

""...defendants herein, did conspire with each other, and with others
known -and unknown to the Grand Jury, to knowingly and intentionally
‘possess with intent to distribute a controlled substance,:,namely, 5
kilograms or more of a mixture and substance containing a detectable
amount of cocaine, a Schedule II Controlled Substance; 280 grams or more
of a mixture and substance containing a detectable amount of cocaine base,
a Schedule II Controlled Substance; and a quantity of a mixture and
substance containing a-detectable amount of heroin, a Schedule I
Contrelled Substance,-in violation of Title 21, United States Code,
Section 841(a)(1): All, in violation of Title 21, United States. Code,.
Section 846." . . ' '

.Accordihg to LEXIS Nexus Headnotes for U.S. v.-Harris, 536 F.3d 798

(7th Cir. 2008), “Conépiracy is a épecific intent crime," bqt also "The crime
of possession of éocaiﬁe with the intent to distribute, in viélation of .21 |
U.S.C.S. § Sél(a)(l)q is a specific intent crime making-the.défendantfs state
.of mind an element -of the crime thch is determiﬁed by the finder of fact." |
The insufficiency of the indictment lies in the "did conspire with eadh:
other" language related to "Title .21, United States Code, Section 846.'" The
error iﬁ tﬁe above cite(s) is that becéuse the "conspiracy is a specifié
intent.crimefAidéntigaLLto the specific intent of Section 841(a)(1), tﬁe'sﬁate
of mind” of defendant is an essential element needed to be proven beyond a '
- (10)
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reasonable doubt, that defendant(s) "knowingly and intentionally" 'did
conspire with each other." The required state of mind is missing from the.

_charged conspiracy. In other words, the "indictments did not sufficiently

allege violations of the statute..." See U.S. V.'Giﬁbel, 83O‘F72d 621 (7th

Cir: 1987). Aﬁcording to the Gimbel Court}

"In order to be valid, an indictment must allege that the defendant
performed acts, which, if proven, constituted a violation of the law
that he or she is charged with violating. If the acts alleged in the
indictment did not conmstitute a violation of the law that the
defendant has been charged with violating, the court must reverse any.
subsequent conviction based on that-indictment."

However, these.are indictments that are sufficient "having contained
the elements of the offense charged, having-fairly‘informédnthe defehdants
to plead an acquittal or conviction in bar of future prosecutions of the same ‘

offense..." (pg. 577 of 62 L.Ed. 2d 575, 444 U.S. 39, United States v.

Bailey), but in the present case the defendant's indictment of Count One chargs
of conspivacy is né; sufficiently charged. The.controlling law in this matter

is Russell v. United States, 8 L.Ed. 2d 240, 369 U.S. 749, which states: -

(8] The sufficiency of an indictment is measured by-two criteria: (1)
whether the indictment contains the elements of the offense intended to
be charged, and sufficiently apprises the defendant of what he must be
prepared to meet; and (2) in case any other proceedings are taken against
. him for.a similar offerise, whether the record shows with accuracy to what

extent he may plead a former acquittal or conviction."

The defeﬁdant went to trial on-an indictmeﬁt that presumed tﬁat he and =
| codefendants "did congpire with each other." Therefore, the matter was settled
" long before trial of whether defendant and codefendants "knowingly and
intentionally" did conépirre with each other, which means either the governmént
- decided to omit this essential element from the indictment or tﬁe grand jury
© did ﬁot.knbw that U.S.C.S. Section 846 was.é.separate charge from 841(a)(1) |
and .was -also a specific iﬁtent crime whose essential elements are equivalent.
to the specific intent essential element of "knowingly and inténtionally"'
prerequisite that vas fully e%pressed in U.S.C.S. Section 841(a)(1) charge portion

o (11)
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of the indictment.

_The defendant's indictment does not Qufficiently.apprise "the defendant
of what he must be prepafed to meet." There is no defense that thé defendant
can put on to challenge the‘charge oﬁ:con;pifacy’where if the defendant.

- committed the essential elements bf.that~crime hés a1feady been decidedibefore

trial. Russell, 369 U.S. 765 states:

“An indictment not framed to apprise the defendant "with reasonabls
certainty of the nature of the accusation against him... is defective,
although it may follow language of the statute." United States v. Simmons,
% U.S. 360, 362, 24 L.Ed. 819, 820. In an indictment uponria statute, it
is. not sufficient to set forth the offense in the words of the statute,
unkess those words of themselves fully, directly and expressly without any
uncertainty or ambiguity set forth all the elements necessary to constitute
the -offense intended to be punished:... "United States v. Carll, 105 U.S.
‘611, 612, 26 L.Ed. 1135." : : ' C S

Similar to Rus;ell, the aefendaﬁt iS'chérged with "a cfyptic form of
indictment" that ”requires.the défendant to-goito trial with the'cﬁief issue
undefinedh [369 U.s. 765]. Sectioﬁ 846 is the deferdant's chief issue and '
without stating the eésential elements of consbiracy in the same fully,
directly -and expressed manner.that Section é41(a)(1) was spelled out,then the
;ndictmeﬁt fails to provide the defendant with proper 'motice of the specific

charge, and a chance to be heard in a trial of the issues raised by that

. charge, if desired, are among the-constitutiosal rights of every accused in a.-

criminal proceeding_in all courts, staté or Federal.' Cole v. Arkansaé, 333 U.s.
201, '
Russell, 369 U.S.. 770 further states:

"A grand jury, in order to make that ultimate determination, must
necessarily determine what the question under inquiry was. "

Either the jury did not know that the charge of conspriacy under Seétion
846 had prerequisite elements that rust be fully expressed in the indictment
as equally as the elements of the crime were fully4expreséea in Section 841 °
(a)(1), or ultimately, it wés the governhent thHat decided énd presumed that it

was a fact that the defendant and codefendants "did conspire with each other."

| : C(12) |
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'1nd1ctment <

o If the conspiracy charge of Section 846 was. already decided by the .
prosecutor in the grand jury mdlctment then the only charge that. apprises ‘

the defendant of what he must be prepared to meet is the drug. amount under

Section 84l(a) (1). "To allow the prosecuLor, to make a subsequent guess as to

what was in the mmds of the grand jury at the time they returned the:
Pg- 235> would deprlve the defendant of a basm protectlon '

which the guaranty of the 1nterventlon of a grand gury was desmned to
secure " (369 U.S 770) ’Ih-reFore, defendant s Cour*t Ona 1nd1ctment of = ..

consplracy charged under Section 846 is msufflcn.ent on its face and def1c1ent

of essential elements. Conv1ct10n shm_ld be Vaca:.ed Tltle 21 §846 1s

unconstltutlonally vague as applled to my case.
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. DOSS essiné a firearm in furtherance of the vdrug.r conspiracy, 18 U.S.C. § 924(0);
3 1nclud1ng because it proved defendant’s motive for the r'rlme. |
, Fmally, the d1str1ct court did,not constructively amend the indictment -
. by 1nstruct1ng the j Jury that it must fmd as an element of 18 U.s. C § 924(0) ‘

-(possessmn of a ﬁrearm in furtherance of the drug conspiracy), that defendant

i

partlclpated ina consplracy to dlstrlbute narcotics.

ARGUMENT

| 1 The Indictment Properly Alleged that Defendant Participated in -
a Conspiracy to Dlstr1bute and Possess Wlth Intent to D1str1bute

Narcotics
A 'Standard ofReVleW ' . o
'Gen'erally this Court reviews a defendant s challenge to the suff1c1ency

of an indictment de novo. However a defendant is requlred to raise thrs type

: J SR of challenge to an mdlctment in the form of a motion to d1sm1ss prior to trlal :
: [ﬁ ' ~ See Fed R. Crim. P. 12(b)(3) Defendant did not ﬁle a motlon to dismiss Count
l *One at any point pnor to trial; in fact he made no argument in the district

 court regarch ng the sufficiency of Count One. His failure to make a 'timely

5
ﬂ - -, -motion before' trial conStitutes waiver, absent. good cause. Fed' R. .Crim P ’
n 12(c)(3); see aZso Umted States v. Petzt]ean 883 F. 2d 1341 1344 (/th C1r 1989)
u ' Defendant has made no attempt to show good cause - -

Alternatlvely, if this Court finds no waiver, its review should be for plam :

N , 'errorvonly, construmg the 1nd1ctment hberally in favor of vahdlty United

‘ - - APPENDIX-E
| A EL (6-pages)
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S’tates v. Harvey, 484 F.3d 458, 455 (7th Cir, 2007) (quoting Umted States v.

_ Smu‘h 230 F.3d 300, 306 n.3 (7th Cir. 2000).

- B. Ana1y51s

Defendant argues for the first time on appeal that Count One of the

1ndlctment Wthh charged him with having consplred to possess Wlth intent to

dlstrlbute and dlstrlbute cocalne cocame base and heroin, in v101at1on of 21

U.S.C. § 846 was fatally ﬂawed in that 1t d_ld not allege that defendant .

knomngly and lntentlonally consplred Wlth others. Even if this Court were to ‘

reach the merits of defendant S argument it has no merit.

An mdlctment must (1) state the elements of the charged offense.

(2) ;‘falrly mform a defendant of the nature of the charee so that he may'
.prepare a defense;- and (8) enable the defendant to plead an acquittal or
| conviction as a bar against future prosecutions for the same offense. United ‘
.Szfates u. leler 883 F.3d 998 1009 (7th Cir. 2008) In order to successfu]ly

challenge the sufﬁaency of an indictment, a defendant must demonstrate that '

the indiCtment did not satisfy one or more. of the required elements and that

, ~[he] suffered preJudlce from the alleged deﬁc1ency Unzted States v Vaughn

722 F 3d 918 925 ( 7th Cir. 2013). In rewewmg the suffmency ofan 1ndlctment '

the Court views the contents of the 1nd1c:tment on a practlcal basis and in [lts]

entirety, rathe_r than in a' hypertechmcal ‘manner.”

McLeczynsky, 296 F.3d 634, 636 (7th Cir. 2002).

15
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In turn, an indictment allegjing a violation of 21 U.S.C. § 846 is sufficient

if it a]leges' (1) the existence of a conspiracy to distribute narcotics; (2) the time

period of the conspiracy; and (3) the statute violated. United States v. Barrios-

Ramos, 2018 WL 2095486 at *3 (7th Cir. May 7, 2018); United States v. Cox,

536 F 3d 723, 727—28 (7th Cir. 2008); Unzted States v. Sweeney, 688 F.2d 1131,

/

1140 (7th Cll‘ 1982). Construlng the mdlctment hberally in favor of vahdlty,

as this Court is requlre_d to do, Count One did exactly that. It alleged that

defendant “did conspire with others .

' Wlth intent to dlstrlbute and dJstrlbute a contro]led substance "R.1at 1 ThlS

allegathn tracked the language of 21 U.S.C. §_ 846, using the phrase, “did

co'nspire.”
Defendant is incorrect that the 1nd1ctment needed to 1nlude the specn'ic

terms ‘knomngly and “intentionally,” before the words “did consplre > This

: Court reJected pr eclsely the same argument earher this year. The defendant in

Barrios-Ramos, like defendant here, argued that the conspiracy count omitted

an essential element of the conspiracy offense because it did not allege that he

' “knowingly” conspired to possess drugs for sale. This Comt'dieavreed:

‘The verb “conspire,” like the verbs “induce” or entlce in Smith, and
unlike “transport” in. Wabaunsee, entails an intent to act. . . [A] person
cannot conspire—i.e., agree—without intending to do so. It is difficult to

imagine how someone could involuntarily or acc1dentally come to an

agreement.

16
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t.

In this case, the intent element of the conspiracy offense was implicitly
* stated in the indictment’s allegation that Barrios-Ramos “did conspire”
‘knowmgly to possess drugs for sale. Section 846 punishes those who
attempt[ ]or consp1re[ ]” to commit controlled-substance crimes. The
term “conspire” . .. encompasses both the overt act element and the

intent element of the inchoate crlme

2018 WL 2095486,_ at *2-3 (internal citations omitted)‘ see also Cox, 536 F.8d
at 727-28 (indictment cha_rglng that defendant and others d1d co*lsplre” to

commit an offense under § 841(a) was legally suff1c1ent)

In any event defendant has alleged no defect in the in'structions given
- to the jury at l’llS tnal Wthh dlrected the Jury that in order to find h1m gmlty
'of Count One, the government had to prove, not only the existence of the
'consplracy, but also‘ that defendant knowmgly became a member of the
' coneplracy with an mtent to advance the’ consplracy R. 186 at 217. Thls Was |
| sufﬁment to en_sure that the jury foundthe intent element of the'conspiracy ,

offense. Accordingly, there Was 10 error, much less plain error.

. The Dlstnct Court Properly Refused to Give a Buyer Seller

Instructwn
A. St_andard of RevieWA

A distr*lct court’s refusal to g"ive a'buyer-seller instru‘ction at trial is
rev1ewed de novo. Umted States v. Lomax 816 F.3d 468 (7th Cir. 2016)

Reversal is proper only if the mstructlons asa Whole are 1nsufﬁc1ent to 1nform
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. the jury c;rrectly of the applicable law and the jury is thereby misled. United |
. States v: D;’Sanﬁ's, 565 F:3d 354, 359 (7th Cir.~ 2009).
| B_. Ba.ckgrou'nd |
. At the end of trial, defense. counsél requested a buyer-seller ins-ti*uétién, '
. ‘éoﬁsisterit' Wi’;h Seventh Circuit Pattern Criminal Jury InStrﬁctioﬁ 5.10(A).

R.iZ5 at 4 Tr, 893. That instruction would have read as follows:

intends to resell the cocaine, cocaine base and heroin

To establish that a buyer knowingly became a member of a
conspiracy with a seller to possess cocaine, cocaine base and heroin
with intent to distribute, the government must prove that the
buyer and seller had the joint criminal objective of distributing
cocaine, cocaine base and heroin to othérs, E : :

R.125 at 4.

Defense counsel argued that this instruction was appropriate because
- Parker testified that neither he nor Givens. fronted narcotics to defendant;

deféndant instead paid cash. Tr. 893-94. The gdverﬁmen't objected to the -

and possess With_ intent to distribute narcotics with Nelson and James: R.65.

e —.
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