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QUESTION(S) PRESENTED ,

" Count 1 Conspiracy Indictment is insufficient on

its face because it omitted essential element(s)
that'thé'Govepnment had to proVe.
Is Title 21 U.S.C. §846 ATTEMPT AND CONSPIRACY .

UNCONSTITUTIONALLY VAGUE,BECAUSE IT FAILS TO

" PROVIDE THE REQUIRED ESSENTIAL ELEMENT THAT THE

DEFENDANT "KNOWINGLY" AGREED AND CONSPIRED ?-

IS TITLE 21 U.S.C. §846 UNCONSTITUTIONALLY VAGUE

AS APPLIED IN THE INSTANT CASE ?°
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IN THE
SUPREME COURT OF THE UNITED STATES

: PETITION FOR WRIT OF CERTIORARI
- Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.
OPINIONS BELOW. -

| [« For cases. from federal courts:

. The oplmon of the United States court of appeals appears at Appenduc L to '

‘the pet1t10n and is . _
; OF,

. [ I reported at
[ 1 has been de51gnated for pubhcatxon but i is'not yet reported or,

fX] is unpubhshed

'. The oplmon of the Umted States district court appears at Appendlx to
the petition and is - . ‘ _ '

.,or

[] reported at -
[ ]1has been de51gnated for publication but is not yet reported; or,

0 ]is unpubhshed

1] For cases from state courts:
The opinion of the hlghest state court to review the merlts appears at
Appendix to the pet1t1on and'is _ 4
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[ ] has been designated for pubhcatmn but is not yet reported; or, .

[ ] is unpubhshed

;or,’

_court .
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JURISDICTION
x] For cases from federal courts:

The date on which the United States Court of Appeals dec1ded my case

‘ Was..Memher_S_O_._Z.QlB_.

[ ] N o petltlon for rehearmg was tlmely filed in my case.

[x] A timely petltlon for rehearing was demed by the Umted States Court of -
Appeals on the following date: January 243 2019 . . anda copy of the

order denymg rehearing appears at Appendix A

[1 An extension of time to ﬁle the pet1t10n for a writ of certiorari was granted
to and including S (date) on - ‘ (date)
“in Apphcatlon No. __A a S

'The Jur1sd1ct10n of thls Court is mvoked under 28 U S. C. §1254(1)

'[] For cases from sta,tecourts':

- The date on which the highest state court decided my case was
A copy of that decision appears at Appendlx :

[1 A tlmely petltlon for rehearing was thereafter demed on the following date:
,and.a copy of the order denym<7 rehearmg

~appears at Appendlx

['] An extensmn of time to file the pet1t10n for a writ of certlorarl was granted
to and including (date) on : -(date) i in
Application No. A ‘ : '

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



, CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

f;AMENDMENT V : . A |
: No person shall be v deprlved of llfe, llberty,
or property,w1thout due process of law........ R

AMENDMENT v,

In all criminal proceedlngs, the.accused shall enjoy
the rlght to acesoe... (falr trlal).; ....... ceeeraranse .

Title 21'U.S.C. §846 Attempt and.Cohspitacy,

Any person who attempts .or consplracy to commit
any offense defined in this subchapter shall .be subject
. to ‘the same penaltles as those prescribed for the
. offense, the commission which was the obJect of the
. attempt or consplracy oo .

Title 21 U.S.C. §841(a)(1),,ProhibitedlActs

(a) Uﬁlawful acts

Except as authorlzed by thlS subchapter, it shall be
funlawful for any person know1ng1y or 1ntentlonally -

(1) to manufacture,. dlstrlbute, or dispense, or
_possess with intent to manfuacture, distribute, or
‘dlspense, a controlled substance; or -

- (2) to create, -distribute, or dlspense, or . possess
with intent to dlstrlbute or dlspense, a conterfit
substance , :
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STATEMENT OF THE CASE

The Supersedlng Indlctment Count One charge that Petltloner

'Antwan Jones and two co- defendants conspired with each other to
know1ngly and 1ntent10nally" possess with intent to distribute

and dlstrlbute a controlled substance, namely 5 kllograms or more.

"of ‘a mixture and substance contalnlng a detectable amount of cocalne,

in v1olatlon of Title 21 United States Code, Section 841(a)(1)4-

all 1nv1olat10n of Tltle 21 United States Code, Section 846.

Tne §846 consplracy allegatlons charged in Count One did not
charge that Jones and- others ”know1ngly” agreed and~consp1red w1th
-.each others and others. - At trial Jones did not challenge the :
Government s 1nferences that he know1ngly agreed w1th others to
consplre because- the consplracy charged in Count One d1d not
'charge that he "know1ngly" agreed and consp1red with others. At
“trial Jones was not prepared to defend agalnst the Government s
,allegatlons that_he 'know1ngly“ agreed and consplrede1th others.

After all evidence was presented and the partles rested
the1r cases the tr1al Judge gave the 1nstruct10ns to the Jury -
concerning what the-government had to prove in order for the
jury to find Jones guilty of the consplracy charged in Count One.‘
The Court 1nstructed the jury that the government had to prove
the ex1stance of the conspiracy, but also that defendant know1ngly
became a member of the conspiracy with intent to advance the
‘conspiracy. At that p01nt it was to late for Jones to defend
‘hlmself against allegatlons that he "know1ngly" agreed and
' consplred ‘with others to commlt a drug trafflcktng crime

'

because the tr1al was over.
5‘



. I °

REASONS FOR GRANTING THE PETITION

The 1ssue presented 1n this petltlon is an- 1ssue of National

:'1nterest becaue it affects the constitutional flfth amendment

due process rights of all persons presumably 1nnoccent ‘who are

charged under federal law Title 21 U. S. C. §846 Attempt and

Consplracy natlon w1de Tltle 21 U.S.C. §846 as applled is v1olat1ve

-.of the Constltutlonal Flfth Amendment due process right to notlce

the" foundatlon of constltutlonal due ‘process rlghts

and opportunity to respond- Notlce and-opportunlty to respond is
-The Fifth

Amendment.prov1des No person shall be deprlved of l1fe, llberty,

~or’property; without due process of law. The Due Process Clause ;

(a).

to respond

'deprlved of (1) his protected liberty 1nterest

prohlblts the government from depr1v1ng a person of llfe, llberty,

or property under a crlmlnal law:so’ vague that it fails to give
ordinary. people falr notice. of the conduct 1t punlshes, or so’
standerless that 1t 1nv1tes arbltrary enforcement w1thout opportunlty
In the 1nstant case petltloner Antwan Jones was |

and (2) such'
deprlvatlon occured w1thout the requ151te'due-process of law.
IS TITLE 21 U.S.C. §846 ATTEMPT AND CONSIRACY SUBJECT
TO A "VAGUENESS“ CHALLENGE BECAUSE IT EAILS'To PROVIDE
" THE ESSENTIAL ELEMENT OF CONSPIRACY THAT THE DEFENDANT

"KNOWINGLY" AGREED AND CONSPIRED’

Criminal offenses requiring no mens rea have a generally

disfavored status. The failure of Congres explicitly and

unambiguosly to indicate whether mens re is required does not,

signal a departure from this background assumption of our

6.



- criminal law. Mdreover;to interpret>the statﬁte.to dispense
with mens re would be to criminélize.a broad range of apparently
innocent conduct. See United States v. Behrmén,-471 U,S. 419,
85 L.Ed,_Zd 105 S.Cf. (1985). See Morisette v. United States;
342 U.S. 246 250 96 L Ed 288, 72 S.Ct. 240 (1952)("The
contentlon that an injury can amount to a crime only when
inflicted by intention is no prov1n01al or‘tranSLen; notion. It
is universal and persistant in mature systems of law as belief
- in freedom of human will and a consequent ability and duty of
the normal individual to chdose betweeﬁ'good.and eviiﬁ). There
can be no doubt that this established concept has infiueﬁced our
interpretétion of criminal stafutes. Indeed, wé have noted that
the common-law ru1e requiring mens rea has been ﬁfollowed in
regards to statutory crihes evén.whefeﬁthe statutory definition
did not in terms include it".v"Far more than the simple omission
of the appropriate phrase ftom the statutory definition of>a
crime is necessary to justify dispensihg with an inteﬁt
requirement'. United States v. Gypsum, 438 U.S. 422, 57 1L Ed
2d 854, 98:5.Ct. 2864 (1978). "Some indicationAbf congressional
intent, express or implied, is required to dispense with mens
re as an eiement of a crime". United States v. Staples, 511
U.s. 600, 128 L Ed 2d 608, 114 S.Ct. 1793 (1994) (citing Gypsun,
‘supra, at 438, and Morlssette, supra, at 263).

Title 21 U.S.C. §846 Attempt and Consplracy.fails to

include the essential element of "mens re'" of "knowingly"

~ agreed and conspired. In the case at bar Coun; One charges



Jones with a drug trafficking conspiracy underrTitle 21 U.Ss.C.,
§846., and fails to provide"the "mens re' that Jones "knowingly"
agreed and conspired With'others" Jones submits that pursuant
to the ' vagueness doctrlne" 21 U.s. C §846 is unconstitutionally
vague as applled to him and his case because §846 1nv1tes

the exercise of "arbitrary power' by leaving him in the dark
about what §846 demands and ailowes'prosecutors'and the courts
unbridled authority to determine what he must meet at trial
through the charglng functlon and Jury instructions.

In the instant case government prosecutors exercised

"arbitrary'charging powers" and‘abused the charging function

by ch0031ng not to charge that Jones "know1ngly"'agreed and
conspired when they knew that §846 conspiracy was a spec1flc
1ntent crime that required the government t0'prove Jones knowingly
agreed and conspired to commit a drug trafficking crime. In

the Seventh Clrcu1t and other clrcults federal prosecutors

arbltraraly charge that the defendant "know1ngly" agreed and
conspired and in other case they omit the element that the
defendant "knowingly" agreed and consplred In the follow1ng
cases prosecutors charged that: the defendant's ”know1ngly"
agreed and consplred with others Speclflcally see United

States V. Mastrapa, 509 F.3d 652 (4th Cir. 2007) where the

Court stated: v

"In this case Mastrapa plead guilty to Count I
in the indictment charglng him with "knowingly..

..consplrflng]" with others "to knowingly and

8.



inﬁentibnally distribute, and'possess with

intent to'distfibuté 500 grams or more of a

mixture or substsnce contalnlng a detectable
 amount of methamphetamlne in v1olatlon of

' §§841(a)(1) and 846 (b)(1)(A). See 21 Uu.s.c.

' §84§ .......... Mastrap's knowledge, accordlngly
was ;n essentlal element of his guilt for
v1platlon Qf §846”.‘Id.-Mastrapa, 509 F.3d at -
657.

Seer Upited S;ﬁteé'v. Small, 1993 U S App Lexis 881
.(7Eh Cirl.1993)'>Unitéd States v. Green; 779 F 2d 1313 (7th Clr
1979); United States v. Felts,’ 602 F.2d 146 (7th C1r 1997),
| Unlted States v. North 86 Fed Appx 427 (1st, Clr. 2004);

Unlted States v. Paulk 66 Fed Appx 309 (3rd C1r 2003);:Uni£ed
S;a?es v. Johnason 583 Fed. Appx 64 <5Lh Cir. 2014);4Unitéd
-Sta?es v. Wheeler, 535 F.3d 446 (6th Clr 2008); Spe¢ifically

A check of the leglslatlve hlstory and case law addressing

Title 21 U.S.C.

Congress and the Courts agree that conspiracy is a specific

§846 Attempt and Conspiracy reveals that

intent crime. See: United States v. Harris, 536 F.3d 798

Id.

(7th Cir. 2008);"Conspiracy is a_speéific intent crime
| 1994)

'Headnqte;'United States v.iKellum, 42 F.3d4 108 (7th Cir.
"Conspiracy.is a specifi§ intént'crime -See: United Stateé
'v.iBrown,-726 F.3d 993 (7th Cir. 1994) "In order to obtain a

bdrug conspi:aéy'conviction the»Governmen; must éhow defendant

knowingly and intentionally joined the agreement'. Id. Headnote.



..When the triai court gives‘it's jUry instructions

concerning 214U.S.C, §846 the court exercises "arbitrary powers" by
instructing the petit jury that in order to conv1ct defendant
on the §846 conspiracy count the government must- prove beyond
a reasonable doubt that the defendant know1ngly ‘agreed and

consplred with others to commit a drug trafflcklng crime. At

this point in the proceedlngs the subm1s31on of ev1dence 1s

over; the parties have rested thier cases and its to. late for

~the defendant - such as jones - to defend hlmself agalnst the
"jury 1nstruct10ns 1nference that he "know1ngly agreed ‘and
consplred with others to commit & drug trafficking crime"

The Government s arbltrary charglng of §846 and the court's

.arbltrary Jury 1nstructlons effectlvely deprlve defendants -

~ 'such as Jones - of '"notice" that he must meet and be prepared to -
hdefend‘hfmself against government ev1dence that he 'know1ngly
'agreed and consplred with others to commit a drug trafflcklng
crime. "The most basic of due process protections is the-
demand of fair notice." ‘See Connally v._GeneraL Constr._Co.,

269 U.S. 385, 391 (1926). The question to be answered is how
can.a'defendant'- such as Jones - be convicted of an act he
was never indicted for, never chargedzwith and never.givenj
notice or opportunity to defend himself against because the

.statute 21 U.S.C. §846 conspiracy, does not charge or g1ve

notlce that a person must "know1ngly agree and consplre in

order to be gu1lty.of the prohibited act ?

10.



(a). IS TITLE 21 U.S.C. §846 UNCONSTITUTIONALLY VAGUE
AS APPLIED IN THE INSTANT CASE ?

‘"The sufficiency of an 1nd1ctment is measured by to crlterla:
(1) whether the 1nd1ctment contains the elements of the offense
_ 1ntended,to be charged, and suff1c1ently appraises the defendant
of what he must be prepared to meet; and (2) in case any other
proceedings are taken against him for a similar offense, whether
the record shows with_eccuracy to what extent he may plead a formef
acquittal or cdnvictionh. See Russell v. United States, 369 u.s.
749, 8 L Ed 2d 240, 82 5.Ct. 1038 (1962). The drug conspiracy
under 21 U.S.C. §846 charged in Count One of Jones indictment '
fails the number‘(l).criteria forbdetermining the sufficiency of
an indietment.underlRussell, because the conspiracy allegations
under §846 fail to charge. the essentidl "mens rea" element that‘A
Jdnes "knbwinle" agreed and conspired-with others. See Mastrapa,
'supra, 509 F 3d at 657, Mastrapa s knowledge, accordlngly was
an essentlal element of his guilt for violation of §846". "It is
settled law that in order for an indictment to be valid.it must
allege all of the elements which are necessary to constitute a
violation of the statute". Unlted Statesv. Debrow, 346 U.S. 374,

376, 98 L. Ed. 92, 74 S.Ct. 113 (1953)

Jones firmly submits’that'pursuant to the vagueness doctrlne

found under the Fifth Amendment s due process clause Title 21
U.S.C. '§846 is unconstitutionally vague as applied in Count One

of his case;'As applied in this case §846 fails to provide Jones

11.



with "notice" of what_heAis actually being charge with and fails
ito provide‘an opportunity to meet'those'charges and defend against
_them at trial‘as'guaranteed under the.SixthAAmendment_right to.
a'fair;trial.-In this case the Count One's failure to chargedunder
21:U.S.C. §846 that Jones "knowingly" agreed andvconspired with
others produces more unpredictability and arbltrarlness ‘than the
. Due Process Clause of .the Fifth Amendment tolerates. anes convlction

'on Count One under §846 should be vacated as violative of the
vagueness doctrlne and the f1fth and Sixth Amendments of thei
.Unlted States Constitution. | |
The Seventh Circuit panel admits that ,: "the 1nd1ctment did
not expllcltely accuse Jones of - "know1ngly” and ”1ntent10nally"
‘ consplrlng (See Seventh C1rcu1t Order,. Appendix- D, page 3, 12 ).
No further argument 1s requlred as to whether or not the indictment
fails to charge that Jones "know1ngly" and 1ntent10nally" consplred
Citing United States v. Cox, 536 F.3d 723, 727-28 (7th Cir. 2008)
_The Seventthircuitbholds that "The'verb consplre , however
necessarily entails an intent to-act" ....... .."And it is not necessary
to spell out each element of an offense in ‘the indictment so iong
as "each element of the offense [is] present in context". citing
United States v. Smith, 223 E.3d;554,d571'(7th Cir. 2000). In the
instant case theddrug conspiracy charged inlCount One under 21
U.S.C. §846 fails to allege the "mens rea" of "knowingly" in
| any context or form vhatsoever Count One fails to charge an offense
| against the United States because it fails to charge the essential

element that Jones "knowingly" agreed and conspired.

12.



 CONCLUSION

~ The petitib_h for a writ of certiorari should be granted.

- Respectfilly submitted,
trtwan Jor@/,’/pro Sse

'ADa’ce: 3(//%/27/5’ -
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