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I N THE SUPREME COURT OF THE UNI TED STATES

MALVI N NATER- AYALA, Petitioner
V.

UNI TED STATES OF AMERI CA, Respondent .

ON PETITION FOR A WRI T OF CERTI ORARI TO THE
UNI TED STATES COURT OF APPEALS FOR THE FI RST CI RCUI T

PETI TION FOR A WRI T OF CERTI ORARI

Mal vin Nater-Ayala, the petitioner herein, respectfully
prays that a wit of certiorari issue to review the judgnment of
the United States Court of Appeals for the First Circuit which
affirmed his conviction and sentence as reported in US. v.

Nat er - Ayala, 15-1758, (1 Cr., 12-21-2018) decided on Decenber

21, 2018.
OPI NI ONS BELOW
The Decenber 21, 2018 decision of the United States Court of
Appeals for the First Crcuit, whose judgnent is herein sought to
be reviewed was not reported but decided on sunmary judgnent, as

United States v. Angel Melendez-Orsini, 15-1758 (1t Cir., 12-21-

2018), and the final order is reprinted in the Appendix to the
Petition at p..
JURI SDI CTI ON

This case arises froma plea agreenent in the United States



District Court for the District of Puerto Rico.® The District
Court judge inposed a sentence that focused only on punishnent
and not the totality of the 8§ 3553 sentencing goals. The First
Circuit Court of Appeals affirned the sentence on summary
di sposition. The defendant noved for rehearing. That notion was
deni ed.

CONSTI TUTI ONAL PROVI SI ONS, TREATI ES, STATUTES, RULES AND

REGULATI ONS | NVOLVED
18 U.S.C. 8§ 3553
1t CGr. R 27.0(c)
STATEMENT OF THE CASE

The defendant did not challenge the followng facts as part
of his change of plea. The defendant acknow edged that, in or
about March 2007, and continuing up to in or about OCctober, 2011,
he did knowingly and intentionally conbine, conspire, and
confederate and agree together, and with others, to conmt an
of fense against the United States. Apx.61. That is to possess,
with intent to distribute and distribute, controlled substances,
namely five ‘kilos’ or nore of cocaine, two hundred and eighty
grans or nore of cocaine-base crack, a mxture or substance
containing a detectable anobunt of marijuana, and a detectable
anount of Oxycodone, at the Llorens Torres Public Housing

Project, and wthin one thousand feet of two elenmentary public

1

Ref erences to the Addendum are denoted “A.” followed by the page
nunber in the Addendum References to the brief are denoted “P.”
foll owed by the page nunber. References to the Appendi x are
denoted “Apx.” followed by the page nunber.



schools, the Luis Llorens Torres Elenentary School and the Maria
Martinez de Perez Almroty El ementary Public School. Apx.62.

For purposes of this agreenent, the parties stipulated that
this defendant was accountable for the possession, with intent to
distribute and the distribution, of at |east one hundred and
ni nety-six grans, but |less than two hundred and eighty grans of
cocai ne-base crack, at a drug point located in the area under the
control of the Calle 4 Gang, wthin the Luis Llorens Torres
Housing Project, and within one thousand feet of two elenentary
school s. Apx. 62.

The defendant, as a nenber of the drug trafficking
organi zation, received large quantities of cocaine, and was a
cocai ne-base crack drug point owner. He was in charge of cooking,
preparing, and packing these controlled substances for the
distribution at the drug point for financial gain and profit.
Apx. 62-63.

The defendant admtted that he possessed firearns and
supplied firearns to others as part of the conspiracy. He also
incurred in violent acts, nmade credible threats to use violence
or directed the use of violence, in furtherance of the drug
conspiracy. Apx.63.

REASON FOR GRANTI NG THE WRI T

THE DI STRICT COURT ERRED WHEN I T | MPOSED A SENTENCE THAT WAS

GREATER THAN NECESSARY TO ACCOMPLISH THE GOALS OF

SENTENCI NG

A The sentence suggested by the defendant

fully addressed all the goals of sentencing.




The trial court was required to inpose a sentence
sufficient, but not greater than necessary, to conply with the
pur poses of sentencing. 18 U S. C § 3553. Sone of those purposes
were to reflect the seriousness of the offense, to pronote
respect for the law, and to provide just punishment for the
of fense. Another goal is to afford adequate deterrence. The
sentence nust also consider the goals of rehabilitation and the
preparation of the defendant to return as a productive, |aw
abi di ng nenber of society.

The District Court Judge agreed that the defendant’s offense
level was 35, and that he was a category one offender. The
gui del i ne range for the defendant was between 168 and 210 nont hs.
Apx. 74, 104,

The defendant proposed a sentence of incarceration for 168
months. Gven the defendant’s offender status, and all of the
maxi mum upward adjustnents used to calculate his offense |evel
his change in personal attitude, and his successful efforts to
rehabilitate hinself while in prison, this sentence net the goals
of sentencing. It was a sentence sufficient, but not greater than
necessary, to conply with the purposes of sentencing.

The governnent agreed that the defendant was not the only
| eader of the conspiracy. There were actually three |eaders, and
the only reason the government designated this defendant as
nunber one was that he had been in a |eadership role for the
| ongest period of time conpared to the other two. Apx.76.

At the time of sentencing, the defendant had made

significant strides toward turning his life around. He had been



incarcerated for four years, and had taken advantage of that tine
to inproving hinmself. He had selflessly helped a cell-mate in
need, and kept that fact to hinmself. Apx.84. He had no
di sciplinary actions, even for mnor infractions. Apx.84-85. He
worked in the prison. He had worked as an orderly; providing
cl eaning services. He was currently dealing with neals for the
other prisoners. He took every course that he was eligible for.
He showed behaviors, attitudes and efforts to inprove hinself,
and focus on the right val ues. Apx. 85.

He suffered great losses in his life, but was trying and
succeeding in overcomng his prior world of constant tension,
pressure and viol ence. Apx.86. He left school because he lived in
a very dangerous neighborhood, and his nother felt it was too
dangerous for himto wal k through that nei ghborhood to get to the
High School. Apx.86-87. He was an avid athlete. Apx.86. He
continued to | earn and understand English, and his mastery of the
| anguage was i nproving. Apx. 86.

He had a very real social structure to return to when he was
finally released from prison. He had strong support from his
famly nmenbers, a great nunber of which attended his sentencing.
Apx.87-88. During his own address to the District Court judge, he
first apologized to the famly that were present. He told them
that he would | eave prison as “an honest man, a man with a clear
m nd, an objective mnd and [that he] will recognize the offenses
[ he] has commtted.” He promsed them that he would go “on the
straight path.” Apx.89-90.

When he addressed the Court, he said that during the four



years he had already been in prison, he had |earned how to help
others, from the heart, asking for nothing in return, wthout
having to intimdate or use violence; only wth affection and
humlity. He learned to earn his noney “with the sweat of his
brow.” Al though he did not earn much, he felt proud that he was
maki ng honest noney. He said that he knew he had to pay for the
of fense he comm tted. Apx.90-91

The governnent agreed to a specific quantity of drugs which
were possessed by this defendant. Nevertheless, the D strict
Court judge determned the defendant’s sentence not on that
quantity, but on what she knew “well exceeded the anounts that
have been stipulated for bargaining purposes by this defendant.”
Apx. 108. She also had a table that was prepared throughout the
case, listing not only the defendant’s involvenent, but actually
the co-defendant’s participation as well. Apx.109. That table was
not before the court as evidence in this case although the
District Court judge relied on the table in determning the
def endant’ s sentence.

The governnent stressed that fact that the defendant
possessed and gave firearns to others. Apx.95. This was inproper
because the defendant had filed a notion prior to his change of
pl ea contesting the inproprieties in both the nunber of firearns
and the allegations concerning the firearns. The Magi strate Judge
stated that, “[a]lnd | understand as well that, because M. Nater
is only pleading guilty to count one, those issues are really
not...they're really not issues anynore.” Later the Magistrate

judge again told the defendant, [a]s to the firearnms count, it’s



really a non-issue. Because if you decide to plea, count two, the
firearms, that count will be dism ssed. Ese cargose |la archiva.”
Apx.24, 33. Once the case finally went to sentencing, the
firearnms count did, in fact, matter a lot. The issues about the
nunber of firearns and allegations about the types of firearns
were very big issues. This raised a serious question about
whet her the defendant understood the significance that the types
and nunber of firearms would play in his sentencing after the
pl ea.

The governnment recited a litany of violent acts that the
government wanted to attribute to this defendant. Apx.96-99. The
evi dence they had, however, was |ess than resounding. Al of it
was based on only eye-witness testinony, Apx.100-01, which has
recently been shown to be less than reliable in all cases. The
enpirical evidence denonstrates that eyew tness msidentification
is the single greatest cause of wongful convictions in this
country. Researchers have found that a staggering 76% of the
first 250 convictions overturned due to DNA evidence since 1989
i nvol ved eyew t ness m sidentification. St udy after st udy
denonstrates that eyewitness recollections are highly susceptible
to distortion by postevent information or social cues; that
jurors routinely overestimate the accuracy of eyew t ness
identifications; that jurors place the greatest weight on
eyewi tness confidence in assessing identifications even though
confidence is a poor gauge of accuracy; and that suggestiveness
can stem from sources beyond police-orchestrated procedures.

Perry v. New Hanpshire, No. 10-8974, January 11, 2012, pp.40-41




(U. S, 2012) (Sot omayor, dissenting).

One of the violent incidents that the governnent recited
invol ved an offense where this defendant was nonitored by an
electronic bracelet on home confinenent. Wen the video
surveillance of that incident was reviewed, this defendant was
not there. Apx.101-03. The District Court judge interjected
personal past knowl edge to support the governnment’s claim by
relying on a nmenory of a prior plea agreenent proffer which was
not part of this agreenent. Apx.103.

The District Court judge nade an upward vari ance because she
felt the qguidelines did not reflect the seriousness of the
defendant’s participation in the conspiracy. The fact was,
however, that every single adjustnment in reaching the base
of fense |level, whether it be for violence, for firearns, or for
| eadership was nmade to the maxi num |l evel. Apx. 116.

The governnment also referred to the defendant being in
possession of stolen property, which even they conceded was not
part of this case, but which they wanted the District Court judge
to be aware of. Apx.99. The governnent went on to |ist another
arrest, for which no probable cause was found. Apx.99. The
District Court judge conceded that she took into consideration
activities that occurred before the beginning of the conspiracy,
when sentencing the defendant for this conspiracy al one. Apx. 94,
96, 106.

The governnent stated that they wanted the high end of the
gui delines to be inposed. Apx.100. The high end of the guidelines

was 210 nonths, but they wanted 262, which was far beyond the



hi gh end of the guidelines. That was due to the fact that between
the time of the change of plea and the tinme of sentencing,
Congress had determned that the penalties for cocaine-base
crack, had been too severe. The Fair Sentencing Act of 2010 as
i npl emented by new sentencing guidelines, substantially reduced
crack cocaine sentences, including the nmandatory m ni num
sentences. 21 U S.C 8§ 841(b). The governnment did not believe
that they should have to suggest a sentence that was consi stent
wth the Fair Sentencing Act, nor did the District Court judge
feel constrained to abide by the Act either.

The District Court judge relied on evidence that was not
before the <court. She <considered the fact that [the drug
trafficking organization] was wdely known in Puerto Rico as one
of the nost violent ones, wth violent acts not only against
rival gangs, but as disciplinary neasures against gang nenbers
that were suspected of violating the gang’s own rules. The source
of this information was an adm ssion by a co-defendant in a
separate proceeding. Apx.107. The District Court judge also
stated, “[wjhen | nentioned the organization is known as one of
perhaps the nost violent ones in the District, it is clear and |
think it is comonly known and there would be no need for
addi ti onal evidence as to that, that Llorens Torres is and has
been and known to be in a state of seizure by all of the violence
t hat happens there.” Apx.119. There can be no question that the
sentence was driven by extrajudicial evidence, and personal bias
on the part of the judge. Any reference to extrajudicial evidence

by the trial judge destroys the fundanental prem se of any trial



that the ultimte decision rests solely upon evidence presented
by the parties within the confines of the rules of evidence.

Scott v. Chio, 480 U.S. 923, 925 (1987)

The trial court judge stated that the reason the sentence
was i nposed was the need to punish. The District Court judge was
focused on only the punishnment aspect of § 3553.

This Honorable Court stated that the trial court judge
“should be guided by the broadly worded goals of sentencing
spelled out in section 3553(2), to which Kinbrough pays homage.”
U.S. v. Rodriguez, 527 F.3d 221, 228 (1% Cr., 2008). A District

Court should not evaluate a request for a sentence pieceneal,
exam ning each section 3553(a) factor in isolation, but should
instead consider all the relevant factors as a group and strive
to construct a sentence that is mnimally sufficient to achieve
the broad goals of sentencing. |d. (enphasis added). See 18
US C 8 3553(a) (requiring judicial tenperance such that the
sentence inposed nust be "sufficient, but not greater than
necessary, to conply with" the purposes of sentencing); see also

United States v. Rodriguez, 527 F.3d 221, 228-29 (1st Grr.

2008) (di scussing Suprenme Court's decision in Kinbrough v. United

States, 552 U S. 85, 128 S. (. 558, 169 L.Ed.2d 481 (2007), as

reflective of the parsinony principle). US. v. @Gllardo-Otiz

666 F.3d 808, 817 (1%t Cir., 2012). Here, the trial court judge
specifically singled out one factor in isolation; that being
puni shnent .

The defendant put objections on the record for any variance

or wupward departure based on violence, firearms, and his

10



| eadership role. Those argunents were therefore preserved for
review by this Court. Apx.110.

This Court stated that under the Due Process C ause of the
Fifth Anendnent and the notice and jury trial guarantees any fact
(other than prior convictions) that increases the maxi num penalty
for a crime nmust be charged in an indictnent, submtted to a

jury, and proven beyond a reasonable doubt. United States v.

Zaval a-Martf, 715 F.3d 44, 54 (1%t Cir., 2013); quoting Jones v.

United States, 526 U.S. 227, 243 n.6 (1999).

That was not the case where the District Court judge relied
on facts not in evidence, including facts drawn from persona
recol l ection of prior proceedings, and the arena of public nedia
and opinion. It was not the case with this trial judge s opinion
about the defendant’s need for punishnent.

B. The Court of Appeals Court could hear the present

appeal .

Al t hough there was a waiver of appeal clause in the plea
agreenent, this Court can set aside the waiver. Pre-sentence
wai vers are enforceable if they neet <certain criteria. The
def endant nust enter the waiver knowingly and voluntarily. “In
exam ni ng whether the defendant knowi ngly and voluntarily waived
his appellate rights, the text of the witten plea agreenent and
the change of plea colloquy are of critical inportance.” Sotirion

v. United States, 617 F.3d 27, 33 (1%t Cir., 2010). Here, serious

gquestions are raised as to how knowi ngly the change of plea was
entered. The defendant had been assured by the Magi strate Judge

that the nunber of firearnms and firearns allegations would not be

11



an issue. Instead, it was a mgjor issue at sentencing. Had the
def endant known how nmuch his sentence would be increased because
of his reliance on that assurance, he may very well not have
changed his plea. The plea was not nade know ngly.

“Second, even if the waiver is knowng and voluntary, [this
court retains] discretion not to enforce the waiver if it would

result in a ‘mscarriage of justice’ .” Sotirion v. United States,

617 F.3d 27, 33 (1%t Cr., 2010). In the present case, the
District Court judge relied on extrajudicial and anecdotal
evidence. The District Court judge relied on evidence that was
outside the terns of the plea agreenent. The defendant had been
told earlier that one of the nmajor grounds for his increased
sentence would not be an issue if he changed his plea. That
resulted in a sentence that was 52 nonths greater that the
maxi mum gui del i ne cal cul ati on.

As nentioned above, the defendant did object on the record
to the increases to his sentence bases on violence, firearns and
his | eadership role.

By affirmng the sentence on summary disposition, the
def endant was deprived of any guidance regarding the Court of
Appeal s underlying rationale for their decision.

CONCLUSI ON

For all the reasons stated above, this Honorable Court

should review the decision of the United States Court of Appeals

for the First Crcuit and grant the wit of certiorari.

12



THE DEFENDANT
BY H S ATTORNEY

/s/ John T. Quderkirk, Jr.

John T. Quderkirk, Jr.
P. O Box 2448
Westerly, R 02891-0924
401. 932. 4800

j ouderkirk@tt. net

CERTI FI CATE OF SERVI CE

|, John T. OQuderkirk, Jr., do hereby certify that 1| have
caused the foregoing to be served by mailing a conplete copy to
the Clerk of the United States Court of Appeal for the First
Circuit, 1 Courthouse Way, Suite 2500, Boston, MA 02210-3004, one
copy each to N colas Warren Cannon, Esgq. and Mariana E. Bauza
Al nonte, Esqg., both of the US. Attorney’'s Ofice, 350 Carlos
Chardon Ave., Torre Chardon Ste. 1201, San Juan, PR 00918-0000
and the Solicitor Ceneral of the United States, Room 5614, DOQJ,
950 Pennsyl vani a Avenue, N. W, Washi ngton, DC 20530-0001, on this
25" day of March, 2019.

/s/ John T. Quderkirk, Jr

John T. Quderkirk, Jr.

AFFI DAVIT OF TI MELY FILING (SUP. CT. R 29.2)

Under oath | depose and say that ny nanme is John T.
Quderkirk, Jr., and that | amthe attorney for the petitioner. On
January 21, 2019, | submitted a copy of the Petition to the Cerk
of the United States Supreme Court at 1% Street, N. E. ,
Washi ngton, DC 20543-0001 via the Court’s electronic filing
system The final judgenent was entered on Decenber 21, 2018 and
the last day for filing is March 21, 20109.

/s/ John T. Quderkirk, Jr.

John T. Quderkirk, Jr.
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United States v. Angel Ml endez-Orsini, 15-2535 (1%t Gr., 12-21-
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Case: 15-1758 Document: 00117363260 Page: 1 Date Filed: 11/08/2018

United States Court of Appeals
For the First Circuit

No. 15-1758
UNITED STATES,

Appellee,
V.
MALVIN NATER-AYALA, a/k/a Malvin,

Defendant, Appellant.

Before

Howard, Chief Judge,
Lynch and Thompson, Circuit Judges.

JUDGMENT

Entered: November 8, 2018

Entry ID: 6211732

Appellant Malvin Nater-Ayala pleaded guilty, pursuant to a plea agreement, to conspiring
to possess with intent to distribute controlled substances. On appeal, he argues that the district
court erred in imposing an upward-variant 262-month sentence. The government moves for

dismissal or for summary disposition.

We have carefully reviewed the parties' submissions and relevant portions of the record. Even
assuming, without deciding, that the appeal is not barred by the appeal waiver in the plea
agreement, we conclude that the appeal does not present a "substantial question" and that
affirmance is in order. 1st Cir. R. 27.0(c). Accordingly, we grant the government's motion for
summary disposition. See United States v. Santiago-Rivera, 744 F.3d 229 (Ist Cir. 2014)

(reasonableness principles).

Affirmed. See 1st Cir. R. 27.0(c).

By the Court:

Maria R. Hamilton, Clerk
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UNITED STATES COURT OF APPEALS
FOR THE FIRST CIRCUIT

No. 15-1758

UNITED STATES
Appellee,

V.
MALVIN NATER-AYALA, a/k/a Malvin
Appellant.

Motion to Reconsider and Vacate the Judgment issued on
November 8, 2018

Now comes the defendant, pursuant to F.R.A.P. 25 and 27,
who moves this Honorable Court to reconsider and vacate the
November 8, 2018 judgment. In making that judgment, the Court

relied on United States v. Santiago-Rivera, 744 F.3d 229 (1st

Cir., 2014). The present appeal is distinguishable from that

matter. In the Santiago-Rivera matter, the record made manifest

that the defendant’s action during the incident was part and
parcel of a persistent pattern of serious crimes. Santiago-
Rivera, 744 F.3d at 234. In the present case, the District Court
judge relied on extrajudicial, anecdotal information that was
not in evidence. The District Court’s reliance on information
that was not in the record presents a different issue.

The District Court judge stated that the drug trafficking
organization at hand had been described in Puerto Rico as one
of the most violent ones and incidents to which others have even

admitted responsibility. Apx.107. She reported that another co-
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defendant in a different prosecution admitted shootouts with
Puerto Rico police officers. Apx.107. The record in this co-
defendant’s case was not manifest with that evidence. The
District Court judge stated that the defendant was suspected to
be responsible, not that there was evidence in the record that
this defendant was, in fact, responsible. The record in this
case did not include this defendant admitting to those actions.

The District Court judge cited two prior arrests in which
no probable cause was determined, one of which was outside the
time-frame of the conspiracy. Apx.110-11. She acknowledged that
this defendant had no criminal history. Apx.111. She stated that
she relied on notes she had taken during other defendant’s
guilty pleas. Apx.11ll. That information was not manifest in the
record of this case.

The District Court judge opined that it was clear and, in
her opinion, commonly known that the area of the organization’s
activities were in a state of seizure. In light of that commonly
known anecdotal “knowledge,” there would be no need for
additional evidence on the record in this defendant’s case.
Apx.119. She was confident that this extrajudicial knowledge was
sufficient to increase the defendant’s sentence, even though it
was not in the record of this case. The District Court judge
admitted that she relied on her memory of a prior plea agreement

which was not part of this case. Apx.103. The District Court




Case: 15-1758 Document: 00117366661 Page: 3  Date Filed: 11/16/2018  Entry ID: 6213659

judge utilized information which even the government conceded
was not part of this case. Apx.99. As stated in the defendant’s
brief, the fundamental premise of any trial is that decisions
rest solely upon evidence presented by the parties within the

confines of the rules of evidence. Scott v. Ohio, 480 U.S. 923,

925 (1987).

In the case cited by the panel, the issue was the amount
of significance that the District Court attached to mitigating
factors. In the present case, the issue was whether the factors
that the judge considered were in the record before the Court
at all. Due to the different nature of the questions in the
panel’s cited case and the present case, the Court should
reconsider the judgment, vacate the judgment and consider the
appeal on its merits.

WHEREFORE, the defendant prays that the Court reconsider and
vacate the November 8, 2018 judgment.

THE DEFENDANT
BY HIS ATTORNEY

DATED: November 16, 2018 /s/ John T. Ouderkirk, Jr.

John T. Ouderkirk, Jr.
P.O. Box 2448

Westerly, RI 02891-0924
401.932.4800

Atty. No. 56227



Case: 15-1758 Document: 00117381145 Page:1  Date Filed: 12/21/2018

United States Court of Appeals
For the First Circuit

No. 15-1758
UNITED STATES,
Appellee,
V.
MALVIN NATER-AYALA, a/k/a Malvin,

Defendant, Appellant.

Before

Howard, Chief Judge,
Lynch and Thompson, Circuit Judges.

ORDER OF COURT

Entered: December 21, 2018

Entry ID: 6221382

Malvin Nater-Ayala's "Motion to Reconsider and Vacate the Judgment issued on

November 8, 2018" is construed as a petition for panel rehearing, and denied.

By the Court:

Maria R. Hamilton, Clerk

cc: John T. Ouderkirk Jr.
Malvin Nater-Ayala
Julia Meconiates
Myriam Yvette Fernandez-Gonzalez
Mariana E. Bauza Almonte
Teresa S. Zapata-Valladares
Jose A. Contreras
Juan Carlos Reyes-Ramos
Edward Gantar Veronda
Nicholas Warren Cannon




