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1 prove up all this criminal history that we talked about, 

2 that's my burden to do, right? 

3 A. That's what we're doing. 

4 Q. And if it's wrong I may not be able to do it, 

5 right? 

6 A. That's what we are doing. 

7 Q. And he explained to you. And that's why he will 

8 object when it's the right time to do that, right? 

9 A. He attempted to investigate me showing there are 

10 -- or several records that were pulled from Travis County 

11 that I told him were fixed because I was incarcerated in 

12 Bartlett State Jail, that were included in Dr. Kit 

13 Harrison psyche eval and included in the case file. I 

14 attempted to dispute those. He refused to look at them 

ch 
15 amongst many other things, like the DNA and the bloody -- 

16 he refused to acknowledged any of them. When I finally 

17 wrote the State bar and then he attempted to -- he 

18 attempted to question my competence to stand trial.. And 

19 even in the State Bar he evaded the charges that don't 

20 apply and focused on the ones that do, much like you are 
... 
right now. 

22 Q. You don't like to be in situations where you 

23 don't have much power, right? 

24 A. Is that your belief? 

25 Q. I am asking you a question, sir. 

MARTHA D. KOOMAR, CSR 
936-539-7832 
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Duroy, Thomas 

From: Duroy, Thomas 
( ent: Friday, September 25, 2015 3:24 PM 

To: Hoff, Todd; James, Andrew; Stephenson, John; Galczynski, Angelica; Wright, Jessica; 
Greenwood, Terance; Zenor, Bruce; Bivens, Kenneth; Slusher, Timothy 

Subject: RE: MCSO 15A012928 / MURDER (MICHELLE BECKER - V) / EVIDENCE TO BODE 
CELIMARK FORENSICS / EMAILED BODE CELLMARK LAB REPORT (09-25-2015) 

Attachments: CCB1579-0356_reportdf 

ALL - I just received the Bode Celimark Forensics Lab report regarding this case, which is attached. On at least one 
exhibit, such as the swab from suspects' hands (E03), which you might expect his DNA to be there, please note that 
suspect was  _excluded fromthe MAJOR component of the mIxture o more people). The MAJOR component is 
the victim. The MINOR portion of this component (which could be the suspect) could not be compared, probably due to 
the mixture. Bode forwarded everything to OPS for review regarding CODIS upload. Supplement report, supporting 
docs. and CD from me will follow soon. 

SEE ATTACHED 

Thanks! 

Tommy 

Detective Thomas Duroy 
Montgomery County Sheriffs Office 
Cold Case-Homicide Squad .. 

1520 Lake Front Circle, Suite 900 
The Woodlands, Texas, 77380 
281-297-6507 (Office) 
936-672-1844 (Cell) • 

281-297-6599 (Fax) .. 

Thonias.duroyrnctx.org . 

From: Duroy, Thomas 
Sent: Friday, September 04, 2015 10:36 AM 
To: Hoff, Todd; James, Andrew; Stephenson, John; Galczynski, Angelica; Wright, Jessica; Greenwood, Terance; Zenor, 
Bruce; Bivens, Kenneth; Slusher, Timothy 
Subject: :MCSO 15A012928 / MURDER (MICHELLE BECKER - V) / EVIDENCE TO BODE CELLMARK FORENSICS 

ALL, 

The below listed evidence was delivered to Bode Celimark Forensics this morning (09/04/2015) for a 15-Day 
turnaround. The total cost was $10,687.50. Supplement report and supporting docs will follow soon. 

Thanks, 

. onlrny 

Detective Thomas Duroy 
1 



iii:i: 

SUPREME COURT OF THE UNITED STATES 

PETITION FOR WRIT OF 12- 

14.4e"-r. (rp 
Petitioner respectfully prays that a writ of eertiorm4 issue to review the judgment below. 

OPINIONS BELOW 

[v]"Fior cases from federal courts: 

The opinion of the United States court of appeals appears at Appendix to 
the petition and is 
[1 reported at ; or, 
[] has been designated for publication but is not yet reported; or, 
{ I is unpublished. 

The opinion of the United States district court appears at Appendix " to 
the petition and is 
[I reported at ; or, 
[ ] has been designated for publication but is not yet reported; or, 
[iiünpublished. 

[4'or cases from state courts: 

The opinion of the highest state court to review the merits appears at 
Appendix A to the petition and is 
[ ] reported at ; or, 
[ ] has been designated for publication but is not yet reported; or, 
[ I is unpublished. 

The opinion of the - 
appears at Appendix to the petition and is 

court 

II] reported at ; or, 
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished. 

1. 



JURISDICTION 

[LJ1c cases from federal courts: 

The date on which the United States Court of Appeals decided my case 
was f.ei1t9f'I5 

[1 No petition for rehearing was timely filed in my case. 

timely petition for rehearing was denied by the United States Court of 
Appeals on the following date: '/6'0' , and a copy of the 
order denying rehearing appears at Appendix e k 5 

[] An extension of time to file the petition for a writ of certiorari was granted 
to and including (date) on ____________________ (date) 
in Application No. -A 

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1). 

["Fi r cases from state courts: 

The date on which the highest state court decided my case was  

A copy of that decision appears at Appendix A 

[ ] A timely petition for rehearing was thereafter denied on the following date: 
and a copy of the order denying rehearing 

appears at Appendix 

[ II An extension of time to file the petition for a writ of certiorari was granted 
to and including (date) on (date) in 
Application No. _A_______ 

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a). 
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S . 
Bode Ceilmark Case #: CC81579-0356 Date: September 22, 2015 
Agency Case #: 15A012928 

DNA Processing, Results, Conclusions, and Statistics (Continued): 

The individual associated with sample CCBI 579-0356-RI 6 (Johh Dee Weter Jr) is excluded 
as a possible contributor of the partial DNA profile obtained from the sample listed above. 

See Table I for summary of alleles reported for each sample. 

Notes: 
I. Testing performed for this case is in compliance with accredited procedures under the 

laboratory's ISO/lEC 17025 accreditation issued by ASCLDILAB and ANAB. Refer to certificates 
and scopes of accreditation for certificate numbers ALI-231-T and AT-1672, respectively. 
The DNA profiles reported in this case were determined by procedures that have been validated 
according to the standards established in the FBI's Quality Assurance Standards for Forensic DNA 
Testing Laboratories. 
Any reference to body fluids in evidence descriptions are based on the written descriptions of the 
samples by the submitting agency. 
The DNA extracts and submitted evidence will be returned to the Montgomery County Sheriff's 
Office. 

Report submitted b, 

lq,v—  

Hope Parker, MSFS 
DNA Analyst (I 
[DNA] 

Jaclyn Benjamin, MFS 
Forensic Biology Analyst I 
[Forensic Biology] 

iiks 
Page 6 of 8 
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96:23, 117:10 

charges [6]- 21:15, 
44:24, 98:19, 103:4, 

MARTHA D. KOOMAR, CSR 
936-539-7832 
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S 
Bode Celtmark Case #: CCB1579-0356 
Agency Case #: 15A012928 

is 
Date: September 22,2016 

( DNA Processing, Results, Conclusions, and Statistics (Continued): 

The probability of randomly selecting an unrelated individual with this DNA profile at 9 of 15 
loci tested is: 

I in 550 thousand in the US Caucasian population 
I in 1.8 million in the US African American population 
I in 760 thousand in the US Hispanic population 

The following loci were not used in the statistical calculation due to no results being obtained: 
D8$1179, D21SII, D7S820, CSFIPO, D2S1338, and DI 8S51.  

The individual associated with sample CCB15790356-R16 (John Dee Water Jr) is excluded 
as a possible contributor of the partial DNA profile obtained from the sample listed above. 

The DNA profile obtained from sample CCBI 579-0356-E09 is consistent with a mixture of at 
least two individuals including a major female contributor (Female 1). 

The major component DNA profile matches the DNA profile obtained from sample CCB1579 
0356-R15 (Michelle Renee Becker), 

The probability of randomly selecting an unrelated individual with this DNA profile at 6 of 15 
loci tested is: 

I In 6.6 million in the US Caucasian population 
I in 16 million in the US African American population 
I In 27 million in the US Hispanic population 

The following loci were not used in the statistical calculation due to the inability to resolve a 
major component: D2IS1I, CSFIPO, D135317, 016S539, 1)251338, DI 8S51, D5S818, and 
EGA. 

The following locus was not used In the statistical calculation due to no results being 
obtained: D75820. 

The individual associated with sample CCB1579-0356-R16 (John Dee Water Jr) is excluded 
as a possible contributor of the major component DNA profile obtained from the sample listed 
above. 

Due to the possibility of allelic drop out, no conclusions can be made on the minor alleles 
present in the sample CCBI 579-056-E09. 

No DNA profile was obtained from sample CCBI 579-0356-E12. 

A partial DNA profile was obtained from sample CCB15790356-E14. 

The partial DNA profile matches the DNA profile obtained from sample CCB1579-0356-R15 
(Michelle Renee Becker). 

The probability of randomly selecting an unrelated individual with this DNA profile at 8 of 15 
loci tested is: 

I in 5.8 million in the US Caucasian population 
I in 76 million in the US African American population 
I in 14 million in the US Hispanic population 

The following loci were not used in the statistical calculation due to no results being obtained: 
D21SII, D7S820, CSFIPO, THOI, 019S433, vWA, and TPDX. 

Page 4of8 to 



--- 

V A1Irl 

r/1 4Ai 

P - 

7 7. 

rro1l' 

(á 

5 k h1 alof  hof 

vo kop p r1'f aIIeJ by  f4,e er 

41( 
(W 10 OTh Ck 31<  

A L $ 

pa 

O(r i 

At 

 

01 efe 
U O5 

rp! 4rieJ g t ri-c, 

ho (It ho 
CwIA 

Vill 

IIO 

r 

ç Cor 
tC 1 

a1 , 

C1 

Hi 

  , J i ^5 rr 
&si 

A 

1 

bt 

IOkLi M  
— 

t 

C! 

3 A 

ç 

( 



30 

1 THE COURT: It's overruled as to hearsay. 

2 Q. (By Mr. James) So you can't say whether if those 

3 were or weren't caused, if any of those delusions that he 

4 purports to have had, you can't say whether they were or 

5 weren't caused from methamphetamine use? 

6 A. No, I can't. Michelle told me what was going 

7 I On. 

8 Q' And Michelle had caught him using meth at 

9 various times in the past? 

10 A. She never told me anything about the meth. 

11 MR. JAMES: Pass the witness,. 

12 MS. BROWN: Nothing further-for this 

13 witness, Your .Hono.r. 

14 THE COURT: Okay. Hang out for' One 'second. 

15 Okay. Call your next. 

16 MS. BROWN: 'May I approach, .Your Honor? 

17 THE COURT: Sure. 

18 (Bench conference begins. ) ,  

19 MS. BROWN: We are at the end ,of our case. 

20 Mr. Weter wants to testify. 

21 MR. YATES: Judge, I think we shpuld read 

22, him his rights./ We don't think he should go on. He 

23 wants to go on. We think we have to let him goon 

24 because he wants to. 

25 THE COUR  
r. 
T: We're going to take a break. 

MARTHA D. KOOMAR, CSR 
936-539-7832 
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1 under the influence of methamphetamine? 

2 A. Because my son, Michael, have it at that time 

too. 

V 

, And you.and. Michael and Terry all gave written 

5 statements -- I don't believe Terry did. 

6 You, Cashada, and Michael gave written 

7 statements. Is there any reason that why Michael would 

8 have said that the brain scanner act'started in Austin, 

9 Texas with the dope dealer. 

id A. ' That I don't know because I didn't live with him 

11 at the time. , 
•V V , 

12 Q. So you can't think of any reason that Michael 

13 would refer to it as an act?  

14, V A. I cannot. I'm not Michael. I'm sorry. 

15 V VQ. 

And Michael, he really cares about John, doesn't 

16 he? 
 

17 'A'. They're brothers.'  

18 Q. And Michael had not been  -ooer.ativeith V 

19 talking to myself or to any of our investigatorswhen 

20 they tried to talk to hun? 

A. Well, Michael had a drug habit himself. And 

22 since this has happened, my son has been clean for a ' 

V V 23 year, almost a year and two months. 

24, Q. I'm glad to hear that. 

25 Do you remember telling -- and you told 

MARTHA D. KOOMAR, CSR 
936-539-7832 
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1 had been arrested and put in the jail? 

2 A. Like I said, it has.be .n quite a long time ago. 

3 Q. But if you are on an audio recording, telling 

4 Detective Hof that, would you dispute that? 

5 A. No. 
. 

6 Q. Are you aware that at the same time that John 

7. was. ir , the jail he wouldn't open his eyes, wouldn't speak 

8 to anybody, was refusing to communicate with anyone? 

9 A. No, I wouldn't. 

10 Q. . But yet he was able to try to call you,,  right? 

11 A. I don't know. 

12 Q. Now,. 'John also has -- we talked about 

.11 methamphetamine. 'He also has,  problems with alcohol.? 

. 14 A. Yes. 

15 Q. And, 'act, you told Detective Hof that even 

.16 when he was on his medicine, him and.alcohol don't get 

17 along?'  

18 A. That he doesn't -- his' body 'chemistry can't 

' 19 handle alcohol. 

20 'Q. 'You also told Detective 'Hof that he doesn't know 

21 when to 'stop when hestar,ts drinking? 

22 
, 

A. No, he doesn't.  

MR. JAMES Your Honor., may I hav,e one 

24 minute?  

THE COURT: Yes. . 

S
• 
 

MARTHA D. KOOMAR, CSR  

936-539-7832 
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1 

3 

• .4 

.5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

1 . 

• . 17 

"18 

19 

20 

21 

22 

23 

24 

.25 

17 
I- 

MR. JAMES: . May I proceed, Your Honor? 

THE COURT: Yes. 

CROSS-EXAMINATION 

BY MR. JAMES: 

Q. Ms. O'Neil, I'm Andrew. We've spoken on the 

phone a few times, right? 

A.. Yes. . 

Q. And just to kind of follow-up with a few things 

that Ms. Brown asked, have I ever threatened you? 

A. No. 

Q. And has one of our investigators come out to 

your house before? We need needed to subpoena you for 

prior court dates and that kind of stuff? • 

A. Yes, sir. 
• • 

• 

Q. And he never threatened you or anything like 

that? 

A. No, he was very nice. . 

Q. In fact, you have told me and you told me 

several of the things that you just testified to here 

today and 1 let his prior attorney know that because it 

was a while ago when we spoke, right? 

A. Yes. 

Q,. Now, I want to go back over a few things that 

you talked about here. Just to kind of -- instead of 

talking about your son, your daughter, let's get some 

MARTHA D. KOOMAR, CSR 
936-539-7832 
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1 many, many proofs of the donspiracy such as DNA errors, 

.2 and acta1 pro'blems where' cots were cleaned. There's 

3 two bloody receipts in a car that they never found which 

4 they had.to  correct on the record. The CSI had to redact 

his statement on record on March 24 saying that he had 

6 mistakenly put his report twice on page 225 and 228 that 
• 

7 Officer Hall were at 259 Highway 5,9 in New Caney, Texas, 

8 at 11:40 p.m. when he showed up on August 6 and his 

9 report clearly shows on the 911 log on page 61 at 9:47 

10 that he -- 

11 MR. JAMES: Judge, I'm going to object to 

12 nonresponsive. 

13 THE COURT: Sustained. 
I] 

14 Q. (By Mr. Yates) Did you ever go" the Tr-County on 

15 your own before maybe a day before this, incident that you 

16 are now., here in court on? 

17 A. ' I did not go to Tn-County a day' before this 

18 incident. If you are referring to the August 3rd entry 

19 that is in Dr. Harrison's report, I did go possiblya 

20 week prior. ' I did go possibly to a week -- a week prior, 

21 yes. •• 

22 Q. And did you tell them you needed some help?' • 

23 A. -  . I told them I needed medication.  

24 Q. And how long had you, been off the medication 

25 when you went there?  

MARTHA D. KOOMAR, CSR 
936-539-7832 
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.1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1'l 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

• 25  

. handwriting on this? This is your handwriting, isn't it? 

A. Yes; this is my handwriting. 

Q. And this is another motion that you filed in 

this case. This is a motion 'to dismiss counsel. This 

was regarding your prior attorney. Your first attorney 

in the case, Mr. Joseph - Krippel? 
* 

A. Right. 

Q. And this was filed Se'ptember'  22, ' 2017? ,  

A. Correct. 

Q. Would you read the highlighted portion to me on 

Page 2 here., 

A. This is when I denied the State -- 

Q. Mr. Weter, please read the highlighted portion. 

A. "Attorney, Joseph Krippel, brought the defendant 

a copy of the sanity evaluation and after the defendant 

asked what the State's current offer was Mr. Krippel 

stated 60 years, but 40 is possible and 30 wou1dbe a 

miracle. Mr. Krippel asked if the defendant had a 

counter-offer and the defendant stated 14 years." 

Q. Thank you. 
• 

Kind of contrary to what you said earlier, 

you did try to plea bargain? 

A. No, I denied a plea bargain.  I told you I was 

not interested in one at the current time. And you're 

looking for minute contradictions in paperwork. 

MARTHA D. KOOMAR, CSR 
936-539-7832 
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1 Dr. Harrison dnly did one competency evaluation on me. 

2 Q. I am not talking about the competency one; I am 

talking about the sanity report in 2016. 

4 A; . They tied together. And I disputed the fädt 

5 that'  tIey did twoevaluations, that was altered 

6 afterwards. 

7 Q. What was altered afterwards? 

A. The fact there were two evaluations done. I 

9 only did one evaluation.. It was separated in six 

10 separated settings. . 

11 Q. I am just talking about when this was filed. 

12 The last time you came to interview was sometime in 

13 September 2016, and then he filed his report with his 

14 report with the court in December of 2016? 

15 A. They coincide. If that's the way it was done, 

16 it is not explained to me that way. I was under the 

17 impression it was one solid competency evaluation. 

18 MR. JAMES: Judge, may we approach on one 

19 I thing? 
20 THE COURT: Yes. 

21 THE DEFENDANT: I'm not trying to be 

22 difficult or anything. I have disputed his evaluation. 

23 MR. JAMES: It has nothing to do with that. 

24 THE DEFENDANT: Okay. 

25 (Bench conference begins.) 

MARTHA D. KOOMAR, CSR 
936-539-7832 
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,1 
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21 

22 

23, 

24 

25 

p - 

A. Correct. 

Q. Early on. you filed amption hoping that it would 

be transferred to Travi's County or Harris County, right? 

A. Almost any ot1er county. 

Q. .., Can. you speak up, please, sir. 

A.' lmo.st  any other  county. But that's'correct. 

MR. JAMES: Judge, .rnay. I approach the 

witness'? 

THE COURT: Yes, sir. 

Q. (By Mr. James) Mr. Weter, I want to show you 

what I have marked State's Exhibit No. 1 here. Do you 

recognize your handwriting? 
. 

A. , Correct. 

Q.' This is,one of the mbtions' for'dscovery that 

you filed in this case. A copy of II was 'filed with the 

court back on October 20, 2016, right? 

A. Correct.,  

Q. And 'this timeframe was after the la st 'time 

Dr. Harrison had interviewed you for sanity, right? 

A. I'm sorry. Can you repeat the question. 

Q. You filed this motion October 28, 2016, correct? 

A. Idon't remember the exact date. 

Q.. If I was to show you and that's the date that 

it's stamped by the clerk's office, you wouldn't dispute 

that, right? 

MARTHA D. KOOMAR, CSR 
936-539-7832 
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10 

J,udge, I asked if I can ask him about the 

I records. 

THE COURT: Yes, he can go into that. 

MR. YATES: Can I use the restroom real 

quick, Judge?' • 

THE COURT: How long do you have? 

MR. JAMES: If we can take a quick break. 

I may just have a couple more questions. I want to read 

one thing too. 

THE COURT: So do you want to .just break 

for lunch.. 

MR. YATES: Judge, I got to go. 

(Bench conference ends.) 
4S 

THE COURT: All right.' So at this time we 

have a couple of things that is we need to take care of, 

so we are going to break for lunch. We also. have some 

things that we need to take care of during lunch, so 

you're going to have a little longer lunch today. 

During the break, you are again instructed 

not to discuss the case with anyone, not to remain within 

hearing of anyone discussing the case. 

We will see you back at 1:30. Thank, 

you-all so much. 

All rise for the jury. 

(Jury exits the courtroom.) 

MARTHA D. KOOMAR, CSR 
936-539-7832 
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1 Q. And then in April of 2013, you told the police 

2 that you had been using meth'? 

3 -
A. That was a one-time use that you are attempting 

4 to portray as constant meth abuse. Yes, April 2013, I 

was also just off of 'probation where I had been tested by 

6 the Williamson County Probation Department for the prior 
-._ 

7 18 months and was sôber the entire time. 

8 Q. So as soon as you were off. of being monitored, 

9 you started using meth? 

10 A. No, if you really want the truth -- 

11 Q. No, Mr. Weter -- 
' 

12 A. -- no -- 

13 Q. -- no. Just answer my question then. At some 

14 point  

15 A. I admitted to using meth one time. 
- 

16 Q. Did you tell Tr-County that 'you've been,  using 

17 it for a week prior to being arrested back in May2013? 

18 A. No, I didn't. Those are edited documents that I 

19 have been trying to dispute. 

2,0 Q. So everything in the Tr-County •Qcords that is,  

21 bad for you is false? '• . , 

22 , A. No, everything that they document to corroborate 

23 the statement that.I gave to Dr. Kit Harrison and defense'. 

24 is covering the Sheriff's Office illegal activitie is 

25 false. 
. . 

MARTHA D. KOOMAR, CSR " 
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1 

2 

3 

4 

6 

7 

8 

9 

16 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25  

with him and they continued to try -- they-walked me -- 

they forced me down there. ,. 

If my eyes wee closed continually, how 

would I use the phbne to call my family'? There is a 

direct conflict there. My eyes were open every time': 

refused to speak to him because I was being threatened. 

Q. So the answer to my question then, yes,, you 

refused to open my eyes? . . .' 

A. I refused to speak to Dr. Harrison, yes. 

Q. And your eyes were closed during this,, time, 

correct?  

A. I refused to walk. I refused to go to that. 

room. And they were dragging me out of 'that room. 

• . 

Q. ' Mr. Weter, it is not a difficult question, sir. 

A. I' understand. I'm getting on the record my 

side. But,,yes, I refused. 

Q' And e talked about 'earl'ier. You had that 

opportunity earlier. And you will probably have that. 

opportunity again. 

A. Okay. 

Q. Okay. Again, you refused to open your eyes the 

two initialtimes he came to meet with you, correct? 

A. The. first time, not the second. 

Q. And, in fact, the first several court dates when 

you came to court you also refused to open your eyes, 

MARTHA D. KOOMAR, CSR 
936-539-7832 
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1 correctly portray the evidence against the State as T am 
I 

- 

2 now .agin attempting to do. 

3 Q. Sojust so the jury understand, your initial 

4 attorney was a man named Joseph Krippel, right? 

5 A. Yes. 

Q. He was appointed when you were first booked in 

7 the jail back on August 6, August 7, 2015, right? 

8 A. Probably: 

9 Q. And he represented you up through 2016 through 

10 some hearings we had in early 2017, right? •1 

.11 A. Yes. 

12 Q. And after that point he requested --' I'm sorry; 

13 In 2016, Dr. Harrison evaluated you for 

14 corrpetency, .corredt? 

15 Let me -back up. 

16 In 2015, he first came twice to evaluate 

17 you for competency, correct? 

L8 A. He first came 2015. 

19 Q. And you refused to open your eyes? 

20 A. .1 was being threatened by inmates to not have 

21 anything to do.with, the department. I was attempting to 

22 r'each out to my .family to make sure they were safe. So I 

23 did not open my eyes because I refused to speak with 

24 them. They tried to pull me, out of my cell. So I closed 

25 my eyes so that thy would not try and force me to speak 

MARTHA D. KOOMAR, CSR 
936-539-7832 
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1 right? 

A. Andwas granted hybrid ,.representation by Judge 

3 Hamilton less than 180 days 'ago which proves my 

4 competenc'é, was granted and presented all, of my own 

5 motions to which defense' attorney Yates has turned in the 

6 I last 90 days. I write all of my own motions. 
'I.  

4 Q. And what is hybrid 
1. 
representation? 

8 A. I. have -- I am essentially co-counsel with my 

9 defense counsel. I preserve -- I'm allowed to file 

10 motions 'on my behalf and speak Von my own behalf. V  

11 Q. And you ask for hybrid representation because 

12 your prior attorney, Mr. Krippel, he was asking you to be 

13 evaluated for competency, right? 

14 A. No, 'I asked for hybrid representation because 
V V  

15 after reviewing the thousand pages of discovery,  

16 Mr. Krippel gave me, as I've written the letter I gave to 

17 Dr. Harrison and Dr. Elliott and the Department of - 

18 IJustice, after reviewing  the thousand pages of discovery 

4 
 19 and finding numerous, numerous flaws., such as the DNA 

20 errors, such as the 911 logs, such as the police being in 

21 I two places at once documented, such as. 

'2 2 22 Q. So you have gon'e through all of the evidence-, 

23 then? 
 

24 A. I have gone through some of the evidence;  not 

"- 25 all of it. 

• ' MARTHA D. KOOMAR, CSR • V 
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you're saying? 

A. I don't think that you are going to allow me to 

present the evidence to prove that I am competent. 

Q. Mr. Weter, it's a "yes" or "no" question. Do 

you think I Want you to" be found incompetent, "yes" or 

"no"? 

A. I can't judge your thought processes. I know 

you are not going to allow me to present evidence to 

prove my competence. 

Q. Well, let's talk about your competency. Do you 

know what you are àhárged with? I am not asking you what 

you are charged with. But do you know what you are 

charged with? 

A. I do. . 

Q. 'You, understand that range of punishment, right? 

A. Five to ninety-nine. 

Q. The potential consequences of being convicted, 

right? 

A. Yes. 

Q. Are you aware of the pertinent facts of the 

case? 

A.  

Q. In fact, you have written many letters to the 

Court and motions •rather meticulously, going through the 

evidence against you and trying to point out flaws in it, 

MARTHA D. KOOMAR, CSR 
936-539-7832 
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1 e-mail that I printed off with Joe Krippel saying that e 

2 has countered with 20. He was competent in saying the 20 

3 and he said he has not pursued a plea bargain, Judge. 

4 One, that is not true. 

5 Two, a lot of his conduct on this stuff 

6 started after that plea bargaining in process. He had 

.7 never been sending any letters to the court alleging a 

conspiracy. He started getting rather meticulous in his 

. case .in:his allegations about mistakes made by the 

10 Sheriff's Oepartment after we told him, no, we are not 

11 willingto take 20. 

12 Additionally, it goes back to similar 

13 things that we see in the Tr-County records. In those 

14 records, he i-s offered five years in prison. He said 

15 he's offered five years in prison by Travis County and 

• 16 that's why he. wants to do a competency restoration. He 

17 was 'offered five years in prison .and he is hoping to get 

18 probation.' 

19 THE COURT: I think when he says -he's not 

20 pursuing a plea bargain, he means like now, at this time. 

21 Presently he is not pursuing a plea bargain. 

22 
- - 

MR. YATES: I have never heard of a plea 

23 bargain.  

24 MR. JAMES: Since you have been on the case 

25 is after he made t-he accusations about everybody. 

MARTHA D. KOOMAR, CSR 
936-539-7832 
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1 have got left, in life,, it's anoble.cause. O,n]y you-all . , 

2 can give. me that. Thanks.. 
 

3 , . THE COURT: -All right. Mr. Yates, do you 

4 have any  

S MR. YATES: I just have a couple of 

6 follow-up questions, Judge. 

7 THE COURT: Go ahead. . 

- Q. (By Mr. Yates) Mr. Weter, you stated that you 

9 lived at CC. Are you talking about Corpus Christi? That 

15 0 was right at the first, when you said where you lived at 

11 and you said CC? 

/ 
12 A. ' I never -lived in Corpus Christi 

N 13 Q. Maybe I mi'suderstoo&'you. 'I thought you said 

CC.  

15 A. I lived at -- no, I'm sorry. I lived -- I 

16 worked for I drew a blank now. . 

17 For nine months -- from September of 2012, 

18 no, excuse me -- September of 2012 until May of 2013, I 

19 worked for CEC. I'm sorry. CEC Electric in Austin,  

2Q Texas, called CEC Electrical. S - 

21 .Q. So you were saying where you were working at? 

22' ' A. . ,That is where . I built the data center in 

23- Houston, CyrusOne, when they started FISA 702 

24 surveillance --- I 'believe it is5 FISA -- I know it was 

25 surveillance. I believe it was FISA 702. The only 

MARTHA D. KOOMAR, .CSR - 

- 936-539-7832 
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(Requested excerpt begins.) 

THE COURT: Okay. So this witness' -- this 

is the lady from yesterday afternoon? 

1S. BROWN,: Yes, Your Honor. 

THE COURT: Okay. Iput her under oath 

after you-all were in the jury room, like at the end, se 

she has been sworn in. 

Good morning. Welcome back. Okay. So 

just -- I need you to do me a favor before you get 

started. Deep breaths. Don't be nervous. 

THE WITNESS: Too late for that. , 

THE COURT: Do you see on that little 

monitor right there?' ' 

THE WITNESS: Yes. 

THE COURT: Can you hit, the button where it 

says "power on." Just touch it. Thank you. 

-. And-so there is your microphone over here. 

You are still under oath from yesterday, so make sure you 

tell the Uruth.  

THE WITNESS: I plan on it. ' 

THE COURT: And if for some reason you.get 

excited and go to push that chair back, there's a ledge'',  

behind you, and you're going to take a tumble.  

THE WITNESS: I don't want to take a 

I tumble. 

MARTHA D. KOOMAR, CSR 
936-539-7832 
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3/ Two DNA swabs (ONE SAMPLE) from suspected Bode Ce11mark 
Bode # bloodstain on hood of Kia Rio (Texas GBY-7821), operated 
E04 by Suspect. V  Blood indicated 

V V 
V 

DNA consistent 
V V w/ female 

V 

contributor 
V V V 

V (FEMALE!). 
(DNA matches 

V 

V  Victim /linlO 
sextillion U.S. 

V V V V Caucasians) 

V 
V 

V V 
Suspect (Weter.  

V V V V V V V Jr.) is excluded. 

41 
V 

'Two'  DNA swabs (ONE SAMPLE) from suspected Bode Cellmark 
Bode # bloodstain on the face of John Dee Weter Jr.(W/M, DOB- 
E05 

V 
02/11/1984) - (Taken at scene / SUSPECT). Blood indicated 

V V DNA consistent 
wl mixture of 2 
individuals 
including major 
female 
contributor 

V (FEMALE 1) & 
alleles 
consistent w/ 

V the suspect 
V (Major 

V component 
V matches Viétim 

V V Ilin1O 
V V  

V 
sextillion U.S. 
Caucasians) 

V V 
Suspect (Weter 

V Jr.) is excluded. 
from major 

V V V V 
component. ' 

~5_A / Two DNA swabs (TWO SAMPLES / ONE FROM RIGHT BodeCe1lrnàrk 

••'V' 
1 
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methamphetamine pipe was Iocated. 4' Tilley testified that he had sold the truck but that the title 
had not yet been transferred to the purchaser. The truck had broken down and the son of the 
purchaser had brought it back to Tilley for repairs. At the time of the events in question, the truck 
was not operating. Further, the truck was located on the cartilage of Tilley's residence[s]  Under 
the facts of this case, we conclude Tilley had standing to challenge a search of an inoperable truck 
in his possession and parked on the cartilage of his property. Such an expectation of privacy is the. 
Kind of privacy expectation that society recognizes as reasonable. If the jury had chosen not to 
believe Officer Burton's version of events, 61  Tilley established a reasonable expectation of 
privacy. . 

The Trial Court Erred in Refusing the Requested Instruction 
Tilley contends the trial court erred in denying the requested instruction because there was 

a fact issue concerning 1) whether Officer Burton had reasonable suspicion to extend the 
encounter[7]  and 2) whether Officer Burton could see the drug paraphernalia through the tinted 
windows of the truck. Tilley claims the drug paraphernalia was not in plain view because the tint of 
the windows on the truck prevented observation of the interior. 

The defendant alleging a Fourth Amendment violation bears the burden of producing some 
evidence that rebuts the presumption of proper police conduct. Amado v. State, 221 S.W.3d 666, 
672 (Tex. Crim. App. 2007). "A defendant meets his initial burden of proof by establishing that a, 
search or seizure occurred without a warrant." 8  Id. The burden then shifts to the State to prove 
that the search or seizure was nonetheless reasonable under the totality of the circumstances. Id. 
at 672-73. 

Because the drug paraphernalia was in "plain view," the State argues there was no Fourth 
Amendment violation. "What a person knowingly exposes to the public, even in his own home, is 
not a'search subject to Fourth Amendment protection." Thigh v. State, 171 S.W.3d 631, 636 (Tex. 
App.-.-Houston [14th Dist.] 2005, pet. ref'd). If the property is in "plain view," it may be seized 
without a warrant provided the officer had a legitimate reason to be where he was and the officer 
had probable cause to believe that the object was contraband or evidence of a crime. Coolidge, 
403 U.S. at 468-72; see Colorado v.Bannister, 449 U.S. 1, 3 (1980). If an article is already in plain 
view, neither its observation nor its seizure would involve any invasion of privacy. Walter v. State, 
28 S.W.3d 538, 541 (Tex. Grim. App. 2000); see Rawlings v. Kentucky, 448 U.S. 98, 106 (1980). 

The fact that the officer intentionally looked into the truck or was forced to use a flashlight as 
a visual aid to see through the tinted glass does not affect the application of the plain view 
doctrine. The Fourth. Amendment does not require the discovery of evidence to be inadvertent. 
Horton, 496 U.S. at 140. A vision enhancement device such as a flashlight also does not affect the 
application of the plain view doctrine. Texas v. Brown, 460 U.S. 730, 740 (1983) ("the use of 
artificial means to illuminate a darkened area simply does not constitute a search"); Thigh, 171 
S.W.3d at 637. .. 

The Texas Code of Criminal Procedure requires a jury instruction if the evidence raises an 
issue concerning whether evidénceis the result of an unlawful search. - Article 38.23(a) provides: 

No evidence obtained by an officer or other person in violation of any provisions of the 
'Constitution or laws of the State of Texas, or of the Constitution or laws of the United States of 
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weaponry, Tilley discovered a plastic bag containing methamphetamine located in Tilley's shirt. 
pocket. 

Tilley testified that he had opened the door of the truck to retrieve a pack of cigarettes he 
had left on the back seat earlier in the day and that he had not placed anything in the truck while 
Burton was observing him. Further in his testimony, he maintained that the windows of the truck 
were covered with a type of tinting referred to as "limo" tint which is a "higher grade than any 10 
percent" and that it was not possible to see through the window. Tilley denied that the drugs, the 
methamphetamine pipe, or the canister belonged to him. According to Tilley, the 
methamphetamine found in his shirt pocket had been planted there by Burton. 

Upon Tilley's request, a suppression hearing was conducted, during which Tilley maintained 
that the initial search of the truck was unreasonable; no mention was made at this suppression 
hearing regarding the tinting on the windows. The trial court denied the motion to suppress. 

During the charge conference, Tilley requested that the charge "include a 38.23 instruction." 
Tilley argued that there wasa factual dispute concerning whether the methamphetamine pipe was 
in plain view of Burton. Given the "color of the glass, the color of the interior, .. ." and the dispute 
over whether the officer used his flashlight, Tilley claimed there was a factual dispute over whether 
the officer could have seen the pipe through the window. Tilley argued that the pat-down search 
was "fruit of the poisonous tree" (i.e., the pat-down search would not have been possible unless 
Burton had been arresting him for possession of thedrug paraphernalia). The trial court refused to 

j provide an instruction based on Article 38.23 See Tex. Code Crim. Proc. art. 3B23 (Vernon 
2005). The charge submitted to the jury did not contain an instruction on the legality of the search. 
TiHey, had Standing to Contest the Search of the Truck 

• The State cites Kleasen v. State,- 560 S.W.2d 938 (Tex. Crim. App. 1977), for the proposition 
S 

that Tilley lacked standing to challenge the search of the truck because he denied ownership of 
the seized items.  2 sln Kleasen, the Texas Court of Criminal Appeals, citing Jones v. United States 

362 U.S. 257 (1960) held a "defendant can show that he has the requisite standing to contest 
. 5 

the search in three ways; he may show that he was lawfully on the premises at the time of the 
search; he may show that his possession of the seized Objects is itself an essential element of the 
offense with which he is- charged; he may show a proprietary or possessor interest in the premises 
searched or thejtenisseized." Id. at 941. 
--- -- 

- • S S 

However, since Kleasen was decided, the United States Supreme Court has dispensed with 
the "rubric of standing used inJones." See'Ragas v.*  Illinois, 439 U.S. 128, 140 (1978). The current 
standard for whether a defendant has standing to contest a search under the Fourth Amendment 
is whether the defendant had a reasonable expectation of privacy. Although "more properly placed 
within the purview of substantive Fourth Amendment léw than within that of standing," a defendant 
has "standing" to assert a claim challenging the admission of evidence obtained by a 
governmental intrusion only if he had a legitimate expectation of privacy in the place invaded. 

• S 

Ragas, 439 U.S. at 140-43; see Richardson v. State, 865 5W.2d 944, 948-49 (Tex. Crim. App. 
1993); Gran ados v. State, 85 S.W.3d 217, 223 (Tex. Crim. App. 2002). The defendant in a 
possessor offense no longer has "automatic" standing and must prove he had as reasonable an 
expectation of privacy as any other defendant. See United States v. Vespucci, 448 U.S. 83, 92 
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Hart v. State, Not Reported in S.W.3d (2017) 

2017 WL 2806781 
Only the Westlaw citation is currently available. 

SEE TX R RAP RULE 47.2 FOR DESIGNATION 
AND SIGNING OF OPINIONS. 

DO NOT PUBLISH Tex. R. App. P. 47.2(b) 
Court of Appeals of Texas, 

Fort Worth. 

David R. HART, Appellant 
V. 

The STATE of Texas, State 

Background Facts 

The State charged appellant with assault against a 
member of his family or household.' He retained counsel 
and pled nolo contendere as part of a plea-bargain 
agreement. In accordance with the plea bargain, the trial 
court deferred adjudication of appellant's guilt and placed 
him on community supervision for sixteen months; The 
court imposed several conditions upon the community 
supervision. 

Within the sixteen-month term, the State filed a motion 
for the trial court to find appellant guilty. The State 
alleged that he had violated conditions of his community 
supervision by failing to report to his community 
supervision officer, by failing to pay a fee, by failing to 
complete community service at a required number of 
hours per week, by failing to complete a drug/alcohol 
evaluation, by failing to begin a batterer's intervention 
program, and by failing to complete a domestic violence 
victim-impact panel. 

At a hearing on the State's motion, appellant pled true to 
each alleged violation of his community supervision 
conditions. A probation department supervisor testified 
that appellant did not complete any condition of his 
community supervision. Appellant's wife—the victim of 
his assault—denied that the assault had occurred and said 
that she and appellant had, been "playing around" that 
night. She also testified that while appellant was on 
community supervision, he had back surgery and took 
medication that rendered him delusional, "nearly 
comatose," and unable to care for himself. She explained 
that as of the date of the hearihg, appellant was weaning 
off the medication but that he was planning to have 
another surgery. The trial court admitted medical records 
relating to the treatment of appellant's back, including 

*1 Appellant David R. Hart pled guilty to assault against, medication that he took. 
________a member of his family or household, and the-trial court____________  

deferred adjudication of his guilt and placed him on Appellant's wife testified that he had been in good 
community supervision. He violated terms of the enough condition to "take care of business" since October 
community supervision, so the 'State filed a motion for the 2015, which was seven months before the revocation 
court to revoke the community' supervision and to find hearing. She stated that since that time, he had completed 
him guilty, and the court did so. In one issue on appeal, eighty hours of community service, had made "all the 
appellant contends that his involuntary intoxication payments that he needed to make," and was working to 
caused by taking medication after having back surgery comply with other conditions. The probation department 
excused his failure to comply with conditions of supervisor testified that he had not received any proof that 
community supervision and therefore precluded the trial appellant had completed any condition of community 
court's ability to adjudicate his guilt. We disagree and supervision. 
affirm the trial court's judgment. 

WESTLAW © 2018 Thomson Reuters. No claim to original U.S. Government Works. 1 

NO. 02-16-00213-CR 

DELIVERED: June 29, 2017 

FROM COUNTY CRIMINAL COURT NO. 1 OF 
DENTON COUNTY, TRIAL COURT NO. 
CR-2014-01176-A. JIM E. CROUCH, JUDGE 

Attorneys and Law Firms 

Anthony Green, Dallas, TX, for Appellant. 

Paul Johnson, Criminal District Attorney; Catherine Luft, 
Chief of Appellate Division, Assistant Criminal District 
Attorney; Brendan Hyde & Michael Dance, Assistant 
Criminal District Attorneys Denton County District 
Attorney's Office, Denton, TX, for Appellee. 
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2 VOLUME 1 OF 1 VOLUMES 

3 TRIAL COURT CAUSE NO. 15-08-08092 
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6 STATE OF TEXAS ) IN THE DISTRICT COURT 
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8 VS. ) MONTGOMERY COUNTY, 
) TEXAS 
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10 JOHN DEE WETER 
. ) 359TH JUDICIAL DISTRICT 

11 

12 

13 

14 
***JURY TRIAL*** 

15 

16 

17 

18 BE IT REMEMBERED that on the 10th dayof April, 

19 2018, the following proceedings came on to be. heard in 

20 the dbove-entitled and numbered cause before the 

21 Honorable Claudia L. Laird, Judge presiding, held in 

22 Conroe, Montgomery County, Texas; 

23 Proceedings reported by computerized stenotype 

24 machine; Reporter's Record produced by computer-assistd 

25 transcription. 

MARTHA D. KOOMAR, CSR 
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to delay this as much adds possible, isn't it? 

' 2 A. No. 

I . You want to be found incompetent, right? 

4 I A. No, I want my defense to attack the witnesses 

the way th_youaiea t t ackThgme now rather than portray 

6 1me as incompetent. 

Q. •Because you don't want to be convicted of'what 

8 you are charged with, right? 

9 A. No -- how do you determine that? Because I am 

10 saying that I am competent? I want to proceed to trial. 

11 I akl denying any plea -- if you offer me five years 

12 right now, I will tell you "no." I am denying any plea 

13 bargain you give me. I want to take it to trial. I am 

14 not attempting to evade punishment. 

15 Q. Mr. Weter, you know we would never offer that, 

16 right? 

17 A. I don't know what you would offer. 

18 Q. Well, we made you an offer before, didn't we? 

f
19 A. I don't know. Did you? Have you given me a 

/ 20 written offer? 

21 MR. YATES: I think we talked about that, 

22 Judge. I didn't want to get involved in that 

23 conversation with my client. 

24 THE COURT: It's overruled. He has just 

25 opened the door to it. 

MARTHA D. KOOMAR, CSR 
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1 confirmation I can get is through the FBI which is why , I 

2 want this recorded for future generations. This will all 

3 be available for appeal. I worked for CEC Electrical for 

4 nine months. 

5 Q. Can you say that slower, what you were working 

6 on, the project? 

7 A. CEC is a data center. In essence, it is a $50 

8 million complex with chillers outside the houses, data 

9 equipthentthat records all Internet recorded data for the 

10 United States and federal government. 

11 Q. What does CEC stand for? 

12 A. I don't know. They are based out of Fort Worth. 

13 CEC, I don't know. It is the second largest electrical 

14 company in Texas. It hires 400 employees. It does on 

15 average $16 million of work here in Texas alone. It is 

16 not privately owned. 

17 Q. When I first became your attorney, there was 

18 somebody prior to me; is that correct? 

19 A. Yes. 

20 Q. , And when I first became your attorney, we did 

21 well, didn't we? 

22 A. We did. 

23 Q. And then you found out that I worked for the 

24 United States Government for seven years and your 

25 attitude changed. Is that because you believe that 

MARTHA D. KOOMAR, CSR 
936-539-7832 
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1 record will show. I lived good for about 15 years. I 

2 went to college.
, 
I met the wrong group. In '04, I moved 

3 to Austin. When I got out of TYC, I moved to Austin with 

4 the O'Neils. I moved in next to a huge drug dealer, out 

5 with the wrong crowed, quit college a year and a half. 

6 Caught the felony that we spoke of in 2004. Went to jail 

7 to 2006. Got my life together. Had a small slip in 2008 

8 or caught a misdemeanor theft charge. In 2009, I joined 

9 the Drug Enforcement Agency. No problems. I did have 

ip one misdemeanor, DWI, which I took.probation. Completed 

11 in 18 months, the most expensive probation you can have, 

12 drug test every month. Was working full time making 

13 roughly 700 to $1,000 a week. Consistently working. My 

14 check stubs should document. I have gbvernment contacts 

15 through the Drug Enforcement Agency. 

16 In essence, it was a conspiracy by the - 

17 Democrats to overthrow the United States Government by 

18 blaming the Republicans. It involved the FBI under 

19 Director James Comey, who is no longer in office. They 

20 use the FISA 702 surveillance I believe. They used 
- 

21 surveillance on me to feed into political parties and 

22 employers affiliated with both sides of the political 

23. agenda, which is why they wanted to.include CEC on this 

24 for future reference. I have fought this every step of 

25 the way. When I got here -- once I started explaining 

MARTHA D. KOOMAR, CSR 
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CONCLUSION 

The petition for a writ of & should be granted. 

Respectfully submitted, 
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