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. ﬁ@ues-ﬁ‘ons Fresented
o
L:;D:J the Triad Court err when it concluded fhot Gernld Long’s Fourth

%%MeleMenf' right pro;cn'bfnﬁ uareasoncdle seorches ond seizives was not violated

i‘be.couse offcers had proboble cause for the search worrant, when proper stondacd
wnder Supreme Court precedent- is whether the search warront was rendered

\i“S-{aJe" due fo the “rescoteness of hme behueen Hie ohservbace of the afleged

ilo’;me, and the A'/;ns of a conyola, at- seeh'nj o Seorch wa/fo/ﬁ"?”
li
|
&-QIDIJ both the Triod Covrt and +the Court of Appeals err when 1“he7 concluded that
!

?-Hm State had proven inevitable cl;'}cove/y for o cell /oltona seized in violohon of

IGeroJJ Long s Fourth Amendment right /oroscrfb?nj unreasonable sesrches and

‘iése;zwes becowse ofticers “ecowld cad would have obtoined o scorch wm+";

Nhen pProper stonderd vader Supreme Court precedent /s vhether officers “oltained”
L
& seorch WM'J; and whether the evidence would hove been inevihbly “discovered

;
Ql'by lawtid meanns aad withowt reference +o any police error or miscondict
|

g
1

3.?9,1 the Trial Court err and violate Germid Long's Fifth and Fourteenth
!‘Ame/tdme/rl— right t+o Due Frocess Ay not noticing or using the si% .fm;.-fo( test
ics-h:.blished for determining wWhether or not material is “lewd ” ke Jen)'}‘nﬁ the
,:/”!m‘-fon for o Finding of Directed Verdit) whea proper stoadord wader

Swpreme. Court precedent reguire that the s foctor test be used?
|



4. Did the Court of Agoeals err and vislate Geradd long’s Fifth ead
“kae,n'ﬂf Amendment rght o Due Frocess in s ossessment of the
Photograchs wsing the six factor test by deternining that the photos were
Nlewd '} when proper stondacd and review under Supreme Court precedent
following Hhe nules and qudelines set forth by the Conrt shows Hhot fhe

f)ho-/'agra.,oh: ore. not Mewd” and therehore do not cotstihute chuifd /oomogrmpk).?

5. Did +he Trial Couct err and vislate Gerald lots Fibth and Fourdeenth
Amendement cight o Due Frocess in denyiag the oton dor o Finding of Directed
i‘VefJ:‘d , when proper standocd under Supreme Court precedent s whether
jG—era./c( bong was proven guilty “beyond o recsonable doubt” on Vevery

&

element of fhe crimel

8.0id the Court o Aopanls err and vislate Geraid Long's Fifth and
;‘Fow-t‘een‘ﬂr Amendment nght 45 Due frocess b, fw/;nj thet” these was no ploin
error in fulng o instrict the jury os 4o “lewd * because riel counse] faled to teder
‘an alternative instriction ond therefore the issue was woived ; when proper
.Qudonce under Tilnois Supreme Court Rule 451() provides that “substartii
:g/e:cec+5 7 criminad Jury instruchions “are aot waived by failre 4o moke
Fimely abjections thereto i the itorest of Justice reguirel Did the Failure of
j“-Htev Triod Cowrt +o /orgoer// instruct the yury reswlt in o violathon of Gerald

. “Lon.e)'s Siscth Amend ment n'slﬂ‘ fo o triel 6}/ an ;m/oazvﬁu J“//?



~N

Additenal Questhons PféS‘En'/'ecf/ Buct Not Arguad At This Time

Did the Trial Cowrt ond violate Gerald Long's Fifth and Fowrteenth
Amendment r13h+ to Due Frocess ond Sivth Amendment n‘ﬁh{' Yo o triad b'y on
;mﬁorﬁa./ JL./, vhen cJ/oWe_J/ over o&deoh'ons, admission of other evidence ot
triel; when proper stondords wnades Supreme Cowrt precedent is whether he
person wes convicted 5‘oiel'7 on the evidence of e clwvses he was on tried for,

and whether the evidence was rediable cnd refevont?

Did +he Trial Court err and vislade Gerald Long'’s Fifth and Fourteerth
Awendrert right fo Due Frocess ond Eighth Ameadmendt right proscribing
Cruel ond Unusual Punishment when it Sentenced Gerald Long, and when
it denied the Moton for Reconsideraton of Sentence] when proper
Sem‘-enc:}qs wnder Arbcde | $Il of the Constrichon of the State. of
Tilinois is 4o be based on “the. seriousness of +he offense ad with fhe

oLjec#ve. of res-l'or.‘hs the offender Fa Lesefeed d#zensiu)o? “
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M All parties appear in the caption of the case on the cover page.

- L 1 All parties do not appear in the caption of the case on the cover page. A list of

all parties to the proceeding in the court whose judgment is the subject of this
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TIN_.THE _

- __SMPZD"(E COURT OF THE. u)\/ITED STATES

_PETZTION FOR_ WRIT OF CERTIORART  _ _

fThe . petrhiores, Gerald W/ Long, respecthilly, proys that a writ of |

cerfioror; i1ssue. fo review -qu_,juc{gmm{' below.

I E OPINIONS RELOW . )
— The gpirion of the highest state conrt o review. the merits, The _Appellate . . __
e COW'I'__O:L__I”!;.’!O;S/- Fouurth _D;S#fc‘l}__appwf ot Appendix A do the . . __
- |petrhion _MJ_.?J_M,ouA/l}he:{. . _ _ . - . -
oo o JThe _ opinions_of._the_+riod court, Circuit Cowrt of fhe Siwth Judieiad _ . _
e e [Citewit, Llacon_County, Tlhnois, appears. ot Appendic B. to_the_petition —
and _is _Mﬁu& lished.
:fuRISDI TLON_ . _ .
_— - iThe _date_on_which_the _ hl311e.s+ stote _ cou/—l—_.The. Sbgo.fm Covrt oF _ o
Illmo:s/__deacled my_cose_wes.. dg@m__&g_}&_&gj_i _A capy,paf thed- decision____
e o e loppears_ot Ap/oenc(«sc C_to_the.. pu‘rﬁon No_lpeﬁ%on for. reheoxms was_fLiled.

Th,e_.\;w:,s dicthion_of_Ahis. Court. is_invoked _pursuent do_ 28_U.S.C.

S1as57(e).
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\
Constitutional And Stotutor, Frevisions

";FGW‘HI Amendment of the United States Constitutron

The r¢’3h+ of the peo/o/e fo be secwre in their persons, houses, papers, and

effectsy ogainst wareasonadble seorches end seizuces, sholl net be violated, and
Jno Vo//m/s Sha,// fSSLta,, byt o,,oon Frobab[e cqase, Sbf,oof‘*&f b}/ Oo.'{'i't or
b
’;d Firmeckion, aad ,oo/#au/a/-[/ describing Hhe plce +o be seorched, and +he

persons or *H:fm}s +o be seized.

| Fifth Amendment o# the United States Constitickion

Ne person shall be held Ho caswer for o coprlal or otherwise infomous

rime, valess on o preseptment or indichmert of o Graad Ji sy, except in cases

i

. lqufizngjn the land or nouwal forces, or in the Militic, \hen in octual service in

hime of Whe or public. danger; nor shall ony person be subject for the same. .

for e same. offerse to be tuice pet in J}a,q/oaxcfy of life or. Jimb ; ner shall be
cony)e//cd in oy criminal cose to be o witness against himself, Aor be deprived
of lite,. lf/ae/{?, or praperty, without due process of low; ner shall private.
propecty ke hké for public use, without just compensetion.
Sixth Amendmert of the United Stotes Constitetion

In ol criminad prosecutons, the accused shall enjoy the right fo a speed, oad
i}‘Pqulfc tried, by an imparficd J'w), of Hhe. State ecad district wiherein the crime shell
‘ho-ve been committed, which district shol( heve been previously ascertained by
losw, ond fo be informed of the nwf“;ve ond cause of the accusation, 4o be
Confronted with the witnesses against him ; 4o have compulsory process for
:oL-i-aning witnesses in his Fovor, aad 4o hove the Assistonce of Counsel for his

;Jeﬁemce-
|




~

~

Ei’skﬂt Amendment of the United States Constitection

Excessive boil shell not be required, nor excessive fines imposed, nor cruel oad
vausyal puaishments inflicted.
ifecn‘—fon | of FPourteerth Amerdmert of the Linited States Constitetion
“ All persons born or nechwolized in the United Stotes, oad subject 4o the
Jurisdiction thereot, are citizens of the United Stodes ond of the Stote wherein
‘H'(er eside. Ne Stode shall moke or enforce any o which shall oLr:<{3e_ the

privileges or immunibies of citizens of the United Stotes , nor shall ony Stete

.. ,,ztl;e/on;ve,-@y_,oefson of U#e,,,/}ber-l-y/ or. property, withowt due process of los.; nor

deny o.ony pecson within ifs jurisdiction the eguod protection of fhe laws. .

yArticle l, Section |i. of the. Consttction of the Stete ot Tiinois

) All,peno.l-h‘e.s_shn,ﬂ be determined both according fo the. Seriousness of e

offense and with the objective of restoring the offendes 4o usetud citizenship. Mo

|convickion . shodl work corruption of bleod or. forfeiture of estate. Mo person shell . . -

|
iRu(e 451 () of the I linois Supreme Court Rules

Except as otherwise provided in these rules, instructions in criminal cases shell be
Lhmdered, Settled, cad gien in accordonce with section 2-I07 of #he code of Civil
Froceduce) budt substontiol defects are not waived by foilure 4o moke fimely
Objectons therefo if the interests of justice require. The cowrt shall instrct the
_;u.ry obter the crguments ore completed, or, inits d. scre#on; at the close of the

evidence.,

s

}Le -{-raas;oor{ed ot of the Statfe for cn officnse commted within +the Stote,



e %
.1

NRule_4i5 (o) _of the . Tllinois Supreme Courd Rules_. ... _

1. _,Any_e(xog; _dePecﬁ__}r/,;sulax,'fy/ or. varionce which does_not offect .

Substontral r{ihi’z shail be di‘srejc_e/_dé.dl Plain errors or defects a.ﬁFeL'H"lj

attendcn oF the trial cowurt.

ATlinois Statute 720 TLCS s/-20.1G)GE) .

does not voluatarily. possess_a Fim, vides, or visual repreduction or

Jepe‘&hbn é),. compucter. Possession is -vafuzt%o.r), W the defendeat

,‘d’qofc*f’on by computer for a SubFicient time Ho. be able 4o +terminatz

know?nsly procures or receives o film, video, or visual reproduchon or .

Sthstantral rights may be rneticed aj'ﬂwugl« ﬂxcr were pct Lroujhw"_ to. the __ . .

The charge of child pornography does not agply to.o person who._ . . . .

Nhis o her /oos:es.cz‘an‘ . . . . . e M

e o 3




'L.S*a#’cmav‘ of Facks of the Case
On Fe}:rua.ry l‘i, IO, o search warrant was issued for o mobile home in

;ﬁte Wilder Howen Traddler Ioo./k, 248 Lisa. Dflve/ a.w/’iraﬂ'z;ns the laolfce fo selze “aa),

;;a.n:.( all magnehc or Qoh(ca.f or other Computer media, }nduzlzhj but not fimited 45

: ’ ¢ -~ L e . ”
&ha/c( disk clnvaa; NW/V cifsksl compact d.'sb; DVDs, and USB S'ID/ase, devees,
i . ‘ L. . :

iﬂe pesswords forany devices, informahon Fh0w»13 owner;hf for such devices, and

?N“My ond oll date of imformaton Perv‘u;h;nj Yo the loossessfon or dissepynaction of
i

i‘du‘/c( porno3ro,olz,. v '(Voi. XXXVIII, FRecple’s Exhbit 2, C. ¢3) The warrart

1(!.:4 not Specfvc:ca,//y reguest the seizure of cell /Ohohe devices or cellelor media

] .
{1‘ &V;C(ZSI nor did 4 ;}c)ec}f-@(?, ‘eguest the search Or‘aﬂy persons or vehicles, (Vc‘.
i :

XXXVILI, fecple’s Exhibit 2, C. 43)

o
ot

v The search warront for 24¢ Lisa Drive was executed on Fe.bruar)a 19, 20I3 af
] .

535:45‘ AM. (Triad Coury Tronserjph, I13-CF-334, August 25, 3015 pg.24) As
‘to'FFice/s ofproached the treiler park, Gerald lorg \cas seen in his truck
;‘c(r:v:'ns out of the troiler park. (Trial Cowrt Transcr| s, I3-CF-#3¢, 45\/;/ J'S/
|

EP\OH/ P 7) Gerald wos stogped 57 police ofFicers while clr:wrnj on
iG'—reenSwf-lda Road, “rfs)ﬂ’ before the +rain tracks mea«l—-‘rzs of.. Route 45 "

i

faPFf‘o,(:md’ejy one mile from X44 Lise Drive. (Triod Cowrt Tronsa:;m‘sl
;:I'}—CPQ—}A/ March 4, 2015, F5- 5¢) During +his stop, +he police seized a
:ule phone, and s micro SD wrd was removed end accessed by the police.
| (rial Court Transcriph, 13-CF-34, March a4, 3015, pq. 38)

[ Gemald Lon3 wo.s charged by informarhen with one cowat of cl‘eo:ﬁ‘nj

,:(J\;IJ Fofno3rqlo‘tyl based on an Imase recovered From +he micro 5D cord in the

ce,[/ phone. (C. &'}) He wos also chorged with three counts of possession of child

I
|



pornography, based on deleted videos fuund on computer equipment seized from
his home. (C. a4=26) Gerald’s covnsel filed o moton fo suppress evidence,
osserfing that the worraqt only covered the residence, so +he seizure of the cell
| phone was owhside the boundories of the worrant ond ony evidence recovesed
From o seorch of i should be suppressed. Counsel also esserted +hat police oficers
lacked probable couse for & warrant and acted in bad #aith. (Triad Court Troascripts
R-CF-334 Mocch 2015 pg. &) |
' The Moton +o Suppress
Gerald Long testbied thot he First noticed the police as he wos driving out of the
Arailes pork, while waiting o hun left on Greemswitch Rosd, and he continued 4o
drive ouoy betore he was pulled over by the police and Huld +hot the, wonted him
to ceturn o his home. (Trial Cowrt Tronseripty 13-CF-334, March 34, 2015, ps, 54)
The offices ncticed +he phone in the truck and instructed Gerald fo hond H+ over
Fo ensure that he went stroight home, (Triad Court Transeriphs, I13-CF-234,
Mocch 34 205, pg. 56) Gerald wos told that the phone, which belonged 4o his
mother, would be returned upon his arrival at the residence. (Triad Cowrt
Transcriphs, . [3-CF-234, Mocch 34, 3015, pg. 57) Gerald denied that he
wanted fo retwn do the residence. (Wil Court Traascriphs, 13-CF-a3¢, Macch
24, Jol5, pa. 5 '7) Deborat Du/m, his mother, HestiFied that afte, he retned
.}}!Of“'e, she heard Gerald osk on offices for his phone, oad the officer said
0 and walked oway. (Tial Court Transcriph, 15-CF-234 Macch ¥, dol5
g 4D

L Lleal’enm+§cwwuej Wb dbker Aeshtied Hthat he conducted an ;nves“hsa.:gve..



stop of Gerald Long’s vehicle. (Trial Cowrt Transcripts, 13-CF-334, April 33
20l p3.7) Walker dold Geald Hat officers were Seasching his home, and
Gerald dried o call his mother using a cell phone. (Wil Cowrt Troascripts,
;R-CFﬁBé Apnl 23, 2015, p3. D) Geald wld Walker the phone belonged o
his mother and he wos toking it fi servicing. (Trial Gourt Transcriph, 13-CF-334
April 33, 305, 5. 9) Walker asked Gerald to volurtarily +arn over the phorg
which he did. (Triod Court Transeripty 13-CF-336, fpnil 33, 2015 pg, V) Vhen
Walker qove Gemld the cpportuaity 4o return to his home, Gerald indicated
thet: he wanted. Jo. refrieve his sisters laphp. (Triel Court Trmascriph =
AB=CF-d34 Apri 33,3009, pa. G10) Gerald reteried 1o his home in his QWn
- Nvehicle. (Trial Court Tronscriphs, I3-CF-334, April 33, 2015, A3 Mo
| - Officer Ronald Borowczyk testified that he prepared ond agplied. for. the

- jjeacch worraat for 244 Lise Drive. Urial Court Tronseripts, 13-CF-336, Macch 24

Fovnd images he believed constituted child pornogrepky  that wes creaded using a. ..
Lo cellulor device, and recailed +hat o LG cellulor phone hod been iaventoried,
(riad Gourt Tramcripty, 13-CF-334, March 34, 3015 pg. 47-49) Borowczyk
whenmphed Jo seorch the cell phone by Hucning #an, noticed i+ had o patlern lock,
@ui then deterruned Hiat thelr softiore coidd not Ly/oaf; o patfern lock. Griad
Caurt Transcrpts, 13-CF-236, Morch 24 2015, pq. 49) Borowczyk searched the
phone b)r +a.k2n3 i apoct, locoted the celluiar media contained within it in the

Forrm of o micro SD memory cord, remaved +the micro SD memory cocd. ond
)4 74 7 v

searched (Tna—/ Cotrt 'Transcr;a‘ﬁ/ 13-CF 'JJJ, MMoarch QJI} ,7-0/5/ A3 ‘/7) image,s

Jol5 5 ”T.i?) When exomining an Acer Lt,m‘go that had been serzed, Bofowc?—yk_ .



#rom the Aces laptop were found on the micro D cord. (Trial Court Transcriphs,
B3-CF-33¢, Morch 34, 3015, pg. 49)

~ Defense counsel orgued that neither Gerald Long nor his vehicle were named
;s a place do be searched under the wasront. (Tried Cowrt Tronscripts, 13-CF-334,
Apeil 33, 2015, p3. 16) Counsel further orgaed thot the State had a0 basis to skp
Gerald when he hod olread, left his home some fime prior 4o the officers’ arrival.
(Triad Court Transcripty, (3-CF-236, Aprl 33, 3015, pa, A4) The Stote orgued that
Hhe cell phone’s micro SD cord was covered by the wearroat as removable magnetic
media. (Triad Court Trnseriphy 13-CF-334, April 33, 2015, pg. ) The Shife aho
,:cvgued‘ that since the Stote cowld end woidd have proboble canse 4o get a search
wacrant for the cell phone ofber exominiag the Acer loptop, that ineviteble discovery
Should be granted. (Trial Court Transcriph, 13-CF-236, April 33, 2015, pg. &])

:

| The 4riad court ruded (withouwt esgo/oaoﬁbn) thet the officers hod o valid seorch
Warront for the residence. (Trial Court Trnscriph, I13-CF-23¢, April 23, 2015 pe. 35)
The cowrt believed that Lt \Jolker had the right 4o “stop or detein” Gerald “in
conyction with the execution of the seorch worroat.” (Tricd Court Transcripts,
Ijl3/ch334, Aonl 33, J0/5, e 35) The court did not believe that the micro SD
,i:cazc" was “contained witlun the 4 corners of the worrant be§n3 Some. ma.gneh'c
equipment, but I do believe...o worsrant for the cell phone cowld have. been
inewitobly obtnined ” once Borowczyk saw the mage on the laphp. (Tried Court
;;rfaAScr:;o"‘S/ 3-CF-334, April 33, 2015 3 94> The mohon +o suppress wos
denied. (Trial Court Transcriohs, .(3-CF-334 April 33 015, pg. 27)

An amended informohon was Fled u,osfo.d;ns Count I 4+ o Class X oﬁfaﬂse,



e

- [Court Transcriphy [3-CF-336,. August 35, 3015, pg, &) The. State ployed

Chorging  Gerald with child poraogrophy. (Tried Court Traascriphs I3-CF-23¢,
Tore 3, 3015, pg.3) The State also filed an addifioncl information, CountV,
o Class X offense, charging Gerald with child pornogeophky, (Triad Court
Transcrjoty, [3-CF-336, Tune 3, 20l5 pg. A) The State later omerdad A H.
fo Loll. (Triad Gourt Trarscriphs, [3-CF-234, August 4, 2005, pg. ) Gerald
had a jury Hrial on Counts I and V. (Trial Court Tronscriphy, 13-CF-234
Auqust 34, 3015, pa. 7)

Triad Testimony

Detechve Reonald Borowc;yk teshfred . that he conducted o foreasic esom

-lof Fhe. Aces laphop, and identFied fecple’s Exhibits T-I4 as images located
_jon the hard disk drive in the Acer loptop.. (Triad Court Transcriph, 13-CF-334,
- jAugust 34, 30I5 pg. 245, 25 N Borowczyk teshfied that he hupad o video. in a

. series of flders on the pcer ia,m‘?o of Gerald and Hwo female children., (Triai

JVID_30303.15_191930 from Fecple's Exhibit |4, the video from Hhe Acer leptop, .

over defense objection. (Trial Gurt Transcriph, [3-CF-334 August 35, 2005,
b3 8-V The video shoved Gerald, LM, ond her friend H.T. in o hallway in
LH's ond HI.'s hause. (Trial Court Transcripts 3-CF-334 Auqust 25
3015, pg. 49-70)

BOfowczyk. (:‘)90/&013de+ the EXIF data indicoted dhat o LG phone wos
wsed o create the images found on the Acer loptp, (Triad Court Transcripts,
‘l3'CF‘}3£, Aujus-l- 35, 3015, ps- IZ) Borowczyk retrieved and searched Hhe

Ls Phone ond +the micro SD Memafy.cafc[ conteened within i+, (Tried Cowrt




|
|
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Trmscn;o-h/ IP=CF-334, August a5, 2015, pg. 4-18) The micro SD cord conteined
!‘rmacses identified as feople’s Exhibil 7-14 os vell os feqple’s Exhibet 16, +he
w.c(eo (Trial court Transeriph, 13-CF-234, Auqust.25, 3015, p3. 19)

f fecple’s Exhibit 13 (Count V) shows L.H. reclining on o bed wearing o
.i'i;’:swuco/m‘z nightqown. A dack shape is present n the lower right side of the
,oho«!o whih agpears to belong 4o the person whose hoad is in the lower |efF
Corrle/‘, prdling down LH.'s nightgon 4o reveal her ugper breast and wipple.
.(Peo/oles Exhibit 13) Tn Reoples Exhbit 14 Count T) the camera has
Imoved cdoser and slightly lower, oad L:H.'s upper breast oad nagple ore in

/

e center of the frame. (Rogple s Exchibit i4)

E Borowczyk admitted that he can not Hell who took the ,o/w%jra,oh;. (Triad
;: ot /rcmscr/mLs 13-CF-234, A'ugu;{' a5, 205, 5 4, 37) The. 1mages were
; written 4o +the Conputer on Febmozy 19, 2013, «t |1:06 AM a./#tou.sh +the Search
;W,a,,,L had been executed «t 815 AM that same day. (Triod Cowrt

ﬁ”fmx,%.@ 3-CF-336, Avaust 25, 3015, m 24) Borowczyk confirmed thot
gf'ﬂxe fime on the loptop screen, os seen in the phatd of i+ that wos daken L),

i[[POI‘(QZ c’uf;"l3 the execichon of Jhe Seowch worrant; Is H-‘OZ’, which wowldd be
;t‘ifoi’ AM Central (IocaD hme. (Tried Court Trascriphs, [3-CF-236, August 35,
};4015, Py 47)

[T, LRSS ead (LK father's girlfriend’s daughter) testitied thet she
5«105 not remerber Gerald doking any pichuces of her or asking o deke any pictues
;‘oﬁ' her, and did not ktow that +he video iwas being faken. (Triad Court

i\fTrM:cf;a-fs, I3=CF-234, August 35, 2015 pq. 49-70)

b

O



L.H. testitied Jhot she did not ko ot the photos or video were being
foken. (Trial Court Trmscripts, [3-CF-336 August 35, JOI5, pg. T3, F4, 56)
Although Bloke had an intecest in photography and moking videos, he did ot
ask her fo be in any videos. (Trial Court Troascriptz, 15-CF-334, Aujupl—
25, 3015, pg. ¥7)

Defense counse!l mode o Mohon for o ancl,-'ns of Directed Verdiet, osserfing
ot there was no evidence o5t the pichues being lewd, or to M. Long
being the one who dook the photos. (Trial Court Traascripts, 13-CF-234
August 3.5, 2015, pq. 91 ~92) The moton wos dened Coithowt eprno,-/%”o’z).
(rriad Court Transcripts, (3-CF-236, August 35, 305, pg. U3

Deborah Dunn teskiFied that she made the rental or contractual
agreement for the hcer |aptop and the black L& phone. (Triad Court
Transcripfs, 13-CF-336, Augus+ 25 2015, ,03; 123) She rented the loptop for
Gerold’s use, bt the phone wos for herself. (Triad Cowrt Tronscriph,
I3-CF-334 August 25, 2015, P35 136) She san Gerald’s friends Jessie, Ryan,
and three other boys also use the phone and laptop. (Trial Covrt T;a},m;me,
‘/3—(;F—335, August 25, 2015, 23 fl‘D
Gereld Long was fund quitly of both courrts. (Trial Court Tronreriph,
[3-CF-234, August 36, 305 p5. D) A motien for new trial wos Fled, which
asserted, infer alia, that fhe trial <ourt erred in aot goating the mohen o
Sugoress ond in a,//ow;rzs iformation contained on the cell phone micro SD cacd
fo be odmitted. (Tral Court Troascript, I3-CF-234 October 30, 7005, pg.

“[’.’5) At S‘en*hsnc.:ns, +he. moton Por new Hricd wos deed (withowd e>9o/a4c—-/1fon).




@ried Court Troascripts, 13-CF-336, October 30, 2015, pg. 7-8) The #rial
ch+ sentenced Gerald fo two consecutive terms of 25 years
i,zm/offsonmmf and ordered that he register wader SORA. (Trial Cowrt
Transerots, 13-CF-234, October 30, 2005, pg. £3-54) A motion o
i‘l‘ec.ohsfcfer sertence woas fled and denied. (Triad Court Treascriphs I3-CF-236,
}December 3, 3015, pq.4) The triai cowrt appoited State Appellate
De;FeAc(er counsel on oppead and directed the Clerk 4o fle actke of ogpead.
f(‘rnu Covrt Transeriphs, (3-CF-236 December 32, 0I5, £3 4)
Ap,oe//am"e Cowrt

Appellote cownsel Filed o hricF oad orgumert for Gerald Long, ssserting that
""‘le triel court erred whea it falled o sugpress informaton removed from the cell
phone, that Gemld Long was netin the immediate v:'c_ini47 of ‘}.{6 Lisa. Drive
‘\Jta«' the officers executed a seorch warrant that the selzure of the cedl Pheve
wos not consertual, that the Siote did not meet s burden of estodlishing
nevioble discover, thet the introduchon of the inbermaiion chteined Fom.
the cell phone was not harmless beyond o reasonchle doubt, thet Fecple’s
Exhibrls 13 and 4 were not lewd and Fhesefore did pot meet Hhe definifion
of child poracgrophy, and that the _jur), was not property mstructed on fhe
test that debired the elerent of “ewd.” Ugpellant’s brick; qencradl)

The appellate cowt offimed Gerold’s Convicton, ruling tet +the triai
;Coun‘— did not err in denymg the motion to Sugpress ewideace, that the
photerraphs were “lewd,” and that the cowrd did not err in }As-{fuc.#ns the

jury (Decision of The Mppellate Court of Tlhols, Someral,) Mo petition fur

ja



rehew;ns was P;L:c{
Ap,oe[/a:ft covnsel Fled a FLA to The Suf)rme Covri &I”;no:‘;, whih

was denjed. No /oew‘v%Bn for feJta:.r;rtj was Hled.
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;
jkeo.:ons . FQI’, . Gfaﬂ#ns TAe _Pe‘f‘l‘*/—;on .

Dl the. Triod Court err when i+ concluded that Gerold Leng’s Fourth

,:Am endmant n'sh-/- /oro;cr;b/'rzg wareasonoble searches and seizives was not

IEVI'O(G_“I;BCL because ofhcers had proboble couse for the search worront , when
I
El.pfgoef stondard wader Supreme. Cotrt precedet s whether the search warrmat

]ws rendeced “stade  due 4o the remoteness of hme behoeen the observance of the

ié.//aged crime and the #/43.3 of a mmph.—'hv’* Secki'):s a seorch qu,.-%.? “

i
i‘

Yes. The Triod Cowrt erved when + claimed +hat ofbicers had “good cause”

1
I
I
'
!
I
1!

l;For the seorch woront, (Trial Cowrt '770450',}07‘:/ I3-CF -334, /&an/ >3, 3015/
f‘p@ 25) No reason wes ever stated for this. The resmoteness of fme betueen
[

L

ithe observance of the aJ/eSeJ crime and Yhe -Aﬁns of a Corv,o/a,'wf s’eal"«rrtj a
|

;ifeo.rda worroat was such thet probd.;'e caise did nct esist

i The +ime of hich a search worroat is issued showld net be foo

i‘remal'e From the fme TFhe crime was observed. (Peopie V. Hughes, 277 TiDec.
|

379, 79¥ NE3 %3 30 Il App3d 504 rehenring denied 273 IH.Dec. I3%

;%707 NEId q7‘7, 207 Til.ad ll?") A search worront is stolde \hea too pucch
’\
if-Hme has elopsed befreen the facts allesed in the offidovit in sugport of the

Seorch worront oad the issuonce of the worraat, (Peop/e v. D<>mz:ﬂ¢, 293
| .

|

%;:JI.Dec, 3o, %37 ME.3d lool, 357 Iil.App.3d 57)

1

[‘ Stoleness of information on which Proba_Ll& carse s based s h;jhl)" relevont

| .
i,+o the IeSoJr‘+7 of @ seorch for o perishoble or consumable object, Iike

i

{COCO-;ne, bust fo—/&l)l refevent whea Fis « Comlau.*f&' Hle. (L{.S‘, V. Sé;vef/

492, F.3d 774 certiocor! denied 133 s.ch U5, 184 L.Ed.ad 7o3) Child

i
i
Al
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' pornography is, m Fact, one of those rase instances where stoleness of
:;\lrlfofmacf';on on which /orobolvla cause /s based s h:3h[7 releiant o the
:‘I'cgolﬁy of a seorch worrant, 73O TLCS 5/i1-20.1()(5) dearly stotes:
:‘“l’hz cJ«vSe of child pornograph, does not agply 4o a pesson vho dees not
'VO!M%/.'/, possess a Film, video, or visuold reproduction or depcton by
:Colﬂ,oufer. fossession is voluatory ¥ the deferdent knewingly procuses or
wrecelves o Frlm, wdec, or usual /gomd'aaf-rbn or depichion b}, com/ow/iv for o
;‘SuF-F;a'@—r/— fime fo be oble to tesrurate his or her possession.” Termination
of possession of computer, or digital, Fles is done by deleton. Once o fle is
Je/e‘fed, possession is terminated and +he gharge o child ,oornofsrc’oh), no
lorge- applies, See WU.S. v Hall, 143 F.34 978 Qetendont krowangly
possessed, \hece detepdont downlooded £iles ot issue and dd net delete
then)

Aje of inforraton $£‘70/o0f~/-;n3 applicaron for seorch warrant is facter Hat
:Ma.sl(i"#fc—"/ﬁ showdd consider but s only one facter; i other factors indicate
et information is feliable and that obect of search will shll be on premises,
then magistrate should not hesiode 4o issue o warmgt (U.S. v, Batchelde,,
B4 Fad 563) Otficer Borowceyk Hestified duing the supression hearing
"de' Here wos. no expectathon of child f)o»’nogfep}l)/ Bles be('hs kept past a
period of & weets, (Trod Court Traascripts, [3-CF-236 Morch 24 3015, pg.
43‘4‘0 So once & wecks hove possed since the [ask observance of the
: ‘,cr:me, probable couse no longer exists since ol Fles ore expected Yo be

.cfe(erl"ed’ and the charge of chuld /oornajra.f)h), does notagply 4o defeted roterial



| Since /ooSSe.s’S;on 15 terminated wpon deletion. See %go/c v. Da.wzfa.n/ 299 Tl Afp,ﬁ

489, Tol NEX (Tt (st Dist, 1998) Ceorch warront guashed. Obbicers waited to

)
1

i}ezaes{— a warmaat wrhl ofbe, 8 ieeks of ne criminod a.c{-iv}f},, wrth no evidence )
i . ) ) )

‘op corr‘Hnu;hS criminal conduct ofder the lost observance of a cf}me)

Ir Ta cle."('erm;n;ns whether thera (s /ofé»bol)/e cause for a seoch, the possage of

i}h‘me s less cribical \hen the offidasit in support of the search warrant referss

,h’ facts that indicoste onjoing contnious criminal o.cf'v"vf‘fy, w.s. . /‘4[1‘4&(} 591
:[ .

(F3d W7, certioror denied 131 S.Ct. €35, 178 L.Ed.2d 500) Officer Borowczyk

Hestified during the suppression heoring that fhe dates wsed 4o obiuin the search
ivo”o/d'/ on which cild pornosraphy was believed 1o be ovailable, were betueen
{é’w(}, ond Ochber in 2003, (Triod Cowrt Transcriphs, (3-CF-234 Morch 24
}9015 pg 26 4243) Yeb officer Borowezpk waited witl February 19 3003 4
!o_lrfmn a seorch worrant. (Triai Covrt Transeripts, 13-CF-334 Morch 24 3015,
: ,o3 1F-19) This wes wedl cutside the estoblished & week +Hmefrome.
IBorowczyk failed 4 give any facts thot weuld indicote, os required, aa ongoing
Com‘muous wimined octvity, past the last cbservoace made, in this porhcular
1

EMJ specihic. case.

| Furthermore, the unigue natire of the case did ast wasrant reasonable beliet
;'m support of probable couse fr o seorch warrant that fles wordd skl be in
PoSS&SSfon on the computer. After Bafowcz):k hed oer.:ul7 festfied +o there

) :’be;ns ne expectaton of Fles be)ns kept post o peciod of £ weeks, the Stote
asked him 1£ he had reasonchle belief due 4o the wnigue noture, thot whoever

wauS doing i+ wowld stll have child /Oofnojfbflx Fles in ther possession on Hhe

f? ié



compuctes, Jo whick he sed yes. (Trial Cowrt Tramscrpt, I3-CF-236,
Morch M, 2015, P53 45) However, otficer Bofowczyk foiled to qive oy Fachs
Supporhing such o cloiry and the State failed +o arque any focts in support
of such o doim, since no such Fach existed. Therefore, the Court sheild
Consider oay deims or arquments by the Statfe /‘cso/d}'hj wuigue nature
forfeit.

The wnigue noture of Hus case is +that officers do not know whe wos
downloading the material (Tried Court Transcripls I3-CF-934 farch 24
o5, pg. 31 ; October 20, 2015 P3 45’.)/ can not say thot o was Gerold
Long who did it (Trial Court Transeript; [3-CF-234 March 3, 2005, pa.
53, October 3o, 2085, pg. 43-44, .!x‘),.‘»w no Fach 4o show or hose o
iSus,oic)cm on of conhinuing criminal conduct post the lost observonce rmade
by obficers or that paterial would shill he ia possession on o Cormpuder.
Borowczyk had alread, testified +hat fles were expected o be deleted.
(Triad Court Transerjph, 13-CF-336, Merch M4, 205 p3, 43-44)

1 The. internet account, \hich dd not belong % Gerald Long, had bees
ochve for severd years, yet cbservations by the officers show that materia
was only dewnloaded ond available for only o few months in 3012 from Tuly
o Octhober (Triad Court Trmnseriphs, /3-}.7:—;36, HMocch 34 2015, pg. 30, 42-43)
Over 30 pecple had access h +he internet through the internet accouns adt
ot residance. (See Mfidavit located in Agoendix D)

Al of this suggests that whoever it was who had done i iwas Someone whe only

'haaf -l-wn/po/af), access b Hthe ntenet Hheotsgh ot g ccount duf)ns those Fer.
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months and was not an actual member of Hhoct household. This ot ortly
menns that there weos no probable cause for the search warroat  but also
jrv_nder; ony reasorchle belief in sugport of probable cause for o seocchk
warmantd of files shill beng in possession and on the complfer non-existaat.
Therebore, probable couse did not exist and the search and seizure
conducted by ofhcers wnder 7‘4-& werrroat as wareasonahle oad ia
Violachon of Gerold Long’s fourth Amendment right under +he U.5S.

Com strtectron.

A0id both the. Tral Court and +he Court of Agpeals err when they concluded Hat
. ‘H«e Stote hod proven inevifahble discovery +or a cell phone seized in viclaton of
Gerold bong’s Fowrth Amendment right proscribing unressonable searches and
;sez'zwes because obficers “toudd oad wotdd have oshtained o search warrant ";
‘whw proper standard wnder Supreme Courd precedent is whether offcers .
“abtoined” a search worrant, ond “hether fhe evidence would hove beea
inevitabl, “discovered by lashd meons end without refecence to any police error

L) ? //
or Pusconduct’

les. Both the Trial Court (Trial Court Tronscrpts 13-CF-234 April 33, 3015
p3. 26-37) and Hhe Court of Appeats Uppelote Court Transeripty H4-1é-cols,
August 30 2018 3 l'(—B) erved in thewr ossessment r‘eSbJ‘HnS in The

3@"‘#"3 of inevitable discovery. No reasoncble snd rational trier of fack cowld

‘;ka.ve determined +hat He Stote had proven nevitable discove/), for the cell /ohme.




The “inevifoble stc;very docirine” [s a meons for +he qovernment o asvoid
suppression of evidemce obtouned as o result of walosfid conduct by the
police, oz\d for the docirine Jo agoly the qovernment must prove by a
prepondecance that owthorihes woild hove fownd the challenged evidence
through lawhd means. (U.S. v Cherry, 434 F.3d 747 rehenring dedied, certiors
enied 137 S.CH A%, 144 L Ed2d TP Under inevitoble ~discover, doctrine
evidence that world be jnodmissible at dral because H#+ was obtained in
Violotion of a defendast’s consthetional rights may, nonetheless be admitted
W the prosecution con establish by a preponderaace. of Hhe evidence thodt it
)ne.v2+o~lzl7 world have been discovesed by larhd means and withowt reterence
+o any police error or misconduct. Wix v Willioms, 447 W, 43, 444 445
(1984)) GMé/aJ/y, Cowrts will find that evidence inevitodbly wouz have been
discovered wheret () the condition of the evidence when o.chiwlly fond by
lawhd means would hove been the same as +hot when improperly obtained; (3)
. Hhe evideace would howe been discovered through o independent line of
investigashon wntainted by the illegal conduct] and () the independent
inveshgotion wos already in progress at the Hime the evdence was
wrconstitutionoll obtained. (Pecple v. Shaqklin, 350 Til-Age3d L2, %6 (54,
Dist. 1993)] People v. Winsett, 333 TllApp.3d 5% 49 (3ad Dist. 199))

Firs-ff/ inevitable J;Scove// did not exist beco.u-Se“ officers never obtained a
[$earch warrant for the illegolly seized phone offer howirg i lexally seized it
Jwins the improper stop. Searches conducted outside +he Judicied Frocess ”

are wareasorable under the Fourth Amendment. (Hate . w.s., 389 Ws.
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7 ¥F S.of. 507, 19 L.Ed2d 576 (1972)) The essence of the Constitutional
provisions against “uareasoncble scorches ond seizures” is not merely that the
cvidence so seized may rot be used before the Court; but that i+ may not be
used at all. (Fecple v. Mactin, 46 N.E.3d 997, 322 Ii. 192) Tnevitable-
discovery doctrine does not permit police to conduct worrantess search
merely becaisse they plan fo subseguertly obtoin o warrant (U5, v. Griffia,
508 Fad 959, % (th Cir. 1974) See aiso, feople vi Corter, 2016 Ti

A G Ho953, 3334 (Rejecting Skate's argument that warrartess
Seizice of qun was excused by inevitoble-discover doctrine becawse police
{ould heve obtoined o warcant) Allowing officers fo justhy, warmatless. | . .
Searches and seizures by showing that dhey coudd and /or woild. have
obtained o warront woildd render the Forrth Amendpieqt’s warmant
reglivement meaningless. Thesetore, inevitable discovery dd not exist:

. Second, inevitable discovery d'd not exist because, as wos discovered
dusing Hrial, officers plarted the matesiol from the phone onto the. loptop .
ducing their execwution of the search warrant. (Triad Court Troascriphy I3-CF 33,
:/{ugus'l— 35, 015, g, 36-23, 4b-HE) Obficer Borowezyk testifed that the
images wece writher fo the compieter on February (9, 2013, fhe day of the
execichon of the search warrant, at 1[:08 AM os recorded 'by the ]aio*/‘oﬁ ‘s
F‘Hme, which was set ohead of locod Hme, althougle the search warrant os
exected ot F45 M. (Triad Court Troaserpts, 13-CF-334 August 25,
dol5, 3. 24) Borowczyk confuwmed fhat the fime on fhe leptep screes, o

seen in the ,oltoh/ ofthe Icyo"‘% that was foken by Fo/l‘ce JM;dj the

pls



je,xecw‘r"on of the seorch warraat, is 11105, a mene & minufes affer the
:imagef were wrote fo that corputer, (Triad Court Tronscriphs, 13-CF-336,
August 35, 30I5, pg. HT) As such, no materal existed to base o claim ot
inevitable discovery on. Therefore inevtable discoven, did not exist.

Third, inevitable discovery did not exist because Gerald Long wos the
targed of +he investigation, (Triod Court Traascriph, [3-CF-234, April 33,
‘9\015, /3 IJ), but +he Phone n queston did not be/omj d Gerald L0n3
(ried Covert Transerpts, [-CF-234 Nacch 34, JoI5, pg. 57; Apnil 73,

3005, p3. 9 August 35, 2015 pg. 13, 134) Jny warrant obtained by

_Jio,.ﬁrcfce(s,- would have been for Geredd borg’s phone,  rot the phone in .
giestion, Therefore nevitihle discovery dd not exst.
Fourth, inevitable d: scovery . did not exist because the materiod in .

i ;ezuesd-vbn 5 not lewd ond theredore does not consttute +he crime oF child

|
. |pornegraphy. This issue (s covered in detoil in “Question 4" As such, these
\ .

_on.. Theretore, ine;/;h-b/e discovery did not exist.

Fitth, inevitable stcover/ did not exist be;ause the jndecendent line
oP nvestigazhon was tointed by illegod conduct. As was previously covered in
MQuestion |, officers lcked probable cowse for a Seorch warranl, making the
searthes ond seizires conducted by officers unreesonoble ond foirted by
3i/le3al conduct.

# As vas P’“"’“’"/f covered in this very QueS'l‘r‘on/ “Quesﬁ'on 2, " vnde 4he

) “feconc{— rea.son wh, inevitable q{:‘xover/ did not exist, officers plorted the

a1

was no illegal materiod i1 existence +o bose o daim of inevitoble discovery .



ivmwf'erfa,/ from the phone cnto the loptop ducing their execution of the search
ibva/rmh This shows that the ;nc(e/oezra(env" line of investiguibon was +ounted
é?LY the illegal conduct of officers.

: Tn addifion, the investigoton vwas further tointed by ilegad conduct os
l#«e seorch warrant was alse invelid os it did not meet e porhiculos
iiJesm,m"on requirerent of the Fourdh Amendmest Search warrant must
Aé‘po/#cu/ar/y deseribe “things o be seized. " (Stoaford v Texas, 371 Ws. 476,
?x; 5.t 504, 13 LEdad 431 (1945) Typicoll, a warrant thet fails +o

1 onform 4o the pa/#CuJoff*nL). requirement of the Forrth Amendment is
;{;Mcor\s-#—lw"v‘ona.l ond Fu.caaﬂ, mvalid. s, v Stokes, 710 F.Sugp.2d. ¢59)
'5@,5;. worrant thet vielates porticularty requiremenrt copnot pass
Constitutional puster even i \orrant application contoins porticular
iffnﬁormh"on. factors in deqree of particulociy required for search wosront.
‘["ora whether: (i) /orobalzle cawse exists to seze oll iHems of o /oa/#cuhf
-l-ype described in warmnat; (D) vorreat setr owt objectve stondords .177

!iWLu(,h execwhing officess con differenfiate tems subject fo seizivce from

‘;‘«H«ose; which are not; ond ) government was able 4o describe items more
portiaalocty in light of informedion owslleble o it at Hime warmt was
assu.ecl (Th re search o& 3817 W West End, Firs+ Fleor Chicago, Lllinois
.AOézl Tl F.Supp.ad 53

f: OfFicers had no excise s not follow +he portficufor desa,/‘o#on

requicemend of the Fourth Amendment os i+ .5 ,ogssible fo /oo./-#cufa.//y

‘:Jescrqu or list, every 4ype of compwfer media. storaqe device that



exists. The seorch worroat sed the word “other” ond fhe /oLro.se

“inc/ud/(nf) buct not hmited 4" whea clescrfbfns the -H'n'my +o be sejzed.

((Trial Court Tronscripts, 13-CF-334 Macch 34, 2015, pg. 50) See LoJi

Sades v. N.Y, 442 W.s. 319, 99 s.ct 331}, 40 L.Ed.2d 30 (1979)
Trvadid woarrant [isted “othe- simulardy obscene materials. 'D

The Faurth Amendment’s reguirement thot oll werrants ,oaf#w/a/},
describe the place 4o be seorched, and the persons or Hhings 4o be Seized,
jhel'ps enforce the probable couse requiremert by limiting law, enforcement-
‘;oPF«'cers’ discretion Ho determume for themselves the scope o theur
worrant, (WS, v. Aljabari, 626 F3d 940 cerkorori denied I3l S.CF
2064 119 LEL3L 945) The seorch \arront osked for Compicters and
orputer media. (Trial Covrt Transerjphs, 13-CF-236, Jlarch 24, 3015
3 50) The worrant fisted “and other compurter media," menning thot
everyhing in that serterce Fell unde the category of “compicter media."
Officers aan not claim thot their foilure o hllow Yhe particilor
déscription reguirement was hormless or that ohhcers knew exactly what
w Yo be seized when they illesoll seized cellelor phones cellulor redia,
o caren, CQMefa.vmecllro.l and on e-reader, none of Jhch are
corqputers 'or‘ Compucter media, but are seperate ond distinct electronic
devices.

ﬂb’efo@ nevrtoble d:'scavefy did not esidst,

Did the Trid Court err and iolate Geroalfd Lons’s Fifth and Fowrteenth

>
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5?
;AMMJM&‘HL right fo Due Frocess by not neticing or wsing the six facter test

é,es-lahlishecl for deterrining whether or not material is “lewd” vhen denying the
;fw;‘on hor o Foding of Directed Verdict; when proper standard wnder

é;Sayorwe Cort precedent reguire that the six factor test be wsed®

R Yes, The Trial Couwrt erfed wher i+ denied the Motion for o Ffrvcf,'ns of

:f);rec41ed Verdiet Tried Court Transecripts, I?—CFn‘LBKI Au3u5+ 29, 2015, P5: ‘?‘5)

r

;‘wi-f'hax;f' using the six foctr test for assessing “lewd.” By denyirg the Mokon, the
:Juage is indicobing his bolict Fhat materil s lewd and dhat the State has met
:?Hye burden of proof beyord o reasnable doubt that the material is lewd.

| Z# con ot be presumed thot the judge opplied the proper buden of proof
‘where he falled +o retererce or wse the estoblished six factor tes+; esPec."aJ/f
when he had stated thot he hod never hod one of these cases before (Tried
Couﬁ‘ Tro.nscq"o‘fx f l3*‘CF—}3K, Au3w+ 24, 1015/ P3- [o) ond thet he does not do . .
!,cn'm}na./ coses very often, that his experience is mostly in civil work. (Triaf
chJ— Traaseriphs, 13-CF-334 Ausust 24 2015, pa. 14, 19) This would lead o

ifea.sonaltle person to determine that the judge was wrcivare of the six factor
I"I'es1$ es/aecial/y when neither Trial cownsel nor State. mentioned .

i TF odse con not be presumed that +he Judge agplied the propes birden of
,p/oovﬁ especiall, when the State fm,orc;oer/)e orqued against the Motion,
?i,vy;lyfns to the court that nudty is in thself “lewd.” (Trol Cow+ Trenscrypts,
TB“CF-}B«!, August 35, Jois p3. ‘73)

The. Cowrts hove establshed o six fuctr test for a.Ssessins whether o visual



-

deoicton of a child constifutes “ewd,” See, WS v. Wolf, 890 Fad 241 Uoth
Cir, 1989, W.S. v. Villard, 585 F.ad N7 Gd Cir. 1959; w.s, v. Ruble, 334 Fad 442
Gt Cr. 1987 WS, v. Dost, 436 FSupp. 328 (SD. Cal. 1986); oY sub nom, LS.
v. Wiegond Fia Fad 1333 (th Cic 1957)) Regple v. Kongs, 30 Cal.Ago, tth ITH),
37 Col-Rptr.3d 337 (i%95), State v. Gotes, 182 Ariz. 459, 797 Pad 1345 Chpp.
1999 fecple vi Hebel, IT4 TllAgp.3d | 30-33, 133 Th.Dec. 592, 537 NE2d 1347
(985, Fegple v, Lomborn, |35 Til.ad 5%5, 234 TdDec. 744 To% N.E.2d 350
(¥99), Pecple v Lewis, 305 Til.App.3d 465, 538 Ti.Dec. 67% 712 NE.3d 4ol (999
feople v. McSwain, 2013 IL App Citi) 100413, 35¢ Lil.Dec. 153, 964 NEIL |74
@Olé). This test is covered in more detod jn “Question 4.7

By rot using the established six Foctor fest, the Court erved. i denying
the Motron oad violated Gerold Longls Fitth ond Fowrteenth /imenz{mezr#.

right to Due [rocess. See olsq “Queshen 5.7

D the Cotrit OP,A/O/Deo-/S' err and vielede Gergld Long'; Fitth ond Fourteenth

hmendment right +o Due Frocess in s assessment of +he photographs Lesing
Hhe six factor test b>, Je,-yie/mfnfnj that the photos were “Ie‘./cl'y/' when
proper stondord oad review wader Swpreme Court precedent fo//ow;ns He

rules oad 31,«};(&/;)43; seF forth b), the Coterts sho. that the pho'f'agra,obs ace. not

) ‘fewoﬁ “ ond therefore do not constitite child /oorrzogrgo/??

Yes. The Cowt of A/o/oeme erred in s assessment of the. f)ho‘/osfafltj when

jksfnj He six Factor tfest cad cle,'f'wm;n;rtg that the Pl!c’/‘of were “lewd.”

a5



ja/o,oe/la:f& Covrt Tronseriph, 4-16-0015, Auqust 30, 30IZ pa. 15-17) The Court
?Feu‘/cd o properly follow the nies ond quidelines os required \hen assessiag
Emwhvio.f usfns the six Factor fest. When Pro/oer/), assessed, the photos o
3,‘0’60//7 oad o[;w‘ousl), not “lewd. ”

Te detfermine whether or not material is lawd, the Courts consider +he
;‘Follcwfng Factors in assessing the visual depichon: (DWhether the focal point of
_;'f'ke viskal depichon is on the child’s aenitals; P Whether the sethng of the visel
“eilqo?cf-;on Is Sexua—//7 $u33es+;ve/ e, ina )o/o.ce or pose generall, associated with
:Sex'uaf ac#w‘#y/" B)Whether the child is depicted in an wanathecal pose, or in
vinafpro/or.‘a;le othre, c,onsiq(e/}hs the age of the child; (4) Whether the child (s
Hully or porkially clothed, or nude; (D) Whether the visual depichon” sugqests
.}Sem@/ coyness or o w7//:'n3ness +o ergage in sesxuct achiity; oad (4) Whether the
Visual depichion is infended or designed 4o elictt o sexisal response in the viewer.
jSée,, WS, v. Wolf, 290 F.2d 241 otk Cir. [989); ws. v. Villard, 235 F2d iI7 (d cir.
J9ED; US. v Wiegend, Eia Fad 1339 (4h Cr. 1977); Pegple v. Lomborn, i85 Ill.3d
585, 33¢ Ill.Dec. 764, 705 N.E.xd 350 (1999)

Cerfoin rules ond quidelnes must be Hllowed in order + property assess
;#(c materiol in considering the factors. These include’ (1) /VuJi-/-/ is in ofself
n<:v1L lewd. Nudty withoud lewdness is not child Pornosrafly. (Lamborn, 155
Th3d o¥ 594); (2) “Frivate Foatosies” are not within the ombit of +he
child pornography stetute. Willard, 755 Fad ot 05); (3) Pichwes of nude
. ioiafldr&n do no+,nec.e,55a.r;/7 become child pornography when #ze/ reach te
Jards. of o pedophile. (Villord,. 555 F.2d ot (35); () A defendants intent
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i
;does not crecte o lewd exhibition out of the otherise innocent o.c#vﬁy of
1
1|

children. Gtate v Gates, 152 Ariz. 459, 597 P3d 1345 Upo. 1994); (5) The

;sCau/-B &p/o/;, an oLjecﬁwz standard (ot Su.bjec#w) ” defh:/min}nj whether or
not the mate il is child pornagrcyalzy. (Lctmborn/ 185 ZTit.od ot 5‘?‘(-—95); (0
Considesation of lewd con not rei, on how the maferiol was made, or

other indorpecction extraaeo.s 4o the material »/‘fse/F,' bt the rmaderid rust be

ijuc{ged on ik own J-afms/ a defendant’s subective inferhons are irrelercnt

.. E.(Peof,lg vi Sven, 345 TllAge3d 224 93334 Gnd Dist. 301)

{ To evoluate the pictuces, they rucst Purst be described. Peo/o le‘s Exhibit
I .

HB shows L.H. rec,lz‘n;ns on o bed weoving o fish-l-'- colored ni3l|+sown. The
|

!fko% cuwts oL the fc)o of her head V‘fsh'# above her eyes, and a blaaket

;inA o tassed is visible ot +he fop of the #rame, covering or shadéwinj one

Eé(e. Her one visible eye s slightly eper, bict not looking ot the comera. A

dok shape is present in the lower rf3i1+ side of +the /olrow‘g vhich apoears o

£
P .
. i]be +the. do«{-h.'ng of the person whese ha/tc{/ clad (n a dack sleeve, is in the lower
I
I . ,
et corner fu//:ﬂ3 dovwn L.H.'s m‘3‘r/’30vn to reveal her Lpper breast end

‘;im‘pf:/a. Tn fecple’s Exhibit 14, the comera has moved closer aad /m./e//

E;remov}ns LH.’s head from the frome. LH. % upper breast and npple are
F
!

|
|

exposed in the center of +he Frome.
Errors made 67 the Cowrt of Agoeals in their assessment will be addressed

;:Lﬁoﬂow;ng each fictor’s proper ossessment.
!

I

!
{
|

Factor | -~ The Focad Point of +the Ficthre

In Peo,o/e ‘s Exhibit I3, the partud exposure. of portof LH."s rf3h+ breas+

{
I
i
|
}
|
f
T



15 in the lower corner of the pietre. LH.'s face is vsible, detrachng the
viewer’s attertion from the exposuce, and the focus is therefore on the uppe-
part of LH.'s bod-y overadl and not specificall, on the esposwre iself which
is onl, in the lower lett corner. There is nothing fe force the atbention of
Hhe viewer o fhe exposure. This Factor does not support a A‘nd,‘nj of
lewd for Recples Exhibit 13. (Pecple v. Lewis, 305 Til. Ago3d 465 332 Tilfec.
879 71> N.E.2d 401 (999) Tn People’s Exhibkt 14, only the parhal exposure.
of port of LM.%s nght breas+ s visible in the center of the pictre. Her fuce
is no longer visible.  This foctor does sugport o -#‘Jhdfns of lesd For )oeo/o/e,'s
Exhibet 1.

It wos inogprepriate for the Court of Appeais o daim fhat the Focal
point of f’eo/o/e's Eschbrt 13 was on +the exposure ond supported a -r’—r'rzdfng oF
lewd Uppellote. Court Transcrjpt, 4-1£-00, August 30, 2013, pa. 15) whea
H was inthe lower corner ond noﬂ}ihg was Jorcing the viewers attention to it

Factor X - Whether the Setting s Sextedly Suggestive

Tn both pictuces, LM, is lying on her back in her bod. The pictues donot
depict cpened legs or ony display of her qenitals. She i not ;n+era.c1‘r:13 with the
wmera. The setting ot the bedrcom seems hagoensteace ond rnot infended +o add
Sexual content fo the pichures. Thece is nothing in fhe bockgrmuad +o suggest
that seswal acfivify hes, is cuiently, or is odort +o tfuke place. Tn foct, so
e of the bac.kgrolmJ is visible thet o con not be used o suopert o l—'v'nl}ns ot
lewd. This factor dees not sugport o fiading of lewd of Pecple’s Exhibits I3 and

4.

rE
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% The Coust of Aﬁoeo-/s properly assessed fhis Factor. (A}o,oe//o-%-e Covri
3T,qu,;o+s, 4-16-0ol5, August 30, 20IE p3. 15-14)

“Factor 3 - Uanofival Fose or Troppropriate Attire

The element of nudity is not part of tiis criterion, (Pec}o/e_ V. Wayraq, 379
Il Agp.>d 1043, 1055 (5th Dist. d008)) Tt is importont 4o remembe, thet
inwi#, is in ihself not lewd. As such nudity coa not render o pose winatural
or the ottire inagpropriote. Only the poe iself can moke the pose unnatural,
d'u.h" as only the athre itself Con make the athire inappropriate c°;1§[¢1e/fnj
He. age of the chld. In both F:‘dwesl LH s Ia72n5 on hey bed. There is
.,nO‘ﬂl;'AS._ uanatural about her pose. Loying down is o aateal pose forodl pecple

‘oﬁ adl ages. The . pichres do nct C/e/.u‘ci- opemecl /eaf or aay Jr‘s,o/a/ of her .

"!'3@;*“[5/ and. she s not ;/r/-_e/a,.c(-fns with the comera., LN s dressed in a.

tong~ sleeved nightgoun that was mamerciall, made for and is oporopriate
|for. o pre—teen Qirl. This foctor does not sugport e Frding of lewd for .
Fegple's Exchibits 13 and 4. (Pecple v Lewis, 305 Til.Agp3d 445, 335 Td.Dec. 479
712 N.E2d 4ol (1999); Fegple v Lambors, 125 Ti.ad 575, 334. THl.Dec. 744,
708 N.E.2d 350 (1999)

1 I+ wos inagpropriate. for the Couct of Agpecls fo claim that the partal
exposiure somelow mokes the pose unnotural oad finds in support of lewd.
Uppellate Court Tronscriphs, 4-16-0015, August 30, 3015, pg. 1) Tt wes
alse wnagpropriete ond improper for the Court of fppenls o ever 47y +o use
;nuc(:'w‘y ot ol in this factor, \hen # does ot epply.

Factor 4 - Whether the Child is FuJ/y or loa.r"h‘c:.//). Clothed, Or Nude

29



Tn both pictures, LK. is wearsing a Jong-sleeved night goun, LWhereas there is
;o. partial exposwe of port of LH.'s m‘3h+ brzaoxv‘; she is stll clothed ond
. giﬂze/e-ﬁore this factor does net support o Fiading of lewd for feople's
.;Ex'hfb}k 13 and /4.
 Zh e ncpropriate for the Court of Agpeals 4o claim that Hhis Foctor
. Supports a -Fincl?hs of lerd. (A,0,0e//an‘e Court Troascripts, 4-16-00I15, Avspest 30
‘JOIE P lé) L.H. is not nude. She is Hudly dothed, with o portal exposwe
éi“w‘siue,, ond therefore is on the “‘Fui(y or parhally clothed” side of +he
E‘fac%f which does not sugoort o. finding of lewd.
I‘ Foctor 5= Whether +he Viswol Depiction Suggests Sexual Coyness
| In both pictures, there (s nothing obout the child or the remainder of te
pictre that suqgests Sexuol coypness or a ‘willlnjness +o ergage i sexual
{dci{vH)z. There is nothing sexuad abowt her Facial expression. She is not
:.lk\n'-‘*c/a.ch(ﬂs with the camera. Her pose is nothural and her athre a)opro/on'a}e,
j:(f’e?/e v. bewis, 305 TitAge3d 465 (999) This fuchr docs not sugport a
:f—fndias of lewd for /oeo/o/;’,f Eschdrts 13 and 14,

T+ wos inoyo)oropria:v‘e. for +the Cowrt of 40/08015 to cloim that +this factor

Sugports o Fading of lewd (Agpelate Court Foascriphs, 4-16-00l5 August 3o,
‘;OIY, P53 /:!)/ especioll when only by using words like “appears” (used with
Coution) and “pight” Their shctements and claim fall within He cotagor, of
“Frivate Fontasies” which is not olbwed, and visletes the rles and qudednes
Eprew'ously coverad.

Factor 8 - Whethe 4he Image is Designed +o Elicit o Sexued Ze:/oonse



Tn both picheres, only part of LM right breast is visible. The lack of
an),#.}nj more. being exposed, combined with the focts thet she is not interacting
with the Grmera, thece is nothing sexual oot her Facial expression, her pose is
nehund, her otbice is appropriate, and the sethng Js not sexually sugaestive
‘fhow that the pictures ose not desgned o elicit ‘a sexual response. (Lem's/
305 TilAge3d 445 (99) This factor does not sugoort a finding of lewd. for
jpeqo/e"s Esthibits |3 and A,

Tt was inoppropriate. for the Court of Appeals Ho claim Hhat #his Factor
sugports o fnding of lewd (Appellate Cowrt Transcrpty 4-16-0015, August 39
N EYaT):s p,iulé—[?), especially only when ﬂey impropety used informahon
,,L;dmne.ous b the materal self nstead of Julging Fon s own terms as.

- jreguired. The. Colurt of Agoeals impreperly opplied o claim of. voyewr from feople
V. Sven, 345 Tll.Agp.3d 326, 338, 48 NEad 227 23% (3004) by wsing LH.'s
[testimony of.not being. oiace that fhe photes were being tuken. This is using .
informechon owtsde the moterial ttself rot ju.c[«j;ng ton its own terms, and
Violates the riles and Quidelines previously covered. Furtherrore, i is
inappropriote 4o ever agply o claim of voyeur +o o pichue case. Tn Sver, o
video case, the court could onl, moke o foctuol determination of the material
being voyeur after votching the video, during +he course of which it becomes
appacent to the viewer that the subject s, in fact Lol are of beig filmed,
%711(5 s never possible «ith pictue chorges, only video chorges.

Theretore, the pictuces, Feople’s Exhibits |3 ond 14 are cJeuf/):, obiiously,

and unmfk+a’<en/}, Not lewd and do Not constihete child /oornosroyohy.
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Did +he Triad Court err and violote Gerold Long's Fibth ond Fowrteeti

Anendpment right +o Due frocess in Jemyfnj te Motron for a Ffrza(f"nj of Directad

Ve/dfd',‘ when Proper Stoaderd under fb’of‘crne Cowrt /oreceJe,M i3 Lhether

Gerald bong was proven guitty “beyond o reasonable dowht” on “wa,

element of the crimel”

Yes. The Trial Cowrt erred ond violated Gerald Lons's Fitth ond
Fourteeath fmendment I‘fS}H‘ o Dke.ProceSJ n Jeﬂ)u'rla the Motion For o

Finding of Directed Verdiet (Trial Court Tronscriphy, 13-CF-236 August 35,

2015, pg. ?'3) withott esploining his reasons for doing so. In denying the

Motion, the judge is indicoting his belier that Gerald Long took the photos el
Hat the Stote has met the burden of proving beyond o reasonable dowbt Hhat
Gerodd Long dook the photos ot issue.

Under Due FProcess clouse of the Fifth Amendment, the prosecuton is
required 4o prove beyond o reasonable doubt every element of the crime with
“hich o defendont is cherged. The stondocd profects three intecests. First, i+
)7"0“'8:—1“5 the defendant’s liberty intecest. Second, it protects +the defendont
from the stigma of conviction. Third, it engeaders community confidence in the
<rirnad foa by 3Iv}}13 “concrete substonce” 4o the presumption of inocence.
Qn re Winship, 397 w.s. 355, 344 Sce odss, Fiore v. White 531 5. 335 235-29
(200); ond Sullivaa v. ba., 508 WU.5. 275 277 (i993)

Tt con not be presumed that the Triad judge applied the propes burden of

proof when he failed # explain his reaJom‘As behind his decision +o J@lf the.

ST



/‘10+fon/ especfa'llr when he had stated that he had never had one of these cases
betore (Triel Court Transcriphs, 13-CF-334, August 24, 2015, pg. 10), ond thet he
Ldoes not do criminal coses very often, that his experience is mosty in el work,
(vial Court Transcriphs, 13-CF-334 August 34, 3015 pa. 14, I9)

During the Motion for o anclfns of Directed Verdict, +the State’s only
Argument fo Gernld Long being the one who took the photos was o claim of
’cifams-f-aaﬁ‘al. evidence showing thet i+ was Gerald Long. (Trial Cowrt
Transcriphs, (3-CF-334, August 25, 2015, pg a-3) Howeves, +his was o false
claim. The. circumstoarhal evidence she is refering 4o is the vide Ale,
{VID-201302.15_191920, on Fecple’s Exhibit I, \hich was allowed over Tried
- feouasel’s objection, (Trial Court Transcripls, 3-CF-236, August 25, 3015,
“,93. -9 The video Hle (s neHher relichle nor relevont, T4 s ot reliable os i+
‘W;_M editted file with no ndicotion of who started o eaded the recording a5
these portions. of the video are missing. (Teiod Court Troascripts, (3-CF-236,
August 25, Q0I5 P5 l¢g, 23, 3?) The. video 15 not relevont oas i does not prove .
that the pictuwes ore lewd, only the pictues themselves cen do thet, it (s not
:proo/‘ of a crime, it is not proof of on otHerpot ot o crime, and i+ {5 not a
crime in and of #self. Even if Gerald Long recorded +he video, which he did
not (See  AbFidowit in Append.ix E)/ +he video tself or any wrong condclusion of
‘GPICLJJ Long recording o+ does not meon in the lightest or prove with ony
isuf-ﬁfcfency that Gerald Long was the one who fook the pictures.

‘ The lor reguires o crimined convichon he based wpon evidence establishing

'ibeyonc( o reasonable doubt thet He occitsed committed Fhe specfﬁi'c crime
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or which he has boen Formaly charqed ond tried and not upon evidence
:show;ns that he has o propensity 4o commit the type of criminal conduct o
issue. (Fecple v. Corread, 559 N.Y.5.2d 1005 (gp. Div. 1990)) The video wos
warelisble. and irrelevant, and the State Knowingly nd atemtionally
presented it as false evidence 4o secure o wronghd conviction. This is especially
§+ru.e in lz'g/rl- of how Mt was presented o+ trial by the Stote with ie++:'n3 an
‘officer to give on opinionated stotement thet wes objected to ond sustoired
(rial Court Transcripts, [3-CF-334, August 35, 2015, pg. 5-8), yet the State
sHll implied that very same false ard goinionoted view of the video being o
ettt ot on upskict shot in her improper closing argument (lriad Coturt
Transcriph, 3-CF-234, August 35, 2015 pa. 129-130, 152-153) The Stade wert
So for as fo improperly and falsel, argue to the jury that Gerald Long
iengaged the girls in conversahon to get them to wolk wp and down the hall.
(Trial Court Transcriph, 13-CF-234, August 25, 205, pg. 30, I53) Th's is not
Supporded by eay evidence on record, ond is completely wrtrie. (ee ARidavit
iin, Ap,oemlix E)

In I,'3h+ of the. evidence, there wos no circumstontol evidence. f’"’"’r"ﬁ +hot

.. Gerald Lons fook the pictures. In ac{':[;'lfon/ neither L.H. (Tried Cowrt Transer; 5

3-CF-334, August 35, 3035, pq. 83-54), H.3. (Trial Cowrt Troascriphs, I3-CF-23¢
:Augusqb a5, 0I5, pg. &7)/ nor officer Borowczyk (Tried Court Tran seripts,
13-CF-33¢, /4-1430..:-/— 35, Jois, P 3‘(1 33, 37) were able to say thet - wes Grrald

Long who hok the picties, ﬂwer%re, there was no evdence 4o show that

L Gerald Long teck the pichees, ond the Trial Cort vio lofed G-em-/d Long's
3 F / N]
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Fifth and Fowrteenth Amendrcent r,‘3h+ o Due Focess in Jen)u‘ncj the Motion.

Did the Court of Appeals err and violate Gerodd Long’s Fitth aad
Fourteenti Amerdment right 4o Due Frocess by rding that there was no Aain
:efror in foling o instrect the jury as o Sewd” because triaf counsel foiled +
Hender an alternafive instruction and thereture the issue was waived: when
propes Quidonce wader Tlines Supreme Court Rule 451 Q) provides thast
“substantial defeacts’ in criminal Sy instuctions ‘ase Aot waived by Failure +o

moke tmely objections theredo f the inferest of Jushece reiw"/e?” Did the follere

b

_Long's Sixth Amendment n:?/d— o a frial L)l oa_z'm/oo.r#q,/ J‘u(f? _

Yes. The Cotrt of Appeals erred ond violated Gerald. Lons’: Fifth ond

SPowrteeath Ameadment n‘jh% 4o Due [focess when it }3nored, Tllinois

Supreme Court Rude 45/() and concluded that the jury was propert,
instructed os 4o [ewd. (A/)oellb.:‘a Cowrt Tron:cr}'fﬁ, 14-16-0015, Augus+ 30,
2018 pg, IT-1) and hormed the integrity of fhe judicial process.
“Swbstontiol defects” in criminal Ju()' mstructions “ore aot waived b/»
falere 4o moke hmely, obpections theredo i the interest of justice reguire.”
(IL. s.ch Rules, Rule 45(Q) This Rule is coextensive with the “Plain error”
clouse of Tllinois Supreme Couct Rule 615(s), ond these rules are
construed dentrcall, (fegple v. Delgades, 37¢ Tl.Age3d 307 3i4 (Ist Dist,

.2007)) An issue. is reviewahle as o matter of FPloin error if: I‘(I) the
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of He. Tral Court +o propecly instruct the gury reswlt in o violation of. Gerald
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|
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eviderce is closel, baloaced; or (2) the error is “so substantial that it affected
the Fundamestal fairness of the proceeding, ond reredying the error is necessory
?+o presecve the integrity of #e judicial process.”” (Recple v. Blanton, 394
EIII.A,o,o. 34 236 335 (4t Dist. 2009) “Under the second prong, ‘prejudice to the
\defendant is presméa because of the importonce of the nght involved. "
%(B'cvrfan/ 3% Til.Ago.3d ot 235-3¢)

% Appel/a.:le Cotnsel arqued Fhaot plein error coudd be fournd wnder either

prong. Uppellate Court Tromscriphs, A-16-COl5, Defendont-Appellont Brief, ps.

35) The Cowrt of Appeals. never octually addressed the issues wuder erther
j;,:ronsm (Ap/oejla-.-f—e Cowrt '77‘anxcn;p+;, 4-16- 0015, August 30, 20i3, Ps 17-19)
HIns#-eod, the Cowrt of Agoeals only ‘properly addressed one of the coses

f‘d-l—ei by Appellate Counsel, Pego/e v McSwain, 2013 IL App Catiy) oot q, N3a,

r
1964 N.E.ad 74, sayng that they “did not hold that o jury must be instructed

| |
;;o;s fo the Lomborn fectors...” (Appel/az‘a Court Trenascripfs, 4-16-0015, August 30
:J-OIY, P 19 The contertion was thet in HeSwain, the Court of Afppeals

‘:v‘fufed" thoot +the Tried Court had “meaniﬂsfu,//y provided the ju.r, with quidance.

ST p " . <74 .
jon the issie” by providing the jucy with the Lasborn factors. (McSwmain, 2012

IL dep C1th) 10061%, M32) T by providing the jury with the Lamborn factors
|
?1(5:‘:( facfor +es+), +he. J"uf/ wasg me::afragu}, provided with qudance on the ,'s;uel,

1
i . .
,ern the opposite is alse Hrue, thot by not ,oroviJf‘nS them with the Factors, the

J:*’Y re<eived no meoﬂ;ﬂgﬁb/ 3Lu<lcmce_ on the. [Ssue ot ol

The woird “lewd” (s not sdﬁ-de}}a}nﬁ, ond has o specific meaning under

i&/lihois low ond a S,oec{f:'c, test +o oﬁa/y (Peo,o/e V. Lamborn, 185 Til.ad 595

4

i

1; e



:(;qqq); HMeSwain, 2013 TL Agp () [00419, M33) See Fecple v Delgade, 376
Ll Agp, 3 367, 314 (st Dist. 2007) (I# wos “clear and obiiowus error to fail
;-hs propely define sexual conduct becouse the term was not self-defining
wader Tllincis low, hut had “a more norrow meaning thoa would be ossumed
by a layman.?); Poople v. Cook, 2O Ti Ags (isd) 13079, 129 (Found error in
;‘na\" ins«/»ruc-h'ns Jury on the definjtion of recklessness, since ““this court hag
i‘meJ thot ‘recklessness’ may be commonly uaderstood by o loy person to meaa
ordinary negligence.”); fRecple v Coots, 9%F N.E.2d lI5i, 1145 Til.Agp. 2 Dist
(Iwy was provided with insuéficient guidance on the meoning of ‘“delives" in
riad of defendant for drug- induced homicide.)
.‘ No reasonchle or rational irier of fock could conchude +Hhat the jury was
prepecly instructed on the meaning of “lewd,” o ke, essential element of the
Crime of child pornography, thet is not self-defining, but has o specific
meaning aad a specihc test fo opply, complete with rules and guidelines for
opplying the specific fest properly.

The jury wos futher ;rv(/oro/oe/[)c imstructed in the matier ot issue when the
J‘W), was instrected to “consider ol the evidesce i1n the. light of your own
_ observations and experiences i ¥e.” (Triad Court Troascriphs, (3-CF- 234,
:-‘.Auju-w 35, 20i5, p3. I5é>/ Ieavfns the jury “with on I ~ktow-it-ihen-1-see-it
f,aﬁoroo.c}:/ rertiniscertt of -the United States Supreme Court’s oftenpts o
define obscenity.” (Fecple vi McSumin, 2012 Ti Aep (4t%) 100413, MK Pecple
. , V. Sven, 365 Il App.3d ot 229) This is most especially true when the Stute

. »e"S"‘Sed‘ n im/orqoer_ ciosing orguments, /'m/aro/oer/y and ;na,p,orc}om‘a;/el), deﬁininj_
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lewd For the J‘w’ with comments hke “This is the defendont’s hand pudling her
:Sjl;f‘k down, Thatis lewd., ¥ ond “fhis mon is Pu//;/lj her shird down in o seductive

manner, ma lewd mmnu.-.i” ad by s+cch'n3 that Hhe F}ga/'a was not art, or

lioﬁ#sw‘fc,,, (TrIaJ Cotrt Wa.nfcn‘,’afr, 73'-CF"J-35, Augus-l— a5 2015, £3- 133‘13‘0
i

H

i ; ¢ ; Y

. E Failwre by the. Triod Covrt fo properly instruct the Sury resulted in o
i‘ A

Violahon of Gerald Lbns'; Sixth Amendrment n'Slz-r‘ fo o triat b), on }mf)vﬁ‘a}
1( Jury, ond harmed the integrly of the judicial process.

; By not ;ﬂ$'+ruc#n3 the jw)« as o the sped#}c test ond ofs a/p/o/ica.-f‘-ibn for t+he

meazr}nS of lewd, which s not Selﬁ~de/3r'n;n5, the jury was not fm/oa.r-lv‘o-l m s

i&e,/fl;efu,#cnr, and was left to determine on its own what lewd means. Further

‘t:CoM/J/:haHna ma:H'e/S, Fhe j"’-"y on(r had i'mpr?oy aad ;ncL,o/oro/or}aa‘e
f

rj$+°—4'8r~tarﬁs e ge off of 3;Ven Ly the State in her ;M/oro/oer dosfnj orguments.

;ifee Pe,<7o/e, v, /({JJ; 97 NE.3d €34, 5497 Zil.Age. > Dist CPrejudc'ce resudfed

i Counsel's deticent fai y Fher | Firing “deliven,
i‘fv'om vasel s deficient Faifwre fo pre Jury d«zrse de: ng ellver)' for

I
iidfug-;nc’uced hOM§c;;Jé‘)

i
|
i
|
1

‘ 'Thefe‘fore, the Triad Court erred cad viclosfed Gerald Long’s Sixth

Amemcfman" r;'sh-F +o a.ju.r/ triad b)« an ;m,aa/'ﬁu J'ur)z/ and the Couwrt of

:A)o/oeals violoded Gerald Lons': Fitth cnd Fowurteenth Amendrens ,‘;3h+ +o

i
i
|

|

|
{Due Frocess.
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| Finad \Word

! Pec,/o/e odl across the United Stedes are Falsely occused oad
%;wrom_:)l). convicted in cases lke this, just as I was. Feople ace
;‘conwa‘eé on nothing more thon pure prejudice. Further complicesbing

|

;‘ma:f'«ﬁefs is the difficult, pecple foce n recenwg o foir cowrt
proceeding in cases lile Hhis. Given the Hype of case Hhat iis, +he
Aerpfation do let feelings, emotions and anges toke control, which lead to
;f‘l‘mlo/o/)er rulings ond determinations, s strens.
| Some of you ko vhook it lke o be Faisely accused of something you
never did. To have your name slandered ond dragged through the mud,
iTo be prejudiced @gainst, not on any evidence, bict only on an accusathon,
| The United Stotes Supreme Court needs +4o heor oad rude an
this aise o establish proper and clear precacknt fo hopefully prevert
athers from hoving Hheir rishts viokided, or, focling Hiat, o hopetall
;f')mvic(e, o path +o remedy their wronghi convietion. The Qnited Stetes
iSu,areme- Corrt needs o heor and rde on #his case to protect the rights
oﬂc{ dignity of the pe9o/e/ regocdless of It they are accused of, oad
4o restore, preserve, protect; ond wphold the itesrity of the )-'uc(/c;LaJ

%:Sys-ham‘ y -i'rueJ/ oy ;}tnocenf; ocnad I owa m need of your l‘@f@'

I
!
t
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" CONCLUSION® -

T "l:‘vahé , petltlon "'fo'f._a, ert of ;‘cei"i';ior_ari should be gi'ahted;

. Respectfully submitied,

g - Date ;_ o&~/ q "
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