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LIST OF PARTIES

j}d All parties appear in the caption of the case on the cover page.

[ ] All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this

petition is as follows:
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N THE |
SUPREME COURT OF THE \NITED STATES

JNVIER PeLLECER,

TETiTIDNER 5
VS.

The feofle oF The STKTE OF CAUFIRNIA
RESPINDENT (S, )

FEnTioN FOR A WRIT OF CERTIORAK]

Petitionec respeethlly prays thet & writ of certiorari issve to review fudogent
below.

0PINIONS  BELOW

The opimon of the Gouct of Apgeal of the State of Califormia is
unpubliched. and a wgy s atfached s Agpendix A 4o Hhis
Ve%j+iov\.(A.l.) The order of the (alifornia Suprewe ourt dlnying
foview s reported ot 2016 Cal. LEXIS Q682 A wapy 15 attached
us hppendix C 1o -this petition



JuRispicTIoN

The date on which the highest tourt decided my case was Decowlber
12,08. The docision of the (urt of Appeal of 4he State of
Coliforvia. was exrtered on Seprewber 1,208, An ofder denying
petition o oview was entered on December 12 12018 and o1 -

wpy of et order i attached s Appendix C o this Pekition.
The jurisdiction of s Court e invoked under 29 0.5.C. $1257 (o).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

This tase wvolves TV avnendment of the United States Constrivtion which
povides: | - -
 The Y\ﬁ\f\{' ok ‘H'\% ‘%UP\C 1’0 be SﬁCUfC n ‘“{\(‘/{( P@mmg} hOU‘StS) fﬁferg) |
ond tHects ) aqinst yarcasonable seacches ond sei 20es ol not Ve Violated,
o o Warrouts shall iesue, bt upon prbeble e svpported b\; Onth or
oficwativn, and puctioolarly desoribing the foce o be searched ) and the
perautes of Hings o be stized. | | o
This case nwlies the ¥ amendment of the United States (onsitirtion
Colidh poides: -

No persan shl be held o answter Yor o uaitl or otherwise infasovs
e, unles ma presertmert or indictment of o brand Juny, exceqt in tases
 osing n e Tond or vaval foees o e Wiitia, when in ockud service
——infime; of-War-or piblic ‘M\ﬁg@‘iwﬂoféhml\ow\\)\«-persvwbesobjce’c-~ Eor Yhe soe, -
*offente oe-twice gt i Jeopurdy of W or b vor shall be compelled in
iy ociwinal Case 1o be o witvess pgainst himselt; por be degived ot life,
ety oc groperty, withuet due prcess of low; for shall private prperty
b, daken foc pubic use, withotk st tamponsahon. R




This e nuolves the VT amendwent to tie United States: Constidution
which provides: |

In ol tritvinal prseostions , the acwsed shall enfoy e gt o
speedy and public. al, by an impackial jury of the State gud districk
wherein dhe orme shall have been emwitted, which distviet shall
have been previously ascertained by |, and fo b infarmed o Hhe nadve
o tavse of the accusabion; b be confronded with the witnesses Wgainst
hawt j o howe mmyv\eor\{ pacess bor obtaining witnesees i his ﬁ/«\w'(j and
1o have Hhe fosistance of (runsel for WS defense,

This case involves Hhe X awendwent -b 4he United States Constitution
which provides.

Section . Aﬂpersans borm or nebvralized in the United Sh’fesi ad
Sﬂ\ﬁcﬁ fothe Jurisdiction thereof 5 e Gitizens of fie United Slates and
o the State wherein Hhoy reside. No Stk shall wake or enforce any Law
which shall abridge fhe pri\!ii’t@cs or warnuiities of citizens of the Unted
Obides ; vor Shall oy Statte deprive gy porsn of lice, Bberty) or pn perty
without dic pricess of laws mor ey o any ptrson within s jurisdiction
fhe equm\ protection of He laws, -

Stetion 5. The lowgress shall lw .poweriv enforce, by
appropeinte Legislation, the “prvisions of Hhis article.



STATEMENT OF THE CASE

Extept o wted in the avgments below, oppellant adupts aud intacporates
by veference the Statement of the tase and facts <et forth in Y opinion of the
Court of Appeal. Houtever, pettioner sivesses the Gourt of Agpeal's summaries
ond charackerizations of the evidence (e.gf,« suppreed “wiidches” of Cisings and
Cars of ulhat ekitioner meant or <aid in his skatemert) ) thewghout s opinion,
\ivoply teprecent inferences and chavacterizations-- not the underlging Festimony
ok pertipient (ond vom-pertipent) witnesses. (See 169y Shp Dpn.y pp. 1b-17
[ summariziig wtorview of Ms-Clay as gart of probable cause o miest even kugh
inerview octurred abter the arrest; “tentative tasing matth described as a
mafth; swpyesting Jewaine Watts pereonally s the ear involved in o uneelated
-+ <hootig I cf. Appendi 8, KT cll-cH1.) |
Other wisstatement of facts (See, 644 lip Opn.y pp- 3-8 [ (cfefrgwﬂ b
. witness Ms. K«w\irez“.bcimﬁ. inside o?mwrk; fhat Ms. Ramirez dectibed +he
~ouspeek vohitle s & "Nissan of sone sort "3 of. 5 RT £50-4515 5 RT 154-69.) ),

M. Ramirez was achally o parked car ond the deseription she gave of
e suspect vehicle was a " Sedan of some sort.”
Also witness Coystal Dais' Festimony onflicts with the verbaim in fhe
Louet of Aopedl’s opiion; Hhe svmmarization of petetioner's. jail operation

stidement is sketthy thoughout its opinion. (sec e, Slip don. 5.3 1 ¢
5T 038-048 5 Apgendi‘x 9) V_' ee}eg)’ P ¥pnypp->-9 cf.

No substantial fats or evidence was presented faoi '
[y N\ 1 ‘ N J— ”_ ﬂ/ VAR LY '~ 4 ,U_d AV SR A8 I‘___(.;.v-«, oof (SR

being 'f%eﬂaer.
5 |



REASONS FOR GRANTING THE PETITION

The issues set forth abwve present immportant questions of [ which
fhis Court shoukd vesolve. (Rules of the Supreme Court, Ryles 0-14.) At a
iy, e regards o Tssue One, the Court should address the recuran
issue of whether a nonkiller mecomplice  ynike o killer, must intend 4o k"\?
both wurder vickims in oler to establish the multiple mucder spe tal

circumstance . (Pon. Crde 31402 5bd. (d) 5 People v Banks (215) 6] Cal. 1,
803 In ¢ Miller (20114 tal App- St 60,41\ 5 Edmuund v. Florida (182) 455 U5,
12, 196-194; Tisor v. rizona (MG)ypi 5,157, 148 -152)

Not even the prosecution betu contended Fcﬁﬁoner intended 1o o\l the. second
Vit~ Oc even acked with conscious olisregmrol implied walice o5 o this Victin. (6 KT
(50,1541 ; 8 CT g3-1494, MBB -89, 190 sec also 8 CT wll-1514; 6 KT 1803)
Instead, the pnsecwtion relied solely on natural and probuble tonsequences detrine
o suppert this seuwnd “m\;'rclar” Convic/liom for the multiple murder specfa\

Cifumstance. o - S -

Does o seoond “naural and pbable constquence "widec-mteen

priseevted or sipportable o8 mglitd walice-- really make a nonkller accomplice a
“wothiple murderer “subject LWOP? with respect, the Gurt of Agpeal resolves
Hhis 15508 (which means LINOY For FQ‘HﬁGn@r) ased on avthorities addressin
killers , vadher than nonkiller aider and abettors such os pefidioner, ( Appendix
A, Stip opn. pp-\\-12) This ourt should,, at a minimom | addegs Hhis- recurrin
onbiguity of spplication of the wultiple murder spevial ciccumstance s
- afplied o conkillers who do ot intend b Kl the victims.
Shoild an vaeeliable statement made o an snformant Give \[mfs" affer

b.



the allaed murder e able 1o establish o prrson's stafe of mind ot he time of
an alleged ecime. (here being 5 years leter) 10 prove the petitioner aeted with o
(eokless indifterence o wman life € ( People v. Banks | supra bl al i od p.’[ﬂ‘{)

1 regmls to Tesve Two,+he Gourt Should oddress he issue whether
law enforcement can anvest on individual For e sole purprse of lacing him in
n jail cell wir ow informart 1 elicit nformation without pnbuble cause ?
(1.S. Const. S VKV ) Cal. Conet jort. I 3813,15 J ,Dunawoul; V. New Yok (m19)442
Us. 20,2023 ; el v Unvted Stues (414) 295 1.5 4 417 Feople v, Canp
(1964) 2b Cal- 24 670, %001 Kaupp V. Texas (03) 539 U.5. 2% ,b'&? -635.)

Bien the {rial court expressed their toncern regarding Hhe pilice wark in Hhis
s . (Aweﬂd\')( B, Moton Suppress ; p- Cbb) The wewﬁom Fell far short of
weefing theic bordon 4o establish pobuble cause when 4oy velied on muthple
hearsay , obstt any substatial Facts.

(an hearsay), that is ot goftoborited by substartial facts povide pobable
avse 7 Also, tan o hearsay statement that wos obtained after fhe unlawbl
arrtst be vied in considevation for o (uling on a Motion b Suppress de o
an unlawfol avest 2 (Appendix 8, Motion to Suppress, pp. C26~C26 ; C61-C67)

The Court of Appeal resolves 4his by offirming the il wurts decision. (Appmdix
R Stp Opr, pp-To-17) The Gort of Agpeal c\mr?\/ misrepreserted e netual evidence.
presented | on o\llcocd match of msmﬁs and statements vcjmdi'nﬂ n separate
Shorting
“’?Ns et in needed b bing clarty the wisrepresentations of the

lourt of Appeal . There was never a inateh of exsings, (Appendix 8, Mation p. (12)
-~ and Ms. Clay’s stultwierts came abfer petboner’s arest and was hearsay. (See,

Appenclix 8, Motion  pp-C2l €18) In warantless arrest Situafions , deterwinatipn

74



ok probible cause ove veviewed de o, (senelos v. United States (12aL) 517 1.<,
0,6%) -
Another U amendiment issue, this Court shald oddress i law enforcement
oy without eonsent, wihout yudicial autherization and et within Hheir adinary
tourse of duties retord o oonversation between individuals in o jail eell 7 (U.S. (onst,
IV IV 1§ us.C, 13829102920 Ktz v. Unted States (1167) 389 05,247 L300 ;
United States v, Giordano (414) Wb U.5. 505,508 ; Feanklin v. Dreqon (4m Ci. 1991)
bkl .24 1557 /\9”/’ United Stales v. \/m’\ P()y(lk mﬂ/\ Cir. M‘TI) T Fj'g;l 2%} 25“/20]2) |
Cal.Const art. T3 1 5 Pon. Ldle 5 629.90- 6244

In regards o Tssve Thee ) this Gurt is needed 4o address the issue of
whether law enforcement tan oreate o jai operation, inalving vsing an informai,
o be Q\aceo\ in Mm‘l tell wrth o suspect who has invoked his rigit 1y counsel
onder Miranda 7 (U-S: onst )V XIV; MeNeil v. Wiseonsin (1991)%01 U-5. 171 1Tb-
T )A;Yizom V. Roberson (M99) 48t S V15,691 Edwacds V. Arizona (1981) 48l
U.S. 417,48y -489.)

The issues in Fhis petition are p(esen’fed 1o this (et 4o address
substantial questions of law , 05 well as due protess of law. This case
preseitts fundamental questions of He inferpretation of his (ourf's decisions
wn the aforementioned tases. The O\chﬁows presmfcd are of aceat Polohﬁ
inportance betause it atfects the perations of law enforcement in all 5 states.
andd fhe Distvict of olowbia , ot 10 mendion all the 0itizens of Hhis wurthy.

In addition, the questions ave of ageat importante 40 prisoners , becawse. it affects
‘“/\Ci( 0\‘?5“’(\{ v recenve Fﬂf\" detléioﬂS in muecdings o\J( may YCSl)hL T W\Dnﬂl\5
or ears of ackled nearceration or harsh putive (anfnewent.
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ARGUMENT

T, THE SPECIAL CIRGUMSTAICE, MDA FINDINGS ARE INSUPRITED BY
SBSTANTIAL BVDENCE | AN TerifileR mUe fracesS of Law.

h tondiction of eabancement Finding weufported by substantial tvidence
deaies o defendant die proves o |aw, (Tackeon v Viginia (o) 05,301 2185
Eaveia ¥ Gty (WL 2005) 25 24 1049, 1035 0:5. Cansh. ¥ XV 5 il bonst. ot T,
3$7)5)

Fish, oty to e Gortof Appeal (kppendi A, Slip Opnpp--12), wibike o
killer, & vonkller sctomflice mist inbead b K each morder vietme for s special
trtwstnce- (Beple v Bavks (016)bl Gk 198,503, People v. Clark (201662
Cak e 522, bl 5 Gl waund Vi Florila (2456 VS. Te2, 79674 5 Ticom v Avizona (67)
4ol US. 187, 146-152) This cage fresets fundamental opestions of Fhe ivrbrpr etadion of
Ahis (ourks decisions i Edmund and Ticon - |

The sfeeial cirwmstances that qualify a defendant conveted of wrder For
Wfe withook the prssibiy of paale or the dath peralty,“every peson, mot-Hh achl
killer , wha, with reckless indiffertice o human life. and s o wajor particioant  aids
abe s, tounsels, comwiands  induees, soliits, (equests , or assists inthe. tommyssion of
h demf enomerated... " ( fon lode 31702 sibd-(d).)

Wit \%\Mfim Yhe poind , there was o eoterion peditioner infonded v
Kl the Fomale grssenger M. ﬁ)a’ﬁow—- evon acted wikh constious disrepard iwpled
walice; instead the prosecution only ot & convickion of second ole?vee 05t
M. Wodson ,oud the: Sole Hreoryy wae that her wurder was the natral and
probable tonsequence of the wurder of e driver. Even assumiing arguendb,
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itple, wurder eonvickions were oterwise: supportable heres, e watkigle: mordder

special tivoumstance supporting LWOP tawot stand where appelart chid wok

Kl vor infend o kil awyone. Cieaple V- Banks supr, bl (ol e ack-p.93.) g

- addition, e issve presented i of dytat importance o prisiners i all 50
states, the District of (olombia , and “hundreds of oity and county aills becase

it affects Hheir ability b receive, i deoisions in proteedings that may cesult

in eaws o added intacention or Wavsh ponitive confinement.

Second, (atvary o e Court of Appeal (Mg Don- pp. ‘\2'|5>} the recon
obes vt Tuicy veFleet the dhargel Vomicides (or Hhe even wore sely
desortbed aecessory oukvity for disposing of & weapon in 2013) were cwited
for & qng The ang expert's opinion by eelf canno prove an pctal crime
oceurved, mor tan WS opinion lone establish the g Eindings without- ony
faets o support his opiRioN. (Vc@fle . Ochoa (2009) v 19 (a-Ago Hhe V50,57
( Nothing in the circumistances o dhe instart offenses sustaing the expert
witnesss inkerence, thatthay were apng relited 1) Revercal of 4) any
Findings (ivxc\\)o\iwj the vicarious owg-princigal Frenm enbuncements) 15
tequired a5 well. |
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0. THE COURT ERRED IN DENYING FETiTONER'S MOTION TO
SUPPRESS ALL FRUITS OF HIS ARRESTS ( NOTABY HIS 2013
STATEMENT T0 THE INFORMANT) ON GROUNDS pF UNLAWRUL
ARREST AND WIRETAP VIDLATION'S , DENYING (eTiTiNeER
HIS RBUTS UNDER Yk AND |4 AMENDMENTS.

ks noted; petitioner respecthully notes Hhat the Court of /\Weal‘s
summary / onclosory characterizations of the evidence pverstate Hhe actual
Underlying evidence on this and other issues. (See Statement of Hhe Facts,
ante.) Contrary 1o the Gurt of Appeal (Appendix A,Slip Opn.,pp-1-11), even
with the odded esfimony abter the preliminary hearing, Hhe couet erved in
Finding lawbul or subficient pobable taust Cvesus some suspicion) support
H\l—b?owvx artests in 2009 and 2013,

A. CENERAL FRINCIALES OF LA AND STANDARDS OF ReViEW

A wartantless arrest st be Funded upn probable (ause. (V.S Const,,
N XIV; Gerstein v. igh (975)420 0.5. 193, 1115 see also Tlkinois v. Gates (1483)442

0.5. 213 ,’236[oliscossiJm9 pbable cavse standard 1; Dunaway v New York (vi74)447
V5. 200, 20245 Lhvamsportaction ot bbery-murder suspeet 1 stadion for intevrogation
unlawbl absent probable Cavse 10 arrest 1 )

Abough cortain seizores vy justiied on something lecs than pobable
cawse, (Terey V- Ohio (1948) 220 U.S. 1,4-10), we have never "sustained ogpinst M
amendwent challengg, He inveluntary removal of suspect From s home 10
polie Station and “wis dleterction there for investigptive purpuss... abstrd. prbable
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CAUse OTjUdiCiOl‘ av{hpﬂm‘h‘om,i/(ﬂa\irﬁs i, Horida (\%Q Y10 US. Bl i‘bB'?/llo}ﬂo_rj_d@_
wover (A U 941, 567505 ‘
| Probabde cavce buced on uncortborated infurmattion of wtested witriess
At f‘zovides o nformurtion 1o allow o (ourk to wmake nformed and- - eundyaion
of witness's reliability and cred ility 15 insubficient as a martter of law, (ff_f)flﬁ
N C’am@ (vie4) 3, @l 010, 520-881; Spinelli v. United Stutes (iitA) 243 USHI0HIT;

1

Agpilat v Teuns (AUA) 315 US. 108, 112.)

The extlosioary nle applies ot ofly do evidence obtained g te dlireot
(esolt of an illegal search or serzure buk- tuidence found o be deriative of suh
0 Search or seizure, intluding o defendant's prlee Statewent ollowing an
il\eﬁo\l avrest. (Kaupp v Texas (902) 530 US. b, L50-42; Brown . Tiliois (475)
WL S 590, b00-b 5 LUW\g Sun V- United States (62) 3100 S.4T80.) In warrantless
search or seizue sttvations, determivation of reasonable suspicion or probable
(s afe eviewled de novo. (Oraelas v. United States (1946) 517 1.5, 690,496
Torwing Fo the wiretap vilation , vpen abjection, in Title TL ,of the Damibuvs
Grime. (ool g Safe Strects Act (16 US.C., 87510-2920), avbhorizes hrth Federal
and state L enforeement wietagping and electonic tavesdropping, vider
tourt order, withut the prior cansent or knowledge: of any of fhe participants.
The Ret defines o "wire communication” as " any qual fraser... by the aidl &
wire, table , or other ke comnection between the poiint oF origin gind e puinrt
ok veception...  ( feople v. Oty (192) 2 tal.Uns 1088, 10D Unifed States v.
biordano (W14) Wl V5. 509,504.) California. Wicetup Ack. (Fen.Cole, 3361.50-
61949 ) Tn el Laibornic \aw ponbits wiretapping. (Cal-Const. vt T S
~The Yon amendwent protects prople, o places, and Hhus the location
ok o veworded cunversadion , whedwer in o jail cell or not, stould vt be dispositive
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ok whether i orjoys o amendment prteotion. (¥atz v United States (467) 264
VS 247,940 5 Franklin V. ijow (hCic. B0 Wb F:24 1537 1247 [ ) pnsoner
does ot fise all rights 1o grivacy "T; see also Bell v. Wolfish (1a1a)yut 1. 52.)
hside fom yudeial autorization  there are: only Hwo exceptions i order o
intercept oral tommtunitations, whick are "tonseat” and Hhe "ordinary course of duies”
(1B US.L, 22510 (B)a); see also United States v. Van Vo‘udg (%hCie-1997) 17 £
5, 19140.) To dey 0 tight 1o privooy on the ayound that innates disabused
by prior decisions have: bst heir yormal expectations of privaey wald defeat Hhe
Purpuses of statte. (United States v Awen (P4Gic-1907) €3 F24 313, 319.)

B. He PRSECUTION FELL FAR SHORT OF DEMONSTRATING PROBABLE
CAVSE TO ARREST PeniTioNER iN 2000 AND 2013,

There wos, and shiuld be , m serious dispute that these e Fll -blown, arrests
bom the sfart in %0 and 2063 ; police had v new exidence since the 208 interview-
fo Support the 203 anvest; and the 2008 inderviw wild not prvide: lawful opounds
foc pobuble case in 2013 iF Hhe 208 inkerviews were the Fuit of an wnla
avrest. This leaies the question of whether fhe prosewtion sustained ifs burden
fo show i had fr‘u\oable cavst 10 justity the original ull bluon varcandless
avest 0 200 prior 4o he interview,

The groseeution did not sustain s burden. The tourt enved in Findin
kol or sufficient pobable cavse (versus some SUSfiofom)  support Full-blown
atests i 2009 or i3, Ao sugojested by e (uling ot the preliminary '\nean'nﬂ,
pilce. (ot best) bud some sus&iu‘ovm B wavant voluntary questioning here it full
bluwn arrests. teaty 1o the Himate deterwination by judge Kenvedy (after
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teguesting further owbhorities), v sificient coraboration was offered o rasFarem
rank unettibuted hearsay and street umtors ity anything wore than suspicion either:

Rs o the clnavq)tl 2008 homicides it best pliee Ai?aol highly geferic
destriptions of ine suspeck by e and hairstyle and equally geefic-to-tinFliting
destriptions of . suspect car; phs wnikibuked sheet rumors Tacking any
mtaniagful detail. The stveet romors with nicknomes wete: completely mattributed
md laokim) in oy Signibicant cbfals (much les nside detals) whatspever. Who
knows what these people heard of i dhey or Heic <ourtes were ust veporking an

g y | > WL pPUreporning owngry
Sus fivions e hd abovt an upseting shooting ?

The:evidence: abwk e vnreluded Shuoking Jist e wok aise dhings beyond
spewlation (or at best bure <uspiion)cither. Nong of i was First-hand either,
tuch less svpported by significaut defads. ©Vot the lone veprt of an actual "Altima
tawe. Fvomt spuse hearsay From « veisbor-- jusk Ve the street vuwiors abovt the
nitknames di. WheSher this “neigibor” ceally saw a car o  Shuter tlearly is
-~ Jwt ontertain. Yo ol we kow, the neighbor or Jerwaine could, in substance , have

%ccn teporting svspicions bused on sinslar cas they had seen on dhe shyect:
e “émc’( petitioner's ojirfriend fived in the avea oc palice werg able b link
her 10 petitioner's oneically similac eav does wt tie petitioner 4o either 51@005%
T shows s jrlkaend lived by am unrelateq Shuting, and sonteon upparcittly
touglet Wer DoyFriend's ear looked similar 4o the e they saw. And if pilce
observed paper plates on gefioner’s e how wany darkish  blueish greenish,
Dlackish Ywpalas/Maxinias with pager plates ove there in 4his park of Los fgeles?

Moreover ) as e tourt noted, wfmm"%m’mﬁvc " tasing viatth. mears on His

Testimony is quite unclear as well. Eetitioner's gjrlfriend Ms. Clay lf\!ed inthe area.
But her informadion obovt petioner ba‘né) in the”avea avound the fime of +he unreloted
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s\wo’f{mB (onuth less bis pussible nvolvement in the dovble hmmid@ is exdremely
spuse; she des ot even say if petitioner was with an Afritan-American prrson
Hhat dlay. oy et Ms. Clay ok ot gwc iy of this information o pnlf”ce urdil
(hmg) atter ?eh"rfov\esr‘s orgival avtest which the cout Found was an arrest
bom Yhe start. This was clear o the tine of the w\im) and hearing, ot just
lader when pettioner venewed Hhe issue.

- all, police. would be able 4o link pefioner and his gar b hi ictriend -
but not J[D_e_%ﬁ Shwh‘mg. FCDP\C c\earl«{ suspec{ed ?cﬁ’n‘ pIer (or Feh”ﬁ'ower‘é‘ car,
or & tar bke i) was involved i hese Shootinas. Whadever o “tondartive " ool
weans, the hearss t’eyor{s i Yrth Shutings were : alwost completely unattibyted
(extept for 4 "ndf)hbor ), pringy wkiple Levels of hearsy 0 well; and nsyfported
0y any showing of Veracdy , bsis of knvﬂcdgﬁicvedibi\ify joc earingul ol alls.

%r{iwlml\{ o vank <street wmors, there wust be some. mecovrding For
wiltiple hearsay o faicly stong quilty torvobordion, o wake ovt "substartial bisis”
For probable caue. Whether internal or exteqnal o -the hearsny vepocts , there 15 1
wotroboraion for veports hece. ( Frople v love (1168) 118 al Agp 24 14, 109-10,) Generic
Cond unebiboted and undelailed) woltple hearsay ke this (of vncertain smwces
wnd levels), plvs Ojeﬂeric and eqvivotal toobaradion is vt Fuirly sv fheient or
substantial 4o walke ovk praouble. tause. ( Teople - Cawga (1494)30 Ll B10,9¢0-21,
Ofinelli v. United States, supra, 343 V.5, af p-HI1.)

I all, wrder case or w; pilte were Free o seck volutany interviews or
~ tonduet bvrther investiqeion-- bt not fo arvest and confine petifioner ps they did in
2008 awd 205. Two Courts expressed concerns abovt fhe grounds For these arrests
o opod reason. Euen assvwing the 200 interview) could Svpport probuble cause i
was the it of an onlawful arest and o camnot pinvide svppurt the 2015 awrest
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C. THE ELROR WhS PREJUD\LIAL

The exclsionary vule afplies ot only Jo evidne: oblained g the direct vesult
of om Wleapl seaxch or seieure. but 4o evideute Found b be dleriative of such a search
v stizort  inchvling . defendants polce stafement Following m legal artest. (Kaugp ¢
Texas U, 5% 05, ot W,%O'b% 7 Brown V. Tllingis supra, Y12 U5 at FF.EOZ—LW )
\h)o\'\f} Sun v United Stles youpia, 511 U5 ad p e ) tehitioner's plice statements
(ntably the informant stitewent prchestiated b olice i 2015 and acwited of
Jm‘al) mict all be svyfrcsseo\ because ‘fkcw were the divect Pwdv‘e%s of his illegal
ontests wsvpported by prbable cavse . (Dunvainy v- New York Jsupea, W1 US. at . 21213)
Betavse the eror inplicates. petitioner's Federal onsttufional it veversal
1> teqpired unless the eople dewonstiate beyond o reasonble bt gt Hhe trvomeous
adwisoion of the evidenee did ot contvibute 4o Hhe verdict (@\jﬂmam v- (alifornin |
(WeT) 50 US- 18, 24) Ynder Hhis Stringent standavd | reversal is requived. Aernadively,
cevtrsal bused pon efvors ok state law is tequited if i is reasmably probable Hhat o
result wore kaorable o the debendant would have been veached absent the enor.
( People v Watson (1%66) . tal.2d BB, 836.) |
Wikt belabrin K{\Qw\icc,%t logwent must be veversed wnder any Standard,
ncly d‘mﬂ Chapman, betavse the 200 wformant Shtement orchesded by polee 1% plainly
tsoental to petitioner's convictions. (1 e Tony €. (vi8) 21 tal. 29 966,94%.) Evem iF Hhe
polce summary o the 2000 interview ot e pretiminary hearing was aceurate (a
stris congervt here)  the unwarmed 2008 interview wis fuled ivw?misslblc ot Hriel cespite
being offtered ot the preliminafy heam'v\g, Dther Hhan the 2015 inbormant stutement
" o?d«br dwissions, brersics o eyewitiess identifications Tnked petitiner o any of
these cawes. Reversal of Jrﬁejvclgemm’r s fequired under any staydard.

6.
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TL. THE COURTS FURTHER ERRED IN DENYING FETITIONER'S
MOTUN T0 EXCLUDE WIS (RCUESTRRTED JAIL (ELL
STATEMENT UNDER THE 5™, 6™ AND ™ AMIENDMENTS,

Contmey to Hhe Guck of Appeal (Stip Opn.) pp. 14-20) cuen aeeepting that
some tases e approved these sorts of informant opettions ; peithee Massinh
Mr fckins is o tomplete answer on the Facts here. Under fhe fotality of +he
tirevmstances , admission of the Jail ell statement vipladed Pv'tih'omer‘s rights
under e 5@'/ G‘i | ond % Ammdmm{s j {ncludmﬁ his n‘ﬁh’(s o counse] ( before
and ofter formal judicial Prnceccls‘nﬂs), his right against wmfvlso(\/ sl incrimiution,
his substanhive and prophylactic Magsiah Miranga ,@M@i riﬁh%s his n‘ﬁhirh
tonkvort all witnesses , and his dve process righ’(s iﬂcivc\mﬁ the rfﬂth a Fair

ool and exclusion of iwolun’mn/ statewents ot tal. (U.S. Gonst amends. V 1,
XIV; Cal. Comst. art. T,88 715, 1)

A. GENERAL PRINCIPLES OF LAIN AND STANDARD OF Review

Statements delibotely elicited From cl«a:&td deFendants by a jail-
house. informant acting as an aqent violate the 6™ Amendment and e inadwissible
(Massiah v. United Staes (194) 317 0. 201,204 ; United States V. Heney (ngo) 447
U.5. 264,210; Maine V. Moulton (1185) 47 U.5.154 177 see also Manning v. Bowersy
(% Cir ’)J)ozs 310 £3d ST0) Ths, absence of formal clwgcs o Formal el
pwce-ec\ir\i)s ofton defeats a Massiah cloim | ot not always. Elen absent Formal
chavges  the identical case, there 15 wom far exclusion under bath the 5% aud

® Amendwents i the defense oan make ovt wiproper thavging Aelay or kmwiwg
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 ticcomyention of the fight o wunsel. (%e,e.g‘ MeNerl v Wisconsin (121) 50y v, LA,

Peina, v. Roberson (146) 4ob V. 615,682 ; ¢ ako _VQ‘V\C v ferkins (1. 1949) 248 11\-Agp. 24
16164 Lon rewiand, wofion 1o suppress ated under Smamendwent vight o tounsel 1)
- Torkiag e St omencunent, upon dection, # is the Broples buden o
 cemmgtrate, knowing and olomary waivers of the Mivanda righte Cand honorivg of
invateions of el by . preqonderance of the evidence be?wc n defendant's
stitewments wode olun‘wﬂ cush)ofml plice intertagpion may be adwitted . ( Miranda o
Frizmna (1) US. 430 411-412 ; see aloo Cdulards ¥ Aizona (WiB0)Hs Us. H17,184-4p€
Cofter defendant invokes ﬁ@h’r o tovced ol imw%ah'om fhust sbp unless suspect
indides contact with Voh’cc:])

Rbxence, of costocial police” inkercugion waa) allow this soet of orcheshurted

onwaried inFormant interview (tien with o prccxdim@ waried “stimulation interview
~ tondueted by prlie) b e adwited in sume cases. ( Tlinois v rkins ()44 Us-29,

4-2412) However' i s clear that awy involuntany statements will not be adai Hed
(15 set Fockh beloo). Fuckher a6 with interdiond charging delay wnder Massiah
i is clear et induly toertive , uafaie or intentional police work-arounds fo evnde
Mirgnda, /Edwards warigS of inVoeations mmz ako vequire exclusion wnder the
Cederal canctitvion. (Tougis v. ferking oupta, b US. it pp. 301303  Bremnan, 3. ]C e
process Smuvxds For exclusion fro) undue risks 9?( tomwlative coercion J; see also
Hall ¥ Lot (A i 19E6)B0M 24 19,3 5 Missow ¥ Siebeck (2004) 5412 05,400, bs -
bl ; Reves v Lewis (L. To\b) B35 (2 1obl, 10241053 % Fv\.7_>

ﬁvwll\q, in adoltion 10 veiew of Hhe vohtariness and iwtellinence of Mivanda

lavers, i 1 ayiomatic Mot vse i a et prsecution of o statement Hhat 15 itelf

inoluntary constifites o denil of due. process of lawd under both the Federal and
stute Contitutions . (Jockesn v, Deno (184) 375 05. 508 265-%6b ; Cine v Mrkansas
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(1259) 550, 05560, 9l ) Abser Eactual disputes , Hhe Totality of ciccomstances are
(eviewed indegendently and She burden i on the proceuwtion that e confession was
Voluwdary and nat the. result of awy form o compulsion or pomise or reutard.
(Schneckloth v. Bustawonte (W12) 42 US-216,115-220) The Supreme Court stated

0 Strong language that “ercion can be wental o well as physieal, and ek Hhe
blood of Hhe accused is not the only ballwark of an ynewmstitulional pisition.
A nomber of tases hve dewonstied iF demonstvation were needed Hhak the
effirionay ok the rack ond thumbscren tan be wakched , ajven the optr sibject,
b‘l fore sofhisﬁmjrcd modes of permsiom.”(%ckbwm V. Alabama fﬂeo)au Us. 194,

\m‘)ur’raViH\; ) e lame majocty of historical facks here are undispoted ) the
tourts wade Few (Fany) express Fact detecminations in denying ese motions
withwt heaings, and the ottimate waixed low/Fact auestions of adnissibility are
reviewed iﬂde{)tvlolmﬂys (Thcmgson V. Keohane (H%} 2lb V5.9, 1ol

Torning o the Conforeafion Clawse, under the (™ amendment o dlefendant
his the riglt 4o conbront any and all witeesses. A declaration a@aiwﬁ penal interest
(Evid-Code ,6§ \230.) is ot a Fiwly ooted excephon 1o the hearsay vule and herefore
o not admissible on that busis and does mit necessarily cender a statewent
Hustwortiy <0 06 v be odmissible, (Lill;{ v Vieginia (1499) 527 1S, 126134
see also Wliawson V. United Ses ()52 V.5~ E4 5%1-401) 1 the gpinon
of o lenst n plorality of Hhe Uhited Stides Supreme Court, o pellate. tourts
<hould independently review whedher Hhe govemment's ?roFFZreA quaratees of
Hhe twstwortlingss oz o hearaay statewment Sutisty the Confrombadtivn Clavse .
(li\lxg V. Viginia v, 521 US. ak .13b) v

Ths (ot defermined hen Sttements were feshmonial and non-Testmonial,
9.48.




(D v Washinglon (130) 541 U5, 615,735 befocd v Wokington (1) A s .
3 60-W) For o shdement to come in a5 n declayation ainst penal interest

it st be bised on the indioia oF celibility by vicke, of it inherent tustworthiness,
ond e Aotality of the treomstances. Several wds he defermined " 'The

wist yeliable civeumstance " is ‘one i which the tomVersation oocwrs between
Faends in o won-Coercive seﬂin/\g Tt Factors uninhibited dn‘sclosurcs,"/(@gl_ci
Aveeo (2010) 195 lal gpthn 55,575 ; Feople v. Cervantes (r00i) 1 Cal-App i 107,
A1 Vf,o'pk‘ Vs G’\’QCV\WSLCF (917) 5% (MW«% 299, 5%{-%38)

B. TR ToTRUITY of THE CROUMSTANCES REFLECT EXCESSIVE INTENTIONAL
DELAS 1N CHARBING , UNDULY (oBRUINE AND INTENTIONAL PoLICE
CoNDUCT T0 EVADE THE RUGHTS To (ounSEl AND SilenCE , AND
THE RIGHT 0 (NFRONTATION , RIBUT T0 DUE AROCESS OF LA,

The 15608 presented 15 o ageat public importance beeanse o affects the
opoations of law enforcement and the rigfts of all thuse accused of o crime,
dving the First eritical sfwjes and throvghout judicial proceedings.

The ks erved in toncluding e posecction sustained i burden 1o
ohow aduissibility | eopecially wifhivt ony heasings . The Foor eomers of
Massiah /Perking o not resoNe Hhese claiws 1 o oy ¢a%, ond do ot b S0
here.. Ferkins coes ot apply 4o-the Faeks of this case. In Perking Ahis Gurt
oddvessed Hhe question of, coes an undertover agent need v read o Suspect
his Mivanda n"@\ﬂs before intervoauding him? Here, the question 5, once
0 suspect inokes his right 1o Couusel, under iauda, o defectives;, ean
the detectives place an “iformait with the suspect o tonfinve Hhelr
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inipx(oopdion 7

When this Gork veverced Perking sup, Y 0S-292 , and vemanded +he
cus buck o the Tlhnois Courts , Perking woved suppress his statements 1o
law enforcement under his S amerdwient n‘@l;Hv aunsel avd prevailed . (Rople

V- Perkdns (0. 1983) 248 TiApp.2 160, terk.denied.) I Fhis very tase , The Facts
we identical to Perkine St amendment viaht 4o councel.

Fist, even pesuming ro formal jdieial prceedings here4he veeord rePlects
unusudl, excessive, serial and infestiondl charging delays i fetogized n cases set
forth dbwie tondewting mproper work-avonds of Massialy. Five yeas hod pisstd
withwt vo new evidence: against fetitiner. |

Otcond, dien shurk of charging delays, the totality of Greomstances here
ceflect wduly wereive , onkair and weentiona] police wanipulations 4o evade Massiah
Niranda, and Edwards ot clewand excusion Under dve prcess quthorities cited
above a5 well, Indeed, under the ciccomstances, getitioner believes, "the conbined
~etfeok of the entire ouse o the officers’ conduet upun Hhe defendant ” (Henry v
Kernan (9% Cir. 4e¥1) V1 E:2-02) 0211028 here resubted i im/olvMun/
Stutements in His jal cell in 2013, |

tolice. did not Jf tinulate him before they put hin in o cell with this
informant ; H\c\{ agparently wisled him intp \oeli‘e\/t‘m) Hm{ now thovalt he was more
than o drivr when s was mot-dne. Bitioner fequested DoUnS{‘?, aHhough pulice
said Hhoy oot Hheic "stimolation” interviewy which waes retoded. (5 €7 G17-Lg)
W o et o vow tafused ond Shressed petiioner was ot into g cell with His
wkorwant why claimed 1o be a killer. The expernenced informant wag glso (learly
0. deliberate pmbe( and eliiter of formation. His fbing ok petitioner was
othing less than cowctinuaion of a police nterragation by & sumgate withovt o
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badge-- under eomulative overall ciroumstances o less: toercive Jhan 6\44(% DeFDSS
From a police officer. .
In the purkiclar Facts of Hhis case , Hhe gernments pocedure was calowlated
o deceng the petitioner <o -Huat he ol vot kg B whowt e ups king
Statewents Yo. Therefore | the pelitinver: wag wot ojven an opportunity 4o ki nﬂly |
and intelligently waile s reviopsly osstrted riakt 1o townsel. Here , we cannot
ony the peftioner intated the conversabon with e informant in s Lt (see
Aogendix D) betwuse Hhey toneseted the elbomte <cheme Yok put Hhewt indg
towtack, e, informant spke bt and condinoed ouestioning-
Tetitioner's Statewents are mot Just wnveliable. due toHhe comulative <tress
o an armed police anest and confusion sowed by polce in a lost shmulation
iderview. They ave wok st unreliable due o combined pressures of police cus’roch/
el jalhovse pressurcs. ()\)m"rccl States v. Hewy , supt W 1. yﬁﬂv/ﬂ‘i-ﬁke\/ are
hot st unieliable a5 otential "jailhouse bravado " (Dinois v. ferkins oupia, Y2 VS o
0p-502-50% L breanan, Cov\c?])‘ﬂm{ ave inadmissible, once o suspect invokes the
Miranda n36M Yo tounsel for Intortoion rejacdivy ong oPanse s he way ot be
| reap(;maclﬂco\ resading any okfense unless comsel s present.” (Moeil v Wisensin
(W) 5 ys.11 Mo-UTT 5 Reople V. Perkins sym 246 ’Ltl-!ly(-?o\ ot o1 )
Not onli ove Anese statements inilutany and weelighle | Hhey Fall far short
ok being adwitted os a declaration against penal interest and defeat a Confromtation
Oavse Violation. First off, fhe inForiant was infeitionally placed in -He's Jail cell
v tonfront pettioners second, s s not-a non-ercive settng, it s 4 sineptitioys
idenvooption ; third this formant lacks persovl kowuledad; and last, s
~ inforwant is wt o Fn‘fcmol'/ he i a wmplete shanger ,H&)«e petitioner owes him
Mo lm;ah‘\{ o hpmes{y,fﬂ«e Jﬂ)hli‘h{ of the trwmStances show uwrelimbilﬂr\/,

22%



(Ll v Vicgnio joup 521 V5. ok p.\%) |
I 5o, the oty of circomstances heve deworstiate due prtess
demanded exclusion of these sttements under the S, bt and 1M amends.
owd indeed that the Statements in the cell ave indlomtary. The prsetution
kaled o sustain thor buden 1o dewonshrde. adwissibiliy in the face of

Hhese ok ections. |
The icsves i portance ave enhanced by the Fact-Hhat Hhe lwer sourts in

s (gee have %{OUQL mism)rofpre‘red Yhis Gurt's aborewentimed cases in
fe@amls W e St ot and i amendwents.

Withouk belabacing peejudice, the judgemert msk be evorsed onder any
shundard, Mcludi\«g Chapwan beeause the 2015 iformant stidement orchestted
by police is plaily”essertial 4o petiioners onvichons. ( Chapwiau V- California jSopid
306 S o p.24) M & nainioom , temnand with hstroekions 1o cnduet @ heavi
on he 1550 of tndertional ckavg{w olelzu/ (ad any other vresplved Foundationa |
factunl wadters deewied me'ﬁ? to-the dowe claims) is requived. (fen.(ode 3
[%0) Plain extor eview provides courts paver 4o areeck enors Hhak were. not
tiwely wised M tal oot (Uhiked States v. Chawo (¥13) 507 U$.125,721.)
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TV, ADMISSIDN OF EXCESSIVE AND NEEDLESS GANG EVIDENCE ALSD
RESULTED IN BROSS TRIAL UNFAIRNESS AND DeENIAL OF Dug
PRotesS, A FAIR TRIAL , AND THE RIGHT To (oNERONT BANG
EXERT's TesTIMONIAL Hengshy.,

e issve presented ie of great public importance becawse it pffects
all dang hembers (ar\d others who bdowa’m a Far’(iwmrgroup) and thew abi lity
1o recewe fair decisions i prceeadings At may resulf veass of added
intarceration. The issve's insportance i enhanced by the Fact Hht the lower

turts. inthis tase bve serbusly misinterpreted the " Fr the benefit of, o the
divection of , or in assoviationt with o criminal street gona " park of the Jary
allegotions statute. (Fon. Gele § 1822, subd. (o))

Conhaﬂ, o fhe Court of Aﬂmxl (é\i? Dpn. ,FP,D\“W )70’2@, the admiss o
of ayossly unbaic “gamﬂ" evidence was e, The enors Fuether deprived petitioner
oF "his gcdeml and. stofe constitutional tights o die process and a, fair 41ial.
(I fe_Murchison (1158) 249 Us. 133, 1%,) ‘?l'\\‘s 15 betawse wpoper exparsive
concideraion o ieevart, inveliable, urtested, ad inFlamwnatory evideree, espeilly
on isgves o whioh tF wes irvelevant, improptrly redveed the prosewkions buvden of

ok on key ultvate issies and created & Strong risk petioner wauld be comviced
Bused pon. Trvelevant ong inFlammuhr\/ evidevee and crimnal pmﬁ\& ) inc\uolin9
owbofiodive oang expert festioony ; rather than opon the Cacts, denying hint o

Fair ol CUS. Cost, Y V1, XIV; Ul art. T, 3577155 Albera +. Nevada (4 Cr.
2006) 459 F-34 540, G458k, 5 Michelon v- United Stades (1948) 35 U.5. 944 | 115-11b
5S¢ olso ?@glc . Abarvon (2007) 1A (i Agp ok 2222223 T nclwission oF 0 evidence,
inchuling excessive rejudioial detalls, denied defendant o protess and gf\?r il 1.)
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The emors likewise deprived pefitioner of W toubrondation fights by perwitting
Jorers b taider exomsive Fectimonial hearcay, examles ond exwiveal” anecdstes From

the oy exgert for substartive pirses on all sobstantive issues. (9. banst VL XV
al. (owst., ark. T 58715 5 Davis v. Washiaton (2006) 547 05813, %22 5 Ceanord - Washi mg&on

(2904) 541 05,36, 6644 ; oe als (C”fm‘ Suichez (101b) b Cal Han S, )

k. DUE o APT G - ReLATED LRIME " PuprsiNG THE INSTRUETIONS (rossly
INERSTATED THE fURfoses FR WHICK BANG EADENCE ok BE (sEkeD)
Ap IAROPERLY PeliTiED SVRSTANTINE (oNsIDERATION OF TESTIMONIAL

WEARSAY Flon BANG ExfedT,

Fi(s’(, evtry came here waild uppear Rﬂ%dem’red "o ia\/ J'uroﬂ ) because of the
Qong enhancements attgched 4o them; thos | he lmrhig instehion assly overstates
the purprses For which obher “ggrackuity’ (ot st bare memborgaif) oould be
tonsidered on the Sibstartive cnmes , wohably preweditetion infent 4o kil aw keowledg.
The enrs in adwitting oy evidence were Hus tmpouinded by on inapt and
over broad instruchon picforting 1o liwik opng 2vidente b issis like intent, unpse,
kv\uwlc%e ) dnd ok, s Hhey bore on any "guu-related erimes” or charged orimes.
bor putpoets of dbc pritess g St b ,iﬁm is t teasopable pro gabilii‘y
Jorurs would] interpret Hhe istruction in an inearreot gind neomstitutional woener.
(Wode V. Calderon (9 6. ) 24 7.2 1312,1320-1321) Unlike lawgers ) oy Juvws
would hardly nderstand he inapt "t teboted crimes" lmaane o lint Hhe
elidence to yn@)enl«amccmcn’rs or the, et g participrtion paet. (Faltoner v
Lane (1o U WA0)05 .24 134, WBL13T)) The brond phiasing “gauﬂ~rcla’tco\ Crintes
only opeed Hhe door b verly expasive vse of Hhe evidence Forther-- wotably 1o
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bind preweditation ;k\ww\adﬁc ) Plawning  and inkent 4o kil. Forther; wo instrustion on
sibsturtile similar orime theories (6id.Uade, $101) was even offered.

Sttond, the \imiﬁ% wstruction tovering oy and all evidece of "gmmg etivity )
‘5""55‘Y Cak 4 3Vﬁc{F\; avd seqregpte e various typts of g and oher vimes
evidence admitted for vanows firposes. Bate wenbership avd mitive are one Hhings
oll e adational expert testimny wes quite anether. Jonrs ity shold not
have, been led 4 believe all the enimingl shreet gowg evidence primary ackiities
expert opinions, ond expert examtples of mvrdaf/qssm Its on all Hhe substantive infont
ond mﬁ‘iga’fiom Boit5 beyjond the gy allegations. This prsed a seribus sk of
nfair use o temphing but improper wiidence o shure up o live e tase.

Thid, o5 wrted dhuve, the abeence of any adequrte instruckon limiting expert
anecdotes tud other hedrsay veferences o mntvubh boeis of spinion only added 1o he
problem. n partieolar, Lalfornia toorts have recogioed et tondth/bisis of opihion
instuctions ave ot cealistically effechive o combat substantive use of the exptrts
hearcay statewcnts, whidh is prewisea vion Hheir 4k of Hheir defensiblidy or
deniability in truth , (esolting in Vilations of the Confromation Clawse absentt pther
gounds for admissibility. CHeople v Sanches supia, (3 (i it p. L)

Without belaboring prejudice, the 0 posed otme. risk juners wold il
inthe gaps in ol awrder iabildy gnd identiFication cae bused on Hhe enemn!
iy evidenee s o impger sbstitvie for rwoF of auilt. (See,e,ﬁ-, Undted Stutes v.
%@@(ﬂlh Ci-199) 151 F:ad 1243, 1247 ; Mitchel] v F{W\QL (% Gir-1997) 1071 F2d 1357,

]NZ) Reversal o ‘H\KUOl wend 1S (equived Whﬁ”«mf H&\Q oS ave vdaed by Hhe
Wadson or the memmm% JWgea o
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B. THE TOTRUTY OF NeebLgsS LRNG BVIpeNCE (VioTVE oF THE
(oNFRaNTATioN CLAVSE AND OTHERWISE,), RESUTED IN BROSS
UNPARNESS KT TRAL , REQURING REVERSAL.

[nsttions poide, the tolality of needless e evidence (estimonial aual -
otheruise) adnitted here also resoted in tognizable opss unfaimess doying
petitioner de pucess owel o i il (feaglev. Albarron ,Supu, 149 Lol Ap Yo o fp- 118~
2L j ste also Taylog V. Kentucky (116) 8, U Y1, g4 5 0. Lonst , V XIV.)

(alifomin. cots have \UM (ecagized the pokentially prejudicia efFeck of V)
membership. “The word ‘gav\@’.,, ontotes opprobriovs implications Cond] fakeson &8
sinster meaning when i is ossociated with achivities.” Gien ik highly inaFlawncctory
~imfaet, the Ca?ivafa Suprewe (et has. cordewmned Hhe intvadvekion of suoh evidence
ik it is only ’mmgcmﬁallq televent o the tharged ofenses. (feople v. Albarron sypm

140 Cal-Rop- i aF 223 5 Peaple . ferez, (1461) 1 lal Agp-24 W10 5 People v. Hervandez

(2004) 2% Cal Yt \0¥0.) |
Tlm's_ cast PTCSCM’S f\mdamcwfal o\ucsﬁ'ons of H’tﬁ wher pr efation of ’ prejugl(c.fal CFFCCT”

In tegards fo gang allegadons. 1 is wt a orime 4o be ?a mewber, The issue's

wiportauce is enbanced by the fact at the lower toorts n this ease have ¢l early

s inter pre’red fhe 9(%6 “utgflﬁ‘nns shihvle. (Pcn,CDAQ 810612 /5\)}90{.(&;),) The lower

tours inter pret e stidvie s awg crime commidted by  qang menber > afomuetiooly

for o Kosas of his/her gang. Notfrue. |

dmission of 4his cavtl cade OF?:UIVI@ evidence in what remains and esseutially
-G e resuled in 4ross ol vakacngss | demfm@ petitioner dug proeess , a fav
. ’mfm\ ) m\a\ his (}H« amev\dme;ﬁ rialt to (‘/W\FWM withesses. ‘

C‘bm‘mm o fhe lowrt o hppeal (Skip Opn.y p-21), ey sate. peitioner fuled
@17 '




o iderdiby (aw “case«s?eo\ﬁo hearsay "N 3%9 expert relied vpon. n His tase the
| Yeﬁh‘om 1 aleged o v participated infhe murder of Me- Campbell who i a member
oF his> Very own gang- The opna expert 51‘011‘69/;' it has & smying Yov'e not o €0
go«m? member until you kil 60 gandy mewber.” (Stip Cpn, p) Chearly, this hearsay
stulement was highty prpdicial nod inFlammatony , o the Jurors could have ook
this Shedement s the teth. This was clearly & Confontation Clapse violakion.
(‘Zﬁoﬂ\Vlc V. Samche 2 ) Spr 3 &WHA l?L\LP-(o% j Davis v. Washingon ,5upra, SHT V.S,
ot p-622; 05, tmst VI XIV.) )
Moreover  even if limited evidence of shaved mewmbership were adwigsible on
wotive, (ubick peftioner does ot concede 5 Evidl-bode, 58352 1101) ) this trial tovld
(eadily huve besn bifurcated 4o imit extessive oavg) evidence relevant mly +o
-~ enhancements. On by of seriously mis leading instruchions  the gar evidence here
dewied hm My b phanee o doivw} this. Whether buged on thyeetions before. and
curing tvial, oyuss unfainess tesulting at-4rial-- or based on peikionec’s newtial
wotion ; of ineftechve assistance of fyinl sounsel in Failingto seek bifureation or
\odﬁe turdher objwﬁ'vws (S{ne\(\amd VMashfwﬁM (994) b US. £ /(7%‘1)"( &ersal
is tequred T abford petitioner a fair Avial.
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V. e wstrycTION ON THE MULTWPLE MURDER SPECIAL CIRCUMSTANCE
FAILED TO CLARIEY TUAT THE DEFENDANT MUST KILL 0R INTEND
T KWL ErCH ETIM, DENNING PeriTioNER. DUE fROLESS OF LAW
AND THE QBT 10 A JURY DETERMINATION N ALL 16SUES :
ATERNKTE CLAM DF INEEEECTINE ASS\STANLE OF (ounsgL .

Lontiary + the Gurt of Appeal (S Opr.;.22), 0c voted i Agument T,
rte o pokeller pecomplice wust indeed intend 4o kill each vietim bor porposes
of the wuttiple worder special cireumstances. This is exactly the sort of
tast in which this needs 1 be clear for junrs. The point goes To LWOP
for . defendant who did ot kill anyone , much less an innoeent woman |
even i he or b car were present. Ahough appropriate bur single count
murder oases , the mstuctions here Jst do ot clearly convey 4?4[5 ih
moltiple murder tges , and joors should oot be leét uessing

The error furber eprived petitioner of due pracesS of law by sevously
(eddeing) e proscoution's burden of priof and dtm{ing pefitioner o Fair il
and his n‘@i«f T yury determination on all issues t\’ond u Yensinable dovbt,
( Rpprendi v- New Jersey (2000)530 05, Uik M10j In re Winship (1910) 217 0:5358,
B 0.5, onst., amends. NI XIV; Cal. (onst et T ) 37,156 Under state
and Federal law, the courts must sua sponte instruct on all elements of
special alleaaﬁons. (Tbid.) This ncludes sva sponte itstruction on the added

requiremert for ronkiller aiders and abettors why are clm:\rped with the
multiple murder special tirtumstance. ( Bench nstes , CALCRIM No. 721 Feople v Jones

owprt, 0 Cal 1™ o .17 Csun sporte instruction required]; People v. Wiliams suprm,
b Cal 4t pp.bB9-A1.) For reasons J"us’r explaingd the tourt here farled o
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instruck properly on the elements for vonkillers.

Given the evidence and the prosewh'on‘s own atomplice murtker liabili‘r\,
fheories here, the Failure 4o (prrcc%\\/ defing the special cirtumstance elements
was prejudicial under any standaxd , notably Chagman , Even iF the evidence
were sufticient to support a mubtiple murder ciccumstance  which it i,
reversal of fhe special tiremstance for his instructional enor is veguired.

Finall\{ (while 4he court's dobies of instruckion are sug sporte. g Stated
above,, Petitioner intorforates the wefkective assistance of wunsel standards
set forth abave in this brief. (Strickland v. Washmg)fon \upra Hh US. of p- £4)
\F somehow dlefense tounsel were required o do wore o preserve stk or
Federnl tlaims , there was no tactical reason ok b fm};c’f Yhese claims,
partitolarly okside the, presence of the jury. (Feople v Acbury. supr 13

Cal-Rpp-3d at pp. 35-25.) Plain exror ceview applies. ( United States v. Olane
PN, 207 US. ak P.’B\ )
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V. TUe ouRT eRRep N penyING PeritioNgr’s MOTIoN B New
TRIAL ON AT LERST Tw0 OTMEK GROUNDS, DENING PETiTioNER

DVE FROLESS, A FAIR TRIAL , AP THE RIGHT To EFFECTIVE
ASSISTANCE DF [ouNSel . |

(ont ey fothe Gourt of AWml (5\3? Ofn‘ N Z‘{«Z’D} the tourt erred
denying petitionec’s motion For a new frial on ot least fwp other salient qounds,

Ficst, the (vosew’don failed +o prsente the “stimulation” werview in
1013, & Key Facet of several defenses 1o the 2015 “eell " sfotewent., dalike For
ews that mmi\/ might lead o exeulpatory evidence (Arizona v, ‘(ov@olowj (\%6) |
468 US-51), for itews of apparent makerial exculpatory signiFicance the defense
need not <how bad Faith in the bss o destruchion. (California v. Trmbetta (198Y)
467 1.8, ‘11‘1,‘1%«%‘1) The constitviional due Pocess ri@hfs of a defendant
may be implicated when he or she is denied aecess 4 favorable evidence.,
( Brady ¥ Maryland (113) 513 U.5.%3) Furthermore , the Supreme Court
expanded the debuaition of Favom}olc o include brth exeulpatory evidence. and
impeachnient evidence,, becavse " suoh evidence is' favorable 4 the accwsed, sy
that, i disclused and used effectively, it way make the difference between
Comgon oud o\cqvi’(’ml."( United Statts v. Dugley (¥165) Y13 Us. b7, 616)
l)povx a Violation  the court s ob\iga’rcd Yo impoce sanchions in its diseredion,
which may include dismiscal | exdusion of evidence , and limiting instructions.
( Feople v Neoman (2008) 3| tal:4 43,12k ; People v. Zomora (\0190) 28 (al. 3 83,%9.)

Thert: tan be no disfute that the 2013 “stimulation” interview record )
was hist by poliee-or orers asked abuvt this sigvu‘Fu‘cmm‘ intervicw dvring trial.
hs peditioncr (mjved belows abter il loss o e key "stimylation” intervitw (versus
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“hotes of testiwony obwt i) violated due Dro0ess. The court wade mo sippirtable
Cinding  lack o bad faith. Even i€ fhe loss wos ot infentional | e inferview
TS quml\{ povlgatory ond waterial, This case presents Fundamental estions
o the, interpretation of this Court's deoisions i Caliornia v. TobeHa, W7 0.5,
14 and United Stafes V. Ba@l@; T3 US LT The iseve presented is of
oent imprrtance o all citizens (in and oot oFJm‘ls) becavse: i affects
e ability 1 veceive die process ohen law enforcement (inhn’n'mall\/ or
ovintentonally ) lses evidence in Favor of o defondant. The issue's
mportance is enbuiced by the fact Hht the lower corts in s cace -
haie seriously wisinterpreted Trombetta and Bagley. |
Limiti My wstruetions alone would Yave wade o difference, for
recs and a?’wmcqs bring the tase . Reversal is reguired vnder oy preyodice
Standurd, including Chapran, A o bure. winimom te. cavse should be
remanded bor erawr F\‘ndings on the issue. (Ben-Crdle $1260) |
Setond, the defense clearly wade a priva faoie djeckion der stute
 shudute tht this polie operation invalved improper dlbberate elicitation of strtenents
by o aid Vo enforeement informant. (Pen. Gl SHO0LL subdl (b)) W as the
pioseevhon’s burden 4 dewoncliate ad;mfssilyili‘r\{ Upon ob)ccﬁov\ , ot pﬁ{ﬁomr's.
(&id-bode , 3403 sbd-@) | |
~ This key evidence never <hld e been adwitted wikhout o pr per vuln
or Showing, o foundadional (clevance, The tourt enved in mmﬂmg- ¢ evidence
without oaequa’rc boundutonal showing, Fuehunl or legal- Withwt belaboring fhe
puint, prejudice i odmitting this CT. fetwrding > clear under any
Standavd, iv\c\vdiv\@ [raganait for reasoms explawed above in His brief
Reversal s ( cqvircdc |
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VL. THE CUMULATIVE EFFECT OF THE ERRIRS DISCUSSED ABOVE
DEPRIVED PETITIONER OF DVE PROCESS OF LAW AND A FAIR

TRIAL Y AN IMPARTIAL JURY AND REQVIRES REVERSAL OF
THE JUDEEMENT.

The wucts of this state recoguize their obliﬂc\ﬂm v tssess the
Comuladive effect of ervors on a cimnal tonviction. (See ,&40-; Fople v. Qymgr_
(1985 1M Lol App 34 1015, 1087 ; Teople v willims (w12) 22 (al-App. 34 34 10, 58.)
Moreover the comulative. efFect of erors may operate o deprive a deFendat
of doe process and o fair Ttial ] rcqui‘rinﬂ reversal inespective of any lack of
objections on the part of defendant. (S Tm!\vr v Kewtieky (1478 430 V.S,
78, 4ob-4d0 ; facle v. Romnels (o (i 200T) 505 F.34 Q22,947 [Foa‘—AEDVA] ;
Darden v. MeNeel (5 Cir- 12) QTG .2 145%, 1456 ; Reople v- Mills (1476) 81 Cal-App.
24 T, 1T0.) In the present case , comolative ¢fect of the errors discossed
above degrived petitioner of o Fair Frial by an impartia) Jony  Tequicing
reversal of the judgement, in while or in part.
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully su ﬁi

Date F@k(uﬂr \J Z(LW\ 2(”0‘
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