NOT RECOMMENDED FOR FULL-TEXT PUBLICATION

FILED

No. 17-2411 Jul 06, 2018
DEBORAH S. HUNT, Clerk

UNITED STATES COURT OF APPEALS \_

FOR THE SIXTH CIRCUIT
MARVIN BELSER, )
)
Plaintiff-Appellant, )
) B
V. ) ON APPEAL FROM THE UNITED
) STATES DISTRICT COURT FOR
JEFFREY WOODS, Warden, et al., ) THE WESTERN DISTRICT OF
)  MICHIGAN
Defendants-Appellees. )

Before: MOORE, GIBBONS, and McKEAGUE, Circuit Judges.

Marvin Belser, a pro se Michigan prisoner, appeals the district court’s judgment for the
defendants in his action filed under 42 U.S.C. § 1983. Belser has also requested appointment of
counsel. This case has been referred to a panel of the court that, upon examination, unanimously
agrees that oral argument is not needed. See Fed. R. App. P. 34(a).

In 2006, Belser was convicted of four counts of first-degree criminal sexual conduct and
sentenced to twenty-nine to sixty years of i-mprisonment. Belser’s convictions arose from his
sexual abuse of his daughter. In 2016, Belser filed an amended complaint, on behalf of himself
and his children, against thirteen Chippewa Correctional Facility (URF) staff members and three
Marquette Branch Prison staff members. Belser alleged that the defendants made available to
inmates, prison staff, and the public confidential files from a Child Protective Service case
involving him and his children. Belser further alleged that, in reprisal for his Child Protective

Service case and offenses of conviction, the defendants deprived him of medical
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accommodations, including his wheelchair; tased him; and failed to protect him from other
inmates. He sought medical accommodations, transfer to a medical facility, to have his and his
children’s personal information sealed, and for the State to establish a $12.6 million trust fund in
the plaintiffs’ names.

Upon initial screening under the Prison Litigation Reform Act (PLRA), the district court
allowed Belser to proceed with his claims against eleven URF staff members. These remaining
defendants then moved for summary judgment bésed on Belser’s failure to exhaust his
administrative remedies. After Belser filed a response, the magistrate judge entered a report
recommending that the defendants’ motion be granted. The district court adopted the report and
recommendation over Belser’s objections and granted summary judgment for the defendants.
On appeal, Belser argues that he exhausted his administrative remedies and, in the alternative,
that URF’s grievance coordinator prevented him from doing so.

As an initial matter, Belser currently has three qualifying “strikes” under 28 U.S.C.
§ 1915(g). See Belser v. Evans, No. 2:16-cv-13934, 2016 WL 7337260 (E.D. Mich. Dec. 19,
2016) (slip op.); Belser v. Borgerding, No. 2:16-cv-13296, 2016 WL 6995739 (E.D. Mich. Nov.
30, 2016) (slip op.); Belser v. Washington, No. 1:16-cv-1205, 2016 WL 6275343 (W.D. Mich.
Oct. 27, 2016) (slip op.); Belser v. Evans, No. 2:16-cv-12792, 2016 WL 5791451 (E.D. Mich.
Oct. 4, 2016) (slip op.). Although Belser had not yet accumulated any strikes when he filed his
initial and amended complaints below, he did have three strikes when he filed this appeal. Under
the plain language of § 1915(g), then, he is foreclosed from proceeding in forma pauperis on
appeal unless he can satisfy the statute’s “imminent-danger” exception. See Asemani v. U.S.
Citizenship & Immigration Servs., 797 F.3d 1069, 1073 (D.C. Cir. 2015) (“The PLRA’s three-
strikes rule applies with equal force to ‘a prisoner bring[ing] a[n] . . . appeal,” so Asemani cannot
proceed [in forma pauperis] unless he demonstrates that he is ‘under imminent danger of serious
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physical injury.’” (first and second alterations in original) (quoting 28 U.S.C. § 1915(g)). In any
event, his appeal lacks merit.
We review de novo a district court’s grant of summary judgment based on a prisoner’s

failure to exhaust administrative remedies. Risher v. Lappin, 639 F.3d 236, 239 (6th Cir. 2011).
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Failure to exhaust administrative remedies is an affirmative defense under the PLRA, which the
defendants bear the burden of establishing. Napier v. Laurel County, 636 F.3d 218, 225 (6th Cir.
2011). Summary judgment is appropriate in this context only if the defendants “establish the
absence of a ‘genuine dispute as to any material fact’ regarding non-exhaustion.” Risher, 639
F.3d at 240 (quoting Fed. R. Civ. P. 56(a)). .“A fact is material if it “might affect the outcome of
the suit under the governing law[,]’ and a dispute about a material fact is genuine ‘if the evidence
is such that a reasonable jury could return a verdict for the nonmoving party.”” McKay v.
Federspiel, 823 F.3d 862, 866 (6th Cir. 2016) (quoting Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986)), cert. denied, 137 S. Ct. 1229 (2017). When ruling on a motion for summary
judgment, we consider the evidence “in the light most favorable to the party opposing the
motion.” Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587-88 (1986)
(quoting United States v. Diebold, Inc., 369 U.S. 654, 655 (1962)).

To satisfy the PLRA’s exhaustion requirement, see 42 U.S.C. § 1997¢(a), a prisoner must
“complete the administrative review process in accordance with the applicable procedural rules,”
see Woodford v. Ngo, 548 U.S. 81, 88 (2006). A Michigan prisoner exhausts his administrative
remedies by timely proceeding through a three-step process. MDOC Policy Directive 03.02.130.
At Step I, a prisoner must “attempt to resolve the issue with the staff member involved within
two business days” (subject to exceptions not at issue here) and, if unsuccessful, must file a
grievance within five business days. Id., { P. At Step II, a prisoner may appeal the denial of the
grievance to the warden or other appropriate official. 7d., | BB, DD. At Step III, a prisoner
may appeal the warden’s decision to the Michigan Department of Corrections (MDOC)’s
Grievance and Appeals Section. Id., { FF. If there is no timely response at Step I or II, the
prisoner “may forward the grievance to the next step of the grievance process within ten business
days after the response deadline expired.” Id., {T. An inmate must follow the grievance
procedure to its conclusion—a resolution of a Step III appeal—prior to filing a civil suit. See
Freeman v. Francis, 196 F.3d 641, 645 (6th Cir. 1999).

Belser’s complaint arose from events that allegedly occurred during his confinement at

URF. According to the MDOC’s uncontested Step III Grievance Report, Belser filed two Step



No. 17-2411
-4-

III grievance appeals during his confinement at URF: Grievance Nos. URF-14-03-0955-28e and
URF-16-05-1865-03B. The former Step III grievance appeal did not exhaust Belser’s
administrative remedies because it was denied as untimely. See Woodford, 548 U.S. at 83-84.
The latter Step III grievance appeal did not exhaust Belser’s administrative remedies because it
remained pending when Belser filed his amended complaint, see Freeman, 196 F.3d at 645, and
the record does not indicate that prison officials failed to respond timely to his grievance appeal,
see Boyd v. Corr. Corp. of Am., 380 F.3d 989, 996 (6th Cir. 2004) (“[A]dministrative remedies
are exhausted when prison officials fail to timely respond to a properly filed grievance.”).

In his amended complaint, Belser averred under penalty of perjury that he was unable to
exhaust his administrative remedies because URF’s grievance coordinator “would not return” his
Step II appeals. See Williams v. Browman, 981 F.2d 901, 905 (6th Cir. 1992) (holding that a
prisoner’s verified complaint has “the same force and effect as an affidavit”). An administrative
procedure is unavailable—and “§ 1997e(a) poses no bar”—*when prison administrators thwart
inmates from taking advantage of a grievance process through machination, misrepresentation,
or intimidation.” Ross v. Blake, 136 S. Ct. 1850, 1860 (2016). As stated above, however, if
there is no timely response at Step I or I, a prisoner “may forward the grievance to the next step
of the grievance process within ten business days after the response deadline expired.” MDOC
Policy Directive 03.02.130, { T. According to the MDOC’s uncontested Step III Grievance
Report, Belser failed to do so. Under these circumstances, there was no “‘genuine dispute as to
any material fact’ regarding non-exhaustion.” Risher, 639 F.3d at 240 (quoting Fed. R. Civ. P.
56(a)).

Accordingly, we AFFIRM the district court’s judgment and DENY as moot the request
for appointment of counsel.

ENTERED BY ORDER OF THE COURT

D'eb(;rah S ‘ Hunt Clefk



UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

MARVIN BELSER,
Plaintiff,
Case No. 2:16-cv-134
V. HON. PAUL L. MALONEY

JEFF WOODS, et al.,

Defendants.

OPINION
Plaintiff Marvin Belser, an inmate currently confined by the Michigan Department
of Corrections (MDOC), filed this pro se civil rights action pursuant to 42 U.S.C. § 1983 against

Defendants J eff Woods, C. Horton, D. Isard, Reid Goldberg, Bienvenido B. Canias, Malissa Laplunt,

Mike Brown, Penny L. Filioh, Marci L. Hatfield, S.f%.v‘__lg_@, and M Mclean. ECF No. 1. Under the _

Prison Litigation Reform Act, PUB. L. NO. 104-134, 110 STAT. 1321 (1996), the Court is required
to dismiss any prisoner action brought under federal law if the complaint is frivolous, malicious, fails

Wpon which relief can be granted, or seeks monetary relief from a defendant immune

from such relief. 28 U.S.C. § 1915A; 42 U.S.C. § 1997e(c). The Court must read Plaintiff’s pro se
complaint indulgently, see Haines v. Kerner, 404 U.S. 519, 520 (1972), aﬁd accept Plaintiff’s
allegations as true, unless they are clearly irrational or wholly incredible. Denton v. Hernandez, 504
U.S. 25, 33 (1992). Applying these standards, the Court will dismiss Plaintiff’s claims against
Defendants Woods, Horton, Isard, Goldberg, ]éaidino, and McLean. The Court will order service of

the complaint on Defendants Canias, Laplunt, Brown, Filion, and Hatfield.
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DISCUSSION

1. Factual Allegations

Plaintiff arrived to prison in his personal electric wheelchair on July 28, 2006.
PagelD.10. A few weeks later, Plaintiff was taken to the hospital for chest pain and difficulty
breathing. PagelD.10. When Plaintiff returned to the prison, the nurse told Plaintiff that another
inmate who had been discharged from prison mistakenly took Plaintiff’s personal electric
wheelchair. PagelID.10. Some of Plaintiff’s other property was missing too, such as a cushion.
PagelD.10. These items were never returned.
. In addition, Plaintiff has a Child Protective Services case that is documented in the
Michigan Department of Corrections (MDOC) computer system, which includes his name and his
children’s names. PageID.5. Plaintiff contends that he did not consent to this case being available
through the law library or MDOC computer system. PagelD.5. Plaintiff has asked the law library
supervisor (Defendant Goldberg) over twenty times to take his case off of the MDOC computers,
but he has not done so. PagelD.5. Plaintiff believes that having his, as well as his children’s, personal
information on the MDOC computers has placed himself and his children in danger. PageID.5. For
instance, Plaintiff indicated that he was attacked by inmates, thrown from his wheelchair, hit in the
head from behind, harassed by prison staff, and denied medical attention by Defendants Canias,
Laplunt, Filion, Hatfield, and Brown. PageiD.5.
Moreover, Defendants Canias, Laplunt, Filion, Hatfield, and Brown would laugh at
Plaintiff and tell him that he had nothing wrong with him despite Plaintiff’s several kites and
requests for medical attention. PagelD.5. Plaintiff stated that he requires “nitrotapps, incontinate {sic]

garments, transfer board, shower chair, replacement velcro shoes, air mattress, singal [sic] cell detail,
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P.T. on aide to assist detail and to be transferred to a medically assistant [sic] living facility because
[he] cant [sic] stand or walk,” for example, but is not receiving them. PagelD.5.

On March 1, 2014, while housed at Chippewa Correctional Facility, Plaintiff was
attacked by three inmates. PagelD.5-6. After this incident, when Plaintiff had returned back to his
cell, he was attacked again by three more inmates. PageID.6. These attacks resulted in Plaintiff being
unable to stand, walk, move his left side, open his left eye, or speak clearly, and he also had pain in
his spine, neck, and right foot. PageID.6. As a result of this incident, Plaintiff requested that he be
placed in protective custody. PagelD.6.

From March 1, 2014, through March 20, 2016, Plaintiff was told by doctors at
Chippewa that he needed a wheelchair. PageID.7. So, Plaintiff was provided a non-electric
wheelchair and special details. PagelD.7. However, Plaintiff states that while at Chippewa
Correctional Facility, Plaintiff’s wheelchair, medical equipment, and medical details were taken:
away from him. PageID.6. From March 29 through April 1, 2014, Plaintiff was at the War Memorial
hospital because he was having chest pains and difficulty breathing. PageID.6. Plaintiff stated that
the physician at the hospital had made arrangements for Plaintiff to be sent to a medically assisted
living facility, for which the Chippewa medical staff agreed to make arrangements, but never did.
PagelD.6.

Plaintiff was discharged from the hospital on April 1, 2014. PageID.6. Two officers
came to the hospital to pick up Plaintiff and transfer him back to the Chippewa facility. PagelD.6.
While at the hospital, the two officers ordered that Plaintiff stand and dress himself before they left.
PagelD.6. Plaintiff told them that he could not do that without help, but the officers refused to help

Plaintiff. PageID.6. Sergeant Ormsbee eventually told the two officers to not worry about Plaintiff

3



putting his clothes on, and to put Plaintiff in full restraints. PageID.6. The officers then helped
Plaintiff off of the hospital bed and put him into a wheelchair. PageID.7. The officers took Plaintiff
outside to the transport van, at which time Sergeant Ormsbee told Plaintiff to get out of the
wheelchair and enter the van, or else he would be tased pursuant to orders from Defendant Woods.
PagelD.7. Sergeant Ormsbee tased Plaintiff in the chest twice, which caused Plaintiff to pass out.
PagelD.7. When he woke up, Plaintiff was naked and being pulied out of the transport van by two
officers and placed in a wheelchair. PageID.7. |

On May 6, 2014, Plaintiff was transferred to Baraga Maximum Facility. PagelD.7.
There, he was forced to “crawl on the floor and ground to move around” his cell and the facility.
PagelD.7. On May 25, 2016, Plaintiff was transferred back to the Chippewa Correctional Facility.
PagelD.7. When he arrived back to Chippewa, he asked Officer Smith to place him in protective
custody, but she said that WE needed to approve this type of request. PagelD.7.
Sergeant Ormsbee denied Plaintiff’s request to be placed in protective custody. PagelD.7. Instead,
Plaintiff was placed back in the same unit where he was attacked in March of 2014. PagelD.7.
However, officers told Plaintiff that Defendants Woods, Horton, and Isard stated that Plaintiff should
speak up if he is having problems there. PagelD.8.

In addition, after his transfer back to the Chippewa facility, Plaintiff requested a single
cell due to his wheelchair needs and incontinence issues. PagelD.8. However, Plaintiff’s request was
deniéd. PageID.8. On May 5, 2016, Plaintiff was assigned a “bunky.” PagelD.8. Plaintiff caught his
bunky stealing Plaintiff’s personal property; however, the bunky stated that he would physically
harm Plaintiffif Plaintiff told the staff about his stealing. PageID.8. The bunky harassed Plaintiff and

made fun of his medical issues, too. PageID.8. Plaintiff fears for his life. PagelD.8.
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On May 6, 2016, Plaintiff requested that he be placed in protective custody again.
PagelD.8. After this request, Plaintiff was placed in segregation while his request was pending.
PagelD.8. That same day, Plaintiff was interviewed by the Security Classification Committee to
determine whether he should be placed in protective custody. PageID.8. The committee concluded
that Plaintiff should return to the cell he was originally assigned to, and that if he did not return there,
he would be issued a Class I misconduct ticket for disobeying a direct order. PagelD.8. In response
to this order, Plaintiff told the hearing officer @g@ that he was in fear for his life, and that he
could not defend himself. PageID.8. Plaintiff was then issued a misconduct ticket, for which he was
later found guilty and sanctioned to five days in segregation. PageID.8. Similarly, on May 21, 2016,
Plaintiff received another misconduct ticket for disobeying a direct order. PageID.8. Plaintiff asserts
that this denial of protective custody constitutes a claim for failure to protect under the Eighth
Amendment. PagelD.8.

Moreover, for three years, Plaintiff has not been able to brush his teeth because his
long-handled toothbrush was taken by MDOC staff while he was housed at Marquette Branch
Prison. PageID.9. Defendant Baldino has refused to renew Plaintiff’s detail for a long-handled -
toothbrush. PagelD.9. Plaintiff has tried to use a standard toothbrush, but he cannot use it well
because he lost the feeling in his right hand. PageID.9.

In addition, after Plaintiff was transferred back to Chippewa prison, his personal
property was lost. PageID.9. Plaintiff has asked several officers and written many grievances
regarding this issue, but he has not received any sort of positive responses. PageID.9. In addition,
Plaintiff could not exhaust his administrative remedies relating to some other issues because

Defendant McLean (the grievance coordinator) did not provide some of Plaintiff’s grievances

-5-



identifier numbers or did not reply to or send a Step Il responses for certain grievances. PageID.9-10.

Finally, Plaintiff asserts that Defendant Goldberg has improperly tqld the law
librarians not to respond to any of Plaintiff’s kites. PageID.10. Based on all of these occurrences,
Plaintiff alleges that Defendants violated his constitutional rights.

1. Failure to State a Claim

313

A complaint méy be dismissed for failure to state a claim if it fails “‘to give the
defendant fair notice of what the . . . claim is and the grounds upon which it rests.’” Bell Atl. Corp.
v. Twombly, 550 U.S. 544, 555 (2007) (quoting Conley v. Gibson, 355 U.S. 41, 47 (1957)). While
a complaint need not contain detailed factual allegations, a plaintiff’s allegations must include more
than labels and conclusions. Twombly, 550 U.S. at 555; Ashcroft v. Igbal, 556 U .S. 662, 678 (2009)
(“Threadbare recitals of the elements of a cause of action, supported by mere conclusory statements,
do not suffice.”). The court must determine whether the complaint contains “enough facts to state
a claim to relief that is plausible on its face.” Twombly, 550 U.S. at 570. “A claim has facial
plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct alleged.” Igbal, 556 U.S. at 678 (quoting
Twombly, 550 U.S. at 556). “[W]here the well-pleaded facts do not permit the court to infer more
than the mere possibility of misconduct, the complaint has alleged - but it has not ‘show[n]’ - that
the pleader is entitled to relief.” Jgbal, 556 U.S. at 679 (quoting FED.R. C1v. P. 8(a)(2)); see also Hill .
v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010) (holding that the Twombly/Ighal plausibility

standard applies to dismissals of prisoner cases on initial review under 28 U.S.C. §§ 1915A(b)(1)

and 1915(e)(2)(B)(D).



A. Supervisory Liability

Plaintiff asserts that Sergeant Orsmbee improperly tased Plaintiff at the orders of
Defendant Woods on April 1; 2014, when Plaintiff was be{mg transferred from the hospital back to
prison. PagelD.6. However, Plaintiff did not state that Defendant Woods was present when the
tasing occurred, or that Defendant Woods even knew what was going on at the time Plaintiff was
tased. Government officials may not be held liable for the unconstitutional conduct of their
subordinates under the theory of respondeat. superior or vicarious liability. Igbal, 556 U.S. at-676;
Monell v. Dep’t of Soc. Servs., 436 U.S. 658, 691 (1978); Everson v. Leis, 556 F.3d 484, 495 (6th

Cir. 2009). A claimed constitutional violation must be based upon active unconstitutional behavior.

Gritner v. Knight, 532 F.3d 567, 575-76 (6th Cir. 2008); Greene v. Barber, 310 F.3d 889, 899 (6th
Cir. 2002); Summers v. Leis; 368 F.3d 881, 888 (6th Cir. 2004). “[A] plaintiff must plead that each
Government-official defendant, through the official’s own individual actions, has violated the
Constitution.” Igbal; 556 U.S. at 676. Because Plaintiffhas not demonstrated that Defend;ant Wobds :
was present or knew that Sergeant Ormsbee was going to tase him, Plaintiff’s claim against
Defendant Woods fails. -

B. Eighth Amendment - Failure to Protect

Next, Plaintiff makes two Eighth Amendment claims for failure to protect: (1) that
Defendants Woods, Horton, and Isard failed to protect Plaintiff when they did not place him in
protective custody on May 25, 2016, and (2) that Defendant Goldberg failed to protect Plaint.iff when

he didnot remove Plaintiff’s child custody case from the MDOC computers, which Plaintiff believes



is the reason why he was assaulted by other prisoners in March of 2014.!

Under the Eighth Amendment, a prison official has a duty to protect an inmate from
violence caused by other prisoners. Wilson v. Sieter, 501 U.S. 294,303 (1991); Nelson v. Overberg,
999 F.2d 162, 165 (6th Cir. 1993); Walker v. Norris, 917 F.2d 1449, 1453 (6th Cir. 1990). “A prison
official’s ‘deliberate indifference’ to a substantial risk of serious harm to an inmate violates the
Eigf)th Amendment.” Farmer v. Brennan, 511 U.S. 825, 828 (1994) (citations omitted).
Recognizing that a prison official has an obligation to protect an inmate from assault by another
inmate, the Supreme Court defined deliberate indifference as requiring a showing that the prison
official consciously disregarded a substantial risk of serious harm to plaintiff. /d. at 839. The court
stated:

We hold instead that a prison official cannot be found liable under the

Eighth Amendment for denying an inmate humane conditions of

confinement unless the official knows of and disregards an excessive

risk to inmate health or safety; the official must both be aware of facts

from which the inference could be drawn that a substantial risk of

serious harm exists, and he must also draw the inference. ... Butan

official’s failure to alleviate a significant risk that he should have

perceived but did not, while no cause for commendation, cannot

under our cases be condemned as infliction of punishment.

Id. at 837. Thus, in order to support a claim that a prison official failed to protect plaintiff, two

conditions must be satisfied: (1) the inmate must show that a substantial risk of harm was pr.esent :

and (2) that the efendants having knowledge of that risk, possessed a culpable state of mind. /d.
Mw ﬁﬂ U St han Thad Hhare L

showmg that these two conditions are met , the plaintiff mast show “more than a lack of ordinary

88
due care, inadvertence, or error; the conduct memst insteadBe ‘obdurate’ or ‘wanton’--exhibiting

'While it appears that Plaintiff makes a failure to protect claim against Mr. Theut for denying Plaintiff’s
request for protective custody on May 6, 2016, Plaintiff did not name Mr. Theut as a defendant in this case.
Accordingly, this claim is dismissed.
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recklessness or callous neglect.” Id. at 165; see Gibson v. Foltz, 963 F.2d 851, 853 (6th Cir. 1992);
McGhee v. Foltz, 852 F.2d 876,881 (6th Cir. 1988); see also Jeffers v. Heavrin, 10 F.3d 380, 381
(6th Cir. 1993) (errors of judgment are shielded by qualified immunity).
i. Defendants Woods, Horton, and Isard

Plaintiff claims that on May 25, 2016 (after being transferred back to Chippewa
Correctional Facility from the Baraga Maximum Facility), Sergeant Ormsbee improperly d.enied
Plaintiff’s request to be placed in protective custody, and that when Plaintiff was-taken to his cell,
Defendants Woods, Horton, and Isard did not help Plaintiff be placed in protective custody. In an
attempt to satisfy the first condition of his failure to protect claim (that a substantial risk of harm was
present), Plaintiff indicates that he feared being attacked again by prisoners at the Chippewa Facility
since he was attacked there two years ago. Plaintiff does not indicate that the same violent prisoners
were present at the facility that attacked him in 2014, or that there were any other reasons for him
to fear physical hérm in 2016. Based on this information, Plaintiff has failed to demonstrate that a
substantial risk of harm was present when he was not placed in protective cusfody by Defendants on
May 25, 2016. Moreover, Plaintiff has failed to demonstrate that Defendants Woods, Horton, and
Isard were the people involved in making the decision to deny Plaintiff’s request to be placed in
protective custody in 2016-(rather, he says Sergeant Ormsbee was the person with authority to grant
or deny protective custody requests). As a result, Plaintiff’s failure to protect claim against
Defendants Woods, Horton, and Isard is dismissed.

ii. Defendant Goldberg
Next, Plaintiff claims that Defendant Goldberg failed to protect Plaintiff from

prisoner attacks when Defendant refused to remove Plaintiff’s child custody case from the MDOC

9.



computer system in 2014. With regard to the first condition of a failure to protect claim, Plaintiff has
sufficiently alleged that he was subjected to serious harm because he was attacked by six prisoners
in March of 2014. However, Plaintiff has failed to satisfy the second condition of his Eighth
Amendment claim—that Defendant Goldberg had a culpable state of mind when he refused to
remove Plaintiff’s custody case from the computer system. Rather, Plaintiff merely states that
Defendant Goldberg did not remove the case from the computers when Plaintiff asked him to do so.
This does not.overcome the possibility that Defendant Goldberg acted in error, meaning Plaintiff has
not satisfied the second condition of his failure to protect claim. See Gibson, 963 F.2d at 853 (noting
errors do not demonstrate a-sufficiently culpable state of mind for purposes of the second condition
of a failure to protect claim); see also Jeffers, 10 F.3d at 381 (stating errors of judgment are shielded
by qualified immunity). Accordingly, Plaintiff’s claim against Defendant Goldberg is denied.

C. Eighth Amendment - Medical Deliberate Indifference

Plaintiff raises two Eighth Amendment claims of medical deliberate indifference: (1)
that Defendants Canias, Laplunt, Brown, Filion, and Hatfield were deliberately indifferent to
Plaintiff’s medical needs from the time he arrived at the Chippewa Facility until the time this action
was filed, and (2) that Defendant Baldino was deliberately indifferent to Plaintiff’s dental needs
when she would not reinstate Plaintiff’s medical detail for a long-handled toothbrush.

The Eighth Amendment prohibits the infliction of cruel and. unusual punishment
against those convicted of crimes. U.S. Const. amend. VIII. The Eighth Amendment obligates
prison authorities to provide medical care to incarcerated individuals, as a failure to provide such
care would be inconsistent with contemporary standards of decency. Estelle v. Gamble, 429 U.S.

102, 103-04 (1976). The Eighth Amendment is violated when a prison official is deliberately
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indifferent to the serious medical needs of a prisoner. Id. at 104-05; Comstock v. McCrary, 273 F.3d
693, 702 (6th Cir. 2001).

A claim for the deprivation of adequate medical care has an objective and a subjective
component. Farmer, 511 U.S. at 834. To satisfy the objective component, the plaintiff must allege
that the medical need at issue is sufficiently serious. /d. In other words, the inmate must show that
he is incarcerated under conditions posing a substantial risk of serious harm. Id. The objective
component of the adequate medical care test is satisfied “[w]here the seriousness.of a prisoner’s
need[ ] for medical care is obvious even to a lay person.” Blackmore v. Kalamazoo Cnty.,390 F.3d
890, 899 (6th Cir. 2004). If the plaintiff’s claim, however, is based on “the prison’s failure to treat
a condition adequately, or where the prisoner’s affliction is seemingly minor or non-obvious,”
Blackmore, 390 F.3d at 898, the plaintiff must “place verifying medical evidence in the record to
establish the detrimental effect of the delay in medical treatment,” Napier v. Madison Cnty., 238 F.3d
739, 742 (6th Cir. 2001) (internal quotation marks omitted).

The subjective component requires an inmate to show that prison officials have “a
sufficiently culpable state of mind in denying medical care.” Brown v. Bargery, 207 F.3d 863, 867
(6th Cir. 2000) (citing Farmer, 511 U.S. at 834). Deliberate indifference “entails something more
than mere negligence,” Farmer, 511 U.S. at 835, but can be “satisfied by something less than acts
or omissions for the very purpose of causing harm or with knowledge that harm will result.” /d.
Under Farmer, “the official must both be aware of facts from which the inferenc.e could be drawn
that a substantial risk of serious harm exists, and he must also draw the inference.” Id. at 837.

i. Defendants Canias, Laplunt, Brown, Filion, and Hatfield

Plaintiff alleges that Defendants Canias, Laplunt, Brown, Filion, and Hatfield were
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deliberately indifferent to his medical needs when Plaintiff arrived at Chippewa until the time he
filed this case. Plaintiff asserts that he needs a wheelchair and other medical equipment, such as
“nitrotapps, incontinate [sic] garments, transfer board, shower chair, replacement velcro shoes, air
mattress, [and a ] singal [sic] cell detail,” but Defendants have denied him these items, laughed at
his requests, and told Plaintiff that nothing is wrong with him. PageID.5. In addition, Plaintiff
asserts that he should have been transferred to a medically assisted living facility since a doctor at
the War Memorial Hospital said Plaintiff should be in one, but Defendants failed to transfer Plaintiff.
PagelD.5. The Court concludes that Plaintiff’s allegations are sufficient to warrant service of his
Eighth Amendment deliberate indifference claim on Defendants Canias, Laplunt, Brown, Filion, and
Hatfield.
ii. Defendant Baldino

Plaintiff’s second deliberate indifference claim is that Defendant Baldino improperly
refused to reinstate Plaintiff>s medical detail for a long-handled toothbrush for three years when she
knew that Plaintiff needed one. Plaintiff claims that he needs a long-handled toothbrush because the
standard toothbrushes are too small for him given that he lost the feeling in his right hand.

Here, Plaintiff has failed to demonstrate the objective component of his Eighth
Amendment claim—that it would be obvious, even to a lay person, that Plaintiff’s need for a long-
handled toothbrush was obvious. Farmer, 511 U.S. at 834. Since Plaintiff’s claim is based on a
“minor or non-obvious” medical need, Plaintiff must “place verifying medical evidence in the record
to establish the detrimental effect of the delay in medical treatment.” Napier, 238 F.3d at 742
(internal quotation marks omitted); see also Blackmore, 390 F.3d at 898. Plaintiff did not provide

any medical evidence to support his minor or non-obvious medical need that requires him to use a
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long-handled toothbrush. Accordingly, his claim against Defendant Baldino is dismissed.

D. First Amendment - Access to Courts

Plaintiff asserts that he was denied access to the courts. Specifically, he claims that
(1) Defendant Goldberg denied him access to the courts when told the law librarians nof to respond
to any of Plaintiff’s kites, and (2) Defendant McLean denied him access to the courts when he did
not afford an identification number to Plaintiff’s grievances, or respond to Plaintiff’s grievances,
thereby prohibiting Plaintiff from exhausting his administrative remedies for potential civil rights
claims.

Itis clearly established that prisoners have a constitutionally protected right of access
to the courts under the First and Fourteenth Amendments. See Lewis v. Casey, 518 U.S. 343, 354
(1996); Bounds v. Smith, 430 U.S. 817, 821 (1977); Wolff v. McDonnell, 418 1U.S. 539, 556 (1974).
Prison officials have a two-fold duty to protect a prisoner’s right of access to the courts. McFarland
v. Luttrell, No. 94-6231, 1995 WL 150511, at *3 (6th Cir. Apr. 5, 1995). First, they must provide
affirmative assistance in the preparation of legal papers in cases involving constitutional rights, in
particular criminal and habeas corpus cases, as well as other civil rights actions relating to the
prisoner’s incarceration. Id. (citing Bounds, 430 U.S. at 824-28). Second, the right of access to the
courts prohibits prison officials from erecting any barriers that may impede the inmate’s accessibility
to the courts. Id. (citing Knop v. Johnson, 977 F.2d 996, 1009 (6th Cir. 1992)); see also Bounds, 430
U.S. at 822 (citing Ex parte Hull, 312 U.S. 546, 549 (1941)). In order to state a viable claim for
intefference with his access to the courts, a plaintiff must show actual injury to pending or
contemplated litigation. See Lewis, 518 U.S. at 349, 351 (noting to state a claim, an inmate must

show that any shortcomings in the library or legal assistance caused actual injury in his pursuit of
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a legal claim); Dellis v. Corr. Corp. of Am., 257 F.3d 508, 511 (6th Cir. 2001); Talley-Bey v. Knebl,
168 F.3d 884, 886 (6th Cir. 1999); Knop, 977 F.2d at 1000; see also Christopher v. Harbury, 536
U.S. 403, 416 (2002) (“Like any other element of an access claim, the underlying cause of action and
its lost remedy must be addressed by allegations in the complaint sufficient to give fair notice to a
defendant.”). Actual injury could be, for example, “having a case dismissed, being unable to file a
complaint, and missing a court-imposed deadline.” Harbin-Beyv. Rutter, 420 F.3d 571,578 (6th Cir.
2005) (citing Jackson v. Gill, 92 Fed. App’x 171, 173 (6th Cir. 2004)).

Here, Plaintiff has not alleged that he suffered an “actual injury” to any pending or
contemplated litigation. Plaintiff did not indicate that he cannot file a complaint or that any
outstanding cases were dismissed as a result of Defendants’ actions. As a result, Plaintiff’s claims
against these two Defendants are dismissed.

E. Conclusory Allegations

Plaintiff raises several claims of lost or stolen property; however, he does not name
anyone that is responsible for this misconduct or violation of Plaintiff’s rights. In addition, he raises

a claim that Sergeant Ormsbee used excessive force against him when the Sergeant tased him, but

Plaintiff did not name Sergeant Ormsbee as a defendant in this case. Conclusory allegations of
unconstitutional conduct without specific factual allegations fail to state a claim under § 1983. See
Igbal, 556 U.S. at 678-79 (2009); Twombly, 550 U.S. at 555. As a result, Plaintiff’s claims against
unknown parties for lost or stolen property are dismissed. Moreover, any claim Plaintiff is attempting
to assert against Sergeant Ormsbee is improper because the Sergeant is not a named defendant in this

action.
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MI. Conclusion

Having conducted the review by the Prison Litigation Reform Act, the Court
determines that Plaintiff’s claims against Defendants Woods, Horton, Isard, Goldberg, Baldino, and
McLean fail to state a claim, and will therefore be dismissed. The Court will serve Plaintiff’s Eighth
Amendment claims for medical deliberate indifference against Defendants Canias, Laplunt, Brown,
Filion, and Hatfield.

Accordingly, the Court will order the complaint served upon Defendants Canias,
Laplunt, Brown, Filion, and Hatfield.

An Order consistent with this Opinion will be entered.

Date: August 4, 2016 /s/ Paul L. Maloney
HON. PAUL L. MALONEY
UNITED STATES DISTRICT JUDGE
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/
OPINION

This is a civil rights action brought by a state prisoner pursuant to 42 U.S.C. § 1983.
The Court has granted Plaintiff leave to proceed in forma pauperis. Under the Prison Litigation
Reform Act, PUB. L. NO. 104-134, 110 STAT. 1321 (1996), the Court is required to dismiss any
prisoner action brought under federal law if the complaint is frivolous, malicious, fails to state a
claim upon which relief can be granted, or seeks monetaryrelief from a defendant immune from such

relief. 28 U.S.C. §§ 1915(e)(2), 1915A; 42 U.S.C. § 1997¢(c). The Court must read Plaintiff’s pro

se complaint indulgently, see Haines v. Kerner, 404 U.S. 519, 520 (1972), and accept Plaintiff’s

allegations as tm&gnl&st%arli irrational or wholly incredible. Denton v. Hernandez, 504

et

U.S.25,33(1992). Applying these standards, the Court will dismiss Plaintiff’s complaint for failure
:M
to state a claim against Defendants Giesen, Huss, and McLean, Theut, and Falk. The Court will-:

serve the complaint against Defendants Ormsbee, Woods, Isard, Horton, Baldino, and Goldberg.



Discussion

I Factual allegations’

Plaintiff Marvin Belser, a state prisoner currently incarcerated at the Carson City
Correctional Facility, filed this case on June 6, 2016. On August 4, 2016, the Court dismissed
Plaintiff’s claims against Defendants Woods, Horton, Isard, Goldberg, Baldino, and McLean for
failure to state a claim. However, the Court ordered service on Defendants Canias, Laplunt, Brown,
Filion, and Hatfield with regard to Plaintiff’s Eighth Amendment claims against them. See ECF
Nos. 12 and 13. Following the order for service, Plaintiff filed two motions to supplement his
complaint to include new claims. See ECF Nos. 5 and 18. On September 15,2016, the Court denied
Plaintiff’s motions. The Court also instructed Plaintiff to file an amended complaint on the proper
form, including all the Defendants that Plaintiff intended to sue and all the claims that he intended
to raise. See ECF No. 23. On September 29, 2016, Plaintiff filed his amended complaint. See ECF
No. 26.

In the amended complaint, Plaintiff names multiple individuals as plaintiffs in
addition to himself, including Precious Rene Belser (Roby), Marvin Belser, Jr., Latrina Marie Belser,
Genesis Lashette Underwood, and Elijah LaMarvin Underwood. Plaintiff also names all of the
Defendants previously named in this case, including those Defendants who were dismissed by the
Court on August 4, 2016. Finally, Plaintiff names Sergeant Unknown Ormsbee, Heéring Officer
Unknown Theut, Assistant Resident Unit Supervisor K. Giesen, Deputy Warden Erica Huss, and Dr.
Derek Falk as new Defendants in this case.

In Plaintiff’s original complaint, he set forth the following allegations:

Plaintiff arrived to prison in his personal electric wheelchair on July 28, 2006.
PagelD.10. A few weeks later, Plaintiff was taken to the hospital for chest pain and
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difficulty breathing. PageID.10. When Plaintiff returned to the prison, the nurse told
Plaintiff that another inmate who had been discharged from prison mistakenly took
Plaintiff’s personal electric wheelchair. PageID.10. Some of Plaintiff’s other property
was missing too, such as a cushion. PageID.10. These items were never returned.

In addition, Plaintiff has a Child Protective Services case that is documented
in the Michigan Department of Corrections (MDOC) computer system, which
includes his name and his children’s names. PagelID.5. Plaintiff contends that he did
not consent to this case being available through the law library or MDOC computer
system. PagelD.5. Plaintiff has asked the law library supervisor (Defendant
Goldberg) over twenty times to take his case off of the MDOC computers, but he has
not done so. PagelD.5. Plaintiff believes that having his, as well as his children’s,
personal information on the MDOC computers has placed himself and his children
in danger. PageID.5. For instance, Plaintiff indicated that he was attacked by inmates,
thrown from his wheelchair, hit in the head from behind, harassed by prison staff, and
denied medical attention by Defendants Canias, Laplunt, Filion, Hatfield, and Brown.
PageiD.5.

Moreover, Defendants Canias, Laplunt, Filion, Hatfield, and Brown would
laugh at Plaintiff and tell him that he had nothing wrong with him despite Plaintiff’s
several kites and requests for medical attention. PageID.5. Plaintiff stated that he
requires “nitrotapps, incontinate [sic] garments, transfer board, shower chair,
replacement velcro shoes, air mattress, singal [sic] cell detail, P.T. on aide to assist
detail and to be transferred to a medically assistant [sic] living facility because [he]
cant [sic] stand or walk,” for example, but is not receiving them. PagelD.5.

On March 1, 2014, while housed at Chippewa Correctional Facility, Plaintiff
was attacked by three inmates. PageID.5-6. After this incident, when Plaintiff had
returned back to his cell, he was attacked again by three more inmates. PagelD.6.
These attacks resulted in Plaintiff being unable to stand, walk, move his left side,
open his left eye, or speak clearly, and he also had pain in his spine, neck, and right
foot. PagelD.6. As a result of this incident, Plaintiff requested that he be placed in
protective custody. PagelD.6.

From March 1, 2014, through March 20, 2016, Plaintiff was told by doctors
at Chippewa that he needed a wheelchair. PageID.7. So, Plaintiff was provided anon-
electric wheelchair and special details. PagelD.7. However, Plaintiff states that while
at Chippewa Correctional Facility, Plaintiff’s wheelchair, medical equipment, and
medical details were taken away from him. PageID.6. From March 29 through April
1, 2014, Plaintiff was at the War Memorial hospital because he was having chest
pains and difficulty breathing. PageID.6. Plaintiff stated that the physician at the
hospital had made arrangements for Plaintiff to be sent to a medically assisted living
facility, for which the Chippewa medical staff agreed to make arrangements, but
never did. PagelD.6.
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Plaintiff was discharged from the hospital on April 1, 2014. PagelD.6. Two
officers came to the hospital to pick up Plaintiff and transfer him back to the
Chippewa facility. PageID.6. While at the hospital, the two officers ordered that
Plaintiff stand and dress himself before they left. PageID.6. Plaintiff told them that
he could not do that without help, but the officers refused to help Plaintiff. PagelD.6.
Sergeant Ormsbee eventually told the two officers to not worry about Plaintiff putting
his clothes on, and to put Plaintiff in full restraints. PageID.6. The officers then
helped Plaintiff off of the hospital bed and put him into a wheelchair. PagelD.7. The
officers took Plaintiff outside to the transport van, at which time Sergeant Ormsbee
told Plaintiff to get out of the wheelchair and enter the van, or else he would be tased
pursuant to orders from Defendant Woods. PageID.7. Sergeant Ormsbee tased
Plaintiff in the chest twice, which caused Plaintiff to pass out. PageID.7. When he
woke up, Plaintiff was naked and being pulled out of the transport van by two
officers and placed in a wheelchair. PagelD.7.

On May 6, 2014, Plaintiff was transferred to Baraga Maximum Facility.
PageID.7. There, he was forced to “crawl on the floor and ground to move around”
his cell and the facility. PageID.7. On May 25, 2016, Plaintiff was transferred back
to the Chippewa Correctional Facility. PageID.7. When he arrived back to Chippewa,
he asked Officer Smith to place him in protective custody, but she said that Sergeant
Ormsbee needed to approve this type of request. PagelD.7. Sergeant Ormsbee denied
Plaintiff’s request to be placed in protective custody. PageID.7. Instead, Plaintiff was
placed back in the same unit where he was attacked in March of 2014. PagelD.7.
However, officers told Plaintiff that Defendants Woods, Horton, and Isard stated that
Plaintiff should speak up if he is having problems there. PagelD.8.

In addition, after his transfer back to the Chippewa facility, Plaintiff requested
a single cell due to his wheelchair needs and incontinence issues. PagelD.8.
However, Plaintiff’s request was denied. PageID.8. On May 5, 2016, Plaintiff was
assigned a “bunky.” PagelD.8. Plaintiff caught his bunky stealing Plaintiff’s personal
property; however, the bunky stated that he would physically harm Plaintiff if
Plaintiff told the staff about his stealing. PagelD.8. The bunky harassed Plaintiff and
made fun of his medical issues, too. PagelD.8. Plaintiff fears for his life. PageID.8.

On May 6, 2016, Plaintiff requested that he be placed in protective custody
again. PagelD.8. After this request, Plaintiff was placed in segregation while his
request was pending. PageID.8. That same day, Plaintiff was interviewed by the
Security Classification Committee to determine whether he should be placed in
protective custody. PageID.8. The committee concluded that Plaintiff should return
to the cell he was originally assigned to, and that if he did not return there, he would
be issued a Class 1 misconduct ticket for disobeying a direct order. PagelD.8. In
response to this order, Plaintiff told the hearing officer (Mr. Theut) that he was in fear
for his life, and that he could not defend himself. PageID.8. Plaintiff was then issued
a misconduct ticket, for which he was later found guilty and sanctioned to five days
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in segregation. PagelD.8. Similarly, on May 21, 2016, Plaintiff received another
misconduct ticket for disobeying a direct order. PageID.8. Plaintiff asserts that this
denial of protective custody constitutes a claim for failure to protect under the Eighth
Amendment. PagelD.8.

Moreover, for three years, Plaintiff has not been able to brush his teeth
because his long-handled toothbrush was taken by MDOC staff while be was housed
at Marquette Branch Prison. PagelD.9. Defendant Baldino has refused to renew
Plaintiff’s detail for a long-handled toothbrush. PageID.9. Plaintiff has tried to use
a standard toothbrush, but he cannot use it well because he lost the feeling in his right
hand. PagelD.9.

In addition, after Plaintiff was transferred back to Chippewa prison, his
personal property was lost. PageID.9. Plaintiff has asked several officers and written
many grievances regarding this issue, but he has not received any sort of positive
responses. PagelD.9. In addition, Plaintiff could not exhaust his administrative
remedies relating to some other issues because Defendant McLean (the grievance
coordinator) did not provide some of Plaintiff’s grievances identifier numbers or did
not reply to or send a Step Il responses for certain grievances. PagelD.9-10.

Finally, Plaintiff asserts that Defendant Goldberg has improperly told the law
librarians not to respond to any of Plaintiff’s kites. PageID.10. Based on all of these
occurrences, Plaintiff alleges that Defendants violated his constitutional rights.

See ECF No. 12, PagelD.70 - PagelD.74.

In Plaintiff’s amended complaint, he reasserts his claims against Defendants Canias,
Laplunt, Brown, Filion, and Hatfield. In addition, Plaintiff reasserts his allegations against Sergeant
Ormsbee, who he now includes as a Defendant. Plaintiff claims that on October 7, 2014, Defendant
Giesen destroyed over $2000.00 worth of Plaintiff’s personal property and told Plaintiff that she did
not care that he was being forced to crawl on the floor because it was what he deserved as a result
of his case with child protective services (CPS). Defendant Huss also told Plaintiff that he did not

deserve a wheelchair because of his CPS case. Plaintiff alleges that Defendant Falk examined

Plaintiff twice and refused to do anything for him.




Plaintiff alleges that on March 20, 2016, he was transferred to the Baraga Correctional
Facility (AMF). A doctor at AMF gave Plaintiff a detail for a wheelchair beginning on March 23,
2016, and running until March 23, 2017. Plaintiff was subsequently transferred to Chippewa
Correctional Facility (URF). As noted above, when Plaintiff arrived at URF, Defendant Ormsbee
denied Plaintiff’s request for barrier free / wheelchair accessible / handicap cell, as well as for
protective custody, and placed Plaintiff on the same wing where he had previously been attacked.
Plaintiff alleges in his amended complaint that Dr. Pohn informed custody staff at URF that Plaintiff
could not stand or walk and that Plaintiff should be sent to a medically assisted living facility.
Defendant Ormsbee also told Plaintiff that Defendants Woods, Isard, and Horton were all aware of
Plaintiff’s medical condition and requests, and that they agreed with the denial. However, Plaintiff
was told that if anything went wrong, he would be placed in protective custody.

Plaintiff alleges that the bunky he was given on May 5, 2016, said that law library
supervisor Reid Goldberg had told him about Plaintiff’s case with Child Protective Services and
informed him how to look up Plaintiff’s information on the law library public computer. As noted
previously, Plaintiff was placed in segregation after he requested protection and, when protective
custody was denied, Plaintiff received a misconduct ticket for refusing to return to his cell.
Defendant Theut found Plaintiff guilty of the misconduct.

Plaintiff states that while he was confined at URF, he had dental work that included
the removal of all the teeth from the back of his mouth, so Plaintiff cannot chew properly. Plaintiff
also alleges that he is unable to move his left side, and that his right hand is unstable and shakes
uncontrollably. Plaintiff almost swallowed the standard sized toothbrush because of his medical

condition. Plaintiff has requested false teeth so that he can chew, but his request was denied by
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Defendant Baldino. As noted previously by the court, Plaintiff also alleges that Defendant Baldino
denied Plaintiff’s request for a long handled toothbrush because of Plaintiff’s Child Protective -
Services case, which caused Plaintiff to be unable to brush his teeth for the past three and a half
years. Plaintiff claims that he was prevented from filing step Il grievance appeals at URF by
Defendant McLean, who refused to give Plaintiff his step II responses.

Plaintiff claims that Defendants violated his rights under the Eighth and Fourteenth
Amendments, the Americans with Disabilities Act (ADA), and under state law. Plaintiff sues
Defendants in both their individual and official capacities. Plaintiff seeks equitable relief.

II. Failure to state a claim

(113

A complaint may be dismissed for failure to state a claim if it fails “‘to give the
defendant fair notice of what the . . . claim is and the grounds upon which it rests.”” Bell 4tl. Corp.
v. Twombly, 550 U.S. 544, 555 (2007) (quoting Conley v. Gibson, 355 U.S. 41, 47 (1957)). While
a complaint need not contain detailed factual allegations, a plaintiff’s allegations must include more
than labels and conclusions. Twombly, 550 U.S. at 555; Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)
(“Threadbare recitals of the elements of a cause of actiop, supported by mere conclusory statements,
do not suffice.”). The court must determine whether the complaint contains “enough facts to state
a claim to relief that is plausible on its face.” Twombly, 550 U.S. at 570. “A claim has facial
plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct alleged.” Igbal, 556 U.S. at 679. Although
the plausibility standard is not equivalent to a ““probability requirement,” . . . it asks for more than

a sheer possibility that a defendant has acted unlawfully.” Igbal, 556 U.S. at 678 (quoting Twombly,

550 U.S. at 556). “[W]here the well-pleaded facts do not permit the court to infer more than the
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mere possibility of misconduct, the complaint has alleged — but it has not ‘show[n]” — that the
pleader is entitled to relief.” Igbal, 556 U.S. at 679 (quoting FED. R. CIv. P. 8(a)(2)); see also Hill
v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010) (holding that the Twombly/Igbal plausibility
standard applies to dismissals of prisoner cases on initial review under 28 U.S.C. §§ 1915A(b)(1)
and 1915(e)(2)(B)(1)).

To state a claim under 42 U.S.C. § 1983, aplaintiff must allege the violation of aright .
secured by the federal Constitution or laws and must show that the deprivation was committed by
a person acting under color of state law. West v. Atkins, 487 U.S. 42, 48 (1988); Street v. Corr.
Corp. of Am., 102 F.3d 810, 814 (6th Cir. 1996). Because § 1983 is a method for vindicating federal
rights, not a source of substantive rights itself, the first step in an action under § 1983 is to identify
the specific constitutional right allegedly infringed. Albright v. Oliver, 510 U.S. 266, 271 (1994).

Initially, the court notes that Plaintiff names his children as plaintiffs in this action.
Plaintiff lacks standing to assert the constitutional rights of others. Newsom v Norris, 888 F.2d 371,
381 (6th Cir. 1989); Raines v. Goedde,No.92-3120, 1992 WL 188120, at *2 (6th Cir. Aug. 6, 1992).
As a layman, Plaintiff may only represent himself with respect to his individual claims, and may not
act on behalf of others. See O'Malley v. Brierley, 477 F.2d 785 (3d Cir. 1973); Lutz v. LaVelle, 809
F. Supp. 323, 325 (M.D. Pa. 1991); Snead v. Kirkland, 462 F. Supp. 914, 918 (E.D. Pa. 1978).

Plaintiff is not a licensed attorney. Federal law specifies that cases in the courts of
the United States may be conducted only by the parties personally or through counsel. 28 U.S.C. §
1654. That statute provides that, “in all courts of the United States, the parties may plead and
conduct their own cases personally or by counsel, as, by the rules of such courts, respectively, are

permitted to manage and conduct causes therein.” 28 U.S.C. § 1654 (emphasis added). The statute
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clearly makes no provision for a pro se party to represent others. The federal courts have long held
that section 1654 preserves a party’s right to proceed pro se, but only with respect to her own claims.
Only a licensed attorney may represent other persons. See Rowland v. Calif. Men’s Colony, Unit IT
Men’s Advisory Council, 506 U.S. 194, 201-03 (1993); United States v. 9.19 Acres of Land, 416 F.2d
1244, 1245 (6th Cir. 1969). Relying on this statute, the Sixth Circuit has squarely held that a pro
se party may not prosecute a representative wrongful death action brought under section 1983, where
the beneficiaries thereof included persons other than himself. Shepherd v. Wellman, 313 F.3d 963,
970 (6th Cir. 2003). The court relied on an earlier Second Circuit case, which had held that an
administratrix or executrix of an estate may not proceed in a wrongful death action pro se when the
estate has beneficiaries and creditors other than the litigant. Pridgen v. Andresen, 113 F.3d 391,393
(2d Cir. 1997). Therefore, all named plaintiffs except for prisoner Marvin Belser are dismissed.

In addition, Plaintiff’s claims for deliberate indifference to medical needs by
Defendants Canias, Laplunt, Brown, Filion, and Hatfield are essentially identical to those asserted
against them in the original complaint. Therefore, for the reasons set forth in the opinion dated
August 4, 2016 (ECF No. 12), Plaintiff’s Eighth Amendment claims against Defendants Canias,
Laplunt, Brown, Filion, and Hatfield are not clearly frivolous and may not be dismissed on initial
review.

In addition, Plaintiff claims that Defendants Giesen and Huss both told Plaintiff that
he did not deserve a wheelchair because of his Child Protective Services case. Plaintiff also claims
that Defendant Falk refused to do anything for him while he was confined at MBP. However,
Plaintiff fails to allege any facts showing that Giesen and Huss were involved in the actual denial

of a wheelchair, or that Defendant Falk was deliberately indifferent to Plaintiff’s serious medical
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needs. Conclusory allegations of unconstitutional conduct without specific factual allegations fail
to state a claim under § 1983. See Ashcroft v. Igbal, 556 U.S. 662, 678-69 (2009); Bell Atl. Corp.
v. Twombly, 550 U.S. 544, 555 (2007). Therefore, Plaintiff’s claims that Defendants Giesen, Huss,
and Falk denied him necessary medical care in violation of the Eighth Amendment are properly
dismissed.

Moreover, allegations of verbal harassment or threat.s by prison officials toward an
inmate do not constitute punishment within the meaning of the Eighth Amendment. Ivey v. Wilson,
832 F.2d 950, 955 (6th Cir.1987). Nor do allegations of verbal harassment rise to the level of
unnecessary and wanton infliction of pain proscribed by the Eighth Amendment. Id. Therefore, any
comments by Defendants Giesen and Huss asserting that Plaintiff did not deserve a wheelchair,
although unprofessional, do not constitute a violation of Plaintiff’s constitutional rights.

Plaintiff claims that Defendant Ormsbee violated his Eighth Amendment right to be
free from excessive force. The Eighth Amendment embodies a constitutional limitation on the
power of the states to punish those convicted of a crime. Punishment may not be “barbarous” nor
may it contravene society’s “evolving standards of decency.” See Rhodes v. Chapman,452 U.S. 337,
345-46 (1981); Trop v. Dulles, 356 U.S. 86, 101 (1958). The Eighth Amendment also prohibits
conditions of confinement which, although not physically barbarous, “involve the unnecessary and
wanton infliction of pain.” Rhodes, 452 U.S. at 346. Among unnecessary and wanton infliction of
pain are those that are “totally without penological justification.” Id.

The Supreme Court has held that “whenever guards use force to keep order,” the
standards enunciated in Whitley v. Albers, 475 U.S. 312 (1986), should be applied. Hudson v.

McMillian, 503 U.S. 1,7 (1992); see also Wilkins v. Gaddy, 130 S. Ct. 1175, 1178-79 (2010). Under
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Whitley, the core judicial inquiry is “whether force was applied in a good-faith effort to maintain or
restore discipline, or maliciously and sadistically to cause harm.” Hudson, 503 U.S. at 6-7; Wilkins,
130 S. Ct. at 1178. In determining whether the use of force is wanton and unnecessary, the court
should evaluate the need for application of force, the relationship between that need and the amount
of force used, the threat “reasonably perceived by the responsible officials,” and any efforts made
to temper the severity of the forceful response. Hudson, 503 U.S. at 6-7 (citing Whitley, 475 U.S.
at 321); accord Griffin v. Hardrick, 604 F.3d 949, 953-54 (6th Cir. 2010); McHenry v. Chadwick,
896 F.2d 184 (6th Cir. 1990).

As noted above, Plaintiff alleges that on April 1, 2014, Defendant Ormsbee told
transporting officers to not worry about Plaintiff putting his clothes on before taking him from the
hospital, and to put Plaintiff in full restraints. The officers then helped Plaintiff off of the hospital
bed and put him into a wheelchair. When Plaintiff arrived at the transport van, Defendant Ormsbee
told Plaintiff to get out of the wheelchair and enter the van, or else he would be tased. Because
Plaintiff was unable to comply, Defendant Ormsbee tased Plaintiff in the chest twice, which caused
Plaintiff to pass out. When he woke up, Plaintiff was naked and being pulled out of the transport
van by two officers and placed in a wheelchair. The Court concludes that Plaintiff’s excessive force
claim against Defendant Ormsbee may not be dismissed on initial review.

Plaintiff also alleges that Defendant Ormsbee denied him a barrier free / wheelchair
accessible / handicap cell, and that he told Plaintiff that Defendants Woods, Isard, and Horton were
all aware of Plaintiff’s medical condition and needs, and that they all agreed that he should not be
given a handicap cell. The Eighth Amendment obligates prison authorities to provide medical care

~ to incarcerated individuals, as a failure to provide such care would be inconsistent with
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contemporary standards of decency. Estelle v. Gamble, 429 U.S. 102, 103-04 (1976). The Eighth
Amendment is violated when a prison official is deliberately indifferent to the serious medical needs
of a prisoner. Id. at 104-05; Comstock v. McCrary, 273 F.3d 693, 702 (6th Cir. 2001).

A claim for the deprivation of adequate mediéal care has an objective and a subjective
component. Farmerv. Brennan, 511 U.S. 825, 834 (1994). To satisfy the objective component, the
plaintiff must allege that the medical need at issue is sufficiently serious. /d. In other words, the
inmate must show that he is incarcerated under conditions posing a substantial risk of serious harm.
Id. The objective component of the adequate medical care test is satisfied “[w]here the seriousness
of a prisoner’s need[.] for medical care is obvious even to a lay person.” Blackmore v. Kalamazoo
Cnty., 390 F.3d 890, 899 (6th Cir. 2004). If the plaintiff’s claim, however, is based on “the prison’s
failure to treat a condition adequately, or where the prisoner’s affliction is seemingly minor or
non-obvious,” Blackmore v. Kalamazoo Cnty., 390 F.3d 890, 898 (6th Cir. 2004), the plaintiff must
“place verifying medical evidence in the record to establish the detrimental effect of the delay in
medical treatment,” Napier v. Madison Cnty., 238 F.3d 739, 742 (6th Cir. 2001) (internal quotation
marks omitted).

The subjective component requires an inmate to show that prison officials have “a
sufficiently culpable state of mind in denying medical care.” Brown v. Bargery, 207 F.3d 863, 867
(6th Cir. 2000) (citing Farmer, 511 U.S. at 834). Deliberate indifference “entails something more
than mere negligence,” Farmer, 511 U.S. at 835, but can be “satisfied by something less than acts
or omissions for the very purpose of causing harm or with knowledge that harm will result.” /d.
Under Farmer, “the official must both be aware of facts from which the inference could be drawn

that a substantial risk of serious harm exists, and he must also draw the inference.” /d. at 837.
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Not every claim by a prisoner that he has received inadequate medical treatment states
a violation of the Eighth Amendment. Estelle, 429 U.S. at 105. As the Supreme Court explained: l/

[A]n inadvertent failure to provide adequate medical care cannot be

said to constitute an unnecessary and wanton infliction of pain or to

be repugnant to the conscience of mankind. Thus, a complaint that

a physician has been negligent in diagnosing or treating a medical

condition does not state a valid claim of medical mistreatment under

the Eighth Amendment. Medical malpractice does not become a

constitutional violation merely because the victim is a prisoner. In

order to state a cognizable claim, a prisoner must allege acts or

omissions sufficiently harmful to evidence deliberate indifference to

serious medical needs.

Id. at 105-06 (quotations omitted). Thus, differences in judgment between an inmate and prison
medical personnel regarding the appropriate medical diagnoses or treatment are not enough to state
a deliberate indifference claim. Sanderfer v. Nichols, 62 F.3d 151, 154-55 (6th Cir. 1995); Ward v.
Smith, No. 95-6666, 1996 WL 627724, at *1 (6th Cir. Oct. 29, 1996). This is so even if the
misdiagnosis results in an inadequate course of treatment and considerable suffering. Gabehart v.
Chapleau, No. 96-5050, 1997 WL 160322, at *2 (6th Cir. Apr. 4, 1997).

The Sixth Circuit distinguishes “between cases where the complaint alleges a
complete denial of medical care and those cases where the claim is that a prisoner received
inadequate medical treatment.” Westlake v. Lucas, 537 F.2d 857, 860 n.5 (6th Cir. 1976). If “a
prisoner has received some medical attention and the dispute is over the adequacy of the treatment,
federal courts are generally reluctant to second guess medical judgments and to constitutionalize
claims which sound in state tort law.” Id.; see also Rouster v. Saginaw Cnty., 749 F.3d 437,448 (6th

Cir. 2014); Perez v. Oakland County, 466 F.3d 416, 434 (6th Cir. 2006); Kellerman v. Simpson, 258

F. App’x 720, 727 (6th Cir. 2007); McFarland v. Austin, 196 F. App’x 410 (6th Cir. 2006); Edmonds
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v. Horton, 113 F. App’x 62, 65 (6th Cir. 2004); Brock v. Crall, 8 F. App’x 439, 440 (6th Cir. 2001);
Berryman v. Rieger, 150 ¥.3d 561, 566 (6th Cir. 1998). “Where the claimant received treatment for
his condition, as here, he must show that his treatment was ‘so woefully inadequate as to amount to
no treatment at all.”” Mitchell v. Hininger, 553 F. App’x 602, 605 (6th Cir. 2013) (quoting Alspaugh
v. McConnell, 643 F.3d 162, 169 (6th Cir. 2011)).

In this case, Plaintiff alleges that Defendants Orsmbee, Woods, Horton, and Isard
were all involved in denying Plaintiff’s request for a handicap cell, despite the fact that Plaintiff
required a wheelchair and was incontinent. The Court concludes that Plaintiff’s Eighth Amendment
claim regarding the denial of a wheelchair accessible handicap cell against Defendants Ormsbée,
Woods, Horton, and Isard is not properly dismissed upon initial review.

Plaintiff claims that Defendant Baldino denied Plaintiff dentures and a long handled
tooth brush for more than three and a half years. Plaintiff’s claim regarding his need for a long
handled toothbrush was previously asserted in his original complaint and is essentially the same
claim. Therefore, for the reasons stated in the August 4, 2016, opinion, this claim is properly
dismissed. However, the Court concludes that dismissal of Plaintiff’s claim regarding the denial of
dentures would be premature given Plaintiff’s allegations that he is unable to chew his food without
dentures.

Plaintiff also claims that Defendant Goldberg placed him in danger when he told his
bunky about Plaintiff’s Child Protective Services case. In addition, Plaintiff claims that Defendants
Orsmbee, Woods, Horton, and Isard improperly denied his request for protective custody after
Plaintiff was threatened by his bunky. Inmates have a constitutionally protected right to personal

safety grounded in the Eighth Amendment. Farmer v. Brennan, 511 U.S. 825, 833 (1994). Thus,
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prison staff are obliged “to take reasonable measures to guarantee the safety of the inmates” in their
care. Hudsonv. Palmer,468U.S. 517, 526-27 (1984). To establish a violation of this right, Plaintiff
must show that Defendant was deliberately indifferent to the Plaintiff’s risk of injury. Walker v.
Norris, 917 F.2d 1449, 1453 (6th Cir. 1990); McGheev. Foltz, 852 F.2d 876, 880-81 (6th Cir. 1988).
While a prisoner does not need to prove that he has been the victim of an actual attack to bring a
personal safety claim, he must at least establish that he reasonably fears such an attack. Thompson
v. County of Medina, Ohio, 29 F.3d 238, 242-43 (6th Cir. 1994) (holding that plaintiff has the
minimal burden of “showing a sufficient inferential connection” between the alleged violation and
inmate violence to “justify a reasonable fear for personal safety.”) In his amended complaint,
Plaintiff specifically claims that Defendant Goldberg provided his bunky with information which
made Plaintiff a target, and that Defendants Orsmbee, Woods, Horton, and Isard refused to protect
him from his bunky. The Court concludes that, based solely on the information in the amended
complaint, Plaintiff’s claims that Defendants Goldberg, Orsmbee, Woods, Horton, and Isard failed
to protect him are nonfrivolous and may not be dismissed on initial screening.

Plaintiff claims that Defendant Giesen destroyed over $2000 worth of his personal
property. Plaintiff’s due process claim is barred by the doctrine of Parratt v. Taylor, 451 U.S. 527
(1981), overruled in part by Daniels v. Williams, 474 U.S. 327 (1986). Under Parratt, a person
deprived of property by a “random and unauthorized act” of a state employee has no federal
due process claim unless the state fails to afford an adequate post-deprivation remedy. Ifanadequate
post-deprivation remedy exists, the deprivation, although real, is not “without due process of law.”
Parratt, 451 U.S. at 537. This rule applies to both negligent and intentional deprivation of property,

as long as the deprivation was not done pursuant to an established state procedure. See Hudson v.
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Palmer,468U.S.517,530-36 (1984). Because Plaintiff’s claim is premised upon allegedly unautho-
rized acts of a state official, he must plead and prove the inadequacy of state post-deprivation
remedies. See Copeland v. Machulis, 57 F.3d 476, 479-80 (6th Cir. 1995); Gibbs v. Hopkins, 10
F.3d 373, 378 (6th Cir. 1993). Under settled Sixth Circuit authority, a prisoner’s failure to sustain
this burden requires dismissal of his § 1983 due-process action. See Brooks v. Dutton, 751 F.2d 197
(6th Cir. 1985).

Plaintiff has not sustained his burden in this case. Plaintiff has not alleged that state
post-deprivation remedies are inadequate. Moreover, numerous state post—deprivationvremedies are
available to him. First, a priéoner who incurs a loss through no fault of his own may petition the
institution’s Prisoner Benefit Fund for compensation. MICH. DEP’T OF CORR., Policy Directive
04.07.112, 9 B (effective Dec. 12, 2013). Aggrieved prisoners may also submit claims for property
loss of less than $1,000 to the State Administrative Board. MICH. COMP.LAWS § 600.6419; MDOC
Policy Directive 03.02.131 (effective Oct. 21,2013). Alternatively, Michigan law authorizes actions
in the Court of Claims asserting tort or contract claims “against the state and any of its departments,
commissions, boards, institutions, arms, or agencies.” MICH. COMP. LAWS § 600.6419(1)(a). The
Sixth Circuit specifically has held that Michigan provides adequate post-deprivation remedies for
deprivation of property. See Copeland, 57 F.3d at 480. Plaintiff does not allege any reason why a
state-court action would not afford him complete relief for the deprivation, either negligent or
intentional, of his personal property. Accordingly, Plaintiff’s due process claim against Defendant
Giesen is properly dismissed.

Plaintiff alleges that Defendant McLean violated his rights by refusing to give him

step Il grievance responses, which prevented Plaintiff from filing step III grievance appeals. Plaintiff
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has no due process right to file a prison grievance. The courts repeatedly have held that there exists
no constitutionally protected due process right to an effective prison grievance procedure. See
Hewitt v. Helms, 459 U.S. 460, 467 (1983); Walker v. Mich. Dep’t of Corr., 128 F. App’x 441, 445
(6th Cir. 2005); Argue v. Hofmeyer, 80 F. App’x 427, 430 (6th Cir. 2003); Young v. Gundy, 30 F.
App’x 568, 569-70 (6th Cir. 2002); Carpenter v. Wilkinson, No. 99-3562, 2000 WL 190054, at *2
(6th Cir. Feb. 7, 2000); see also Antonelli v. Sheahan, 81 ¥.3d 1422, 1430 (7th Cir. 1996); Adams
v. Rice, 40 F.3d 72, 75 (4th Cir. 1994) (collecting cases). Michigan law does not create a liberty
interest in the grievance procedure. See Olim v. Wakinekona, 461 U.S. 238,249 (1983); Keenan v.
Marker, 23 F. App’x 405, 407 (6th Cir. 2001); Wynn v. Wolf, No. 93-2411, 1994 WL 105907, at *1
(6th Cir. Mar. 28, 1994). Because Plaintiff has no liberty interest in the grievance process,
Defendants’ conduct did not deprive him of due process.

Moreover, Defendant McLean’s actions have not barred Plaintiff from seeking a
remedy for his grievances. See Cruzv. Beto,405U.S. 319,321 (1972). “A prisoner’s constitutional
right to assert grievances typically is not violated when prison officials prohibit only ‘one of several
ways in which inmates may voice their complaints to, and seek relief, from prison officials’ while
leaving a formal grievance procedure intact.” Griffin v. Berghuis, 563 Fed. App’x411,415-416 (6th
Cir. 2014) (citing North Carolina Prisoners’ Labor Union, Inc., 433 U.S. 119, 130 n. 6 (1977)).
Indeed, Plaintiff’s ability to seek redress is underscored by his pro se invocation of the judicial
process. See Azeez v. DeRobertis, 568 F. Supp. &, 10 (N.D. IlL 1982).‘ Even if Plaintiff had been

e e et

improperly prevented from filing a grievance, his right of access to the courts to petition for redress

of his grievances (i.¢., by filing a lawsuit) cannot be compromised by his inability to file institutional

grievances, and he therefore cannot demonstrate the actual injury required for an access-to-the-courts
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claim. See, e.g., Lewis v. Casey, 518 U.S. 343, 355 (1996) (requiring actual injury); Bounds v. Smith,

430 U.S. 817, 821-24 (1977). The exhaustion requirement only mandates exhaustion of available

-

Tadministrative remedies. See 42 U.S.C. § 1997¢(a). If Plaintiff were improperly denied access to

—

the grievance process, the process would be rendered unavailable, and exhaustion would not be a

—

prerequisite for initiation of a civil rights action. See Ross v. Blake, 136 S. Ct. 1850, 1858-59 (2016)

(reiterating that, if the prisoner is barred from pursuing a remedy by policy or by the interference of
e,

-
officials, the grievance process is not available, and exhaustion is not required); Kennedy v. Tallio,

e

20 F. App’x 469, 470 (6th Cir. 2001). In light of the foregoing, the Court finds that Plaintiff fails
Wnst Defendant McLean:

Plaintiff claims that Defendant Theut violated his due process rights by finding
Plaintiff guilty of a major misconduct ticket for refusing to return to the general population after he
was denied protective custody. Defendant Theut is a hearing officer whose duties are set forth at
MICH. COMP. LAWS § 791.251 through § 791.255. Hearing officers are required to be attorneys and
are under the direction and supervision of a special hearing division in the Michigan Department of
Corrections. See MICH. COMP. LAWS § 791.251(e)(6). Their adjudicatory functions are set out in
the statute, and their decisions must be in writing and must include findings of facts and, where
appropriate, the sanction imposed. See MICH. COMP. LAWS § 791.252(k). There are provisions for
rehearings, see MICH. COMP. LAWS § 791.254, as well as for judicial review in the Michigan courts.
See MICH. COMP. LAWS § 791.255(2). Accordingly, the Sixth Circuit has held that Michigan hearing
officers are professionals in the nature of administrative law judges. See Shellyv. Johnson, 849 F.2d

228, 230 (6th Cir. 1988). As such, they are entitled to absolute judicial immunity from inmates’ §

1983 suits for actions taken in their capacities as hearing officers. Id.; and see Barber v. Overton,
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496 F.3d 449, 452 (6th Cir. 2007); Dixon v. Clem, 492 F.3d 665, 674 (6th Cir. 2007); cf. Pierson v.
Ray, 386 U.S. 547, 554-55 (1967) (judicial immunity applies to actions under § 1983 to recover for
alleged deprivation of civil rights). Therefore, Plaintiff’s claim against Defendant Theut is properly
dismissed.

The Court concludes that Plaintiff’s claims that Defendants Ormsbee, Woods, Isard,
and Horton violated his rights under the Americans with Disabilities Act (ADA) when they denied
him accommodation related to his need for a wheelchair and a handicap accessible cell are not
clearly frivolous and may not be dismissed on initial review. In addition, Plaintiff’s pendent state
law claims against Defendants Ormsbee, Woods, Isard, Horton, Baldino, and Goldberg are not
properly dismissed on initial review.

) Conclusion

Having conducted the review required by the Prison Litigation Reform Act, the Court
determines that Plaintiff’s claims against Giesen, Huss, and McLean, Theut, and Falk will be
dismissed for failure to state a claim pursuant to 28 U.S.C. §§ 1915(e)(2) and 1915A(b), and 42
U.S.C. § 1997¢(c). The Court will serve the complaint against Defendants Ormsbee, Woods, Isard,

Horton, Baldino, and Goldberg.

An Order consistent with this Opinion will be entered.

Dated: November 29, 2016 /s/ Paul L. Maloney
Paul L. Maloney
United States District Judge
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Additional material
from this filing is
available in the
Clerk’s Office.



