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IN THE UNITED STATES COURT OF APPEALSu5 
FLED 

COURT OF APPEALS 
ELEVENTH CIRCUIT 

FOR THE ELEVENTH CIRCUIT 
JUL 192018 

No. 18-109064 David- J. Smith 
Clerk 

MOHAMMED BAN, 

Petitioner-Appellant, 

versus 

UNITED STATES OF AMERICA, 

Respondent-Appellee. 

Appeal from the United States District Court 
for the Northern District of Georgia 

ORDER: 

Mohammed Bali is a federal prisoner serving a 120-month total sentence after pleading 

guilty to conspiracy to possess with intent to distribute cocaine base and marijuana, in violation 

of 21 U.S.C. §§ 846 and 841, and knowingly possessing a firearm in furtherance of a 

drug-trafficking crime, in violation of 18 U.S.C. § 924(c). Mr. Bali timely filed a pro se 28 

U.S.C. § 2255 motion to vacate his sentence, arguing solely that his counsel was ineffective 

during his plea negotiations because he failed to inform him of the immigration consequences of 

his plea. The district court denied Mr. Bali's § 2255 motion, concluding that he failed to make 

the requisite showing of prejudice. Mr. Bali has appealed the district court's denial of his § 2255 

motion and seeks a certificate of appealability ("COA") and leave to proceed on appeal informa 

pauperis ("IFP"). 



In order to obtain a COA, a movant must make "a substantial showing of the denial of a 

constitutional right" 28 U.S.C. § 2253(c)(2). The movant satisfies this requirement by 

demonstrating that "reasonable jurists would find the district court's assessment of the 

constitutional claims debatable or wrong" or that the issues "deserve encouragement to proceed 

further." Slack v. McDaniel, 529 U.S. 473, 484 (2000) (quotations omitted). 

To make a successful claim of ineffective assistance of counsel, a defendant must show 

both that (I) his counsel's performance was deficient; and (2) the deficient performance 

prejudiced his defense. Strickland v. Washington, 466 U.S. 668, 687 (1984). Prejudice occurs 

when there is a "reasonable probability that, but for counsel's unprofessional errors, the result of 

the proceeding would have been different." id. at 694. Failure to establish either prong is fatal 

and makes it unnecessary to consider the other. Id. at 697. In order to satisfy the prejudice 

prong in the context of a challenge to the validity of a guilty plea, the defendant must show that 

there is a reasonable probability that, but for counsel's errors, he or she would not have pled 

guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 58-59 (1985). 

The Supreme Court has held that counsel is ineffective if he does not inform a client 

whether a guilty plea carries a risk of removal. Padilla v. Kentucky, 559 U.S. 356, 374 (2010). 

Moreover, the Supreme Court indicated that, when the removal consequence of a guilty plea is 

clear and removal is presumptively mandatory, counsel has a duty to give correct advice. Id. at 

369. 

In this case, reasonable jurists would not debate the district court's denial of Mr. Bah's 

§ 2255 motion because, even if his counsel's performance was deficient, Mr. Bah cannot make 

the requisite showing of prejudice under Strickland. See Strickland, 466 U.S. at 687, 697. 

Mr. Bah's plea agreement stated that a guilty plea would •render removal presumptively 
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mandatory. At Mr. Bali's plea colloquy, both the government and the district court mentioned 

the potential immigration consequences of Mr. Bali's guilty plea. At the plea colloquy, Mr. Bali 

affirmed that be was aware of the potential immigration consequences that he faced. This 

affirmation carries a strong presumption of verity. Blackledge v. Allison, 431 U.S. 63, 74 (1977). 

Furthermore, by pleading guilty, Mr. Bah greatly reduced the potential sentence that he faced 

because the government agreed to drop most of the charges against him and to recommend a 

sentence reduction for acceptance of responsibility. In light of these facts, Mr. Bah cannot show 

that there is a reasonable probability that, but for counsel's errors, he would not have pled guilty 

and would have insisted on going to trial and, thus, he cannot show prejudice. See Hill, 474 U.S. 

at 5 8-59. Accordingly, reasonable jurists would not debate the denial of his § 2255 motion and 

his motion for a COA is DENIED. Mr. Bali's motion for leave to proceed on appeal IFP is 

DENIED AS MOOT. 

UNIT CUIT JUDGE 

3 



APPENDIX B 



Case 1:12-cr-00098-RWS-RGV Document 183 Filed 01/09/18 Page 1 of 1 

UNITED STATES OF AMERICA 
NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

MOHAMMED BAH, 

Movant, 

vs. 

UNITED STATES OF AMERICA, 

Respondent. 

CRIMINAL NO. 1:12-cr-98-RGV- RWS 

CIVIL ACTION FILE 

NO. 1:17-CV-3158-RWS-RGV 

JUDGMENT 

The Court having DENIED the motion filed pursuant to Title 28, United States Code, 

Section 2255 and DECLINES to issue a certificate of appealability, 

Judgment is hereby entered in favor of the Respondent and against the Movant. 

Dated at Atlanta, Georgia this 9th day of January, 2018. 

JAMES N. HATTEN 
CLERK OF COURT 

By,: s/ B,. Walker 
Deputy Clerk 

Filed: January 9, 2018 
Entered: 
In the Clerk's Office 
James N. Hatten 
Clerk of Court 

By: s/B. Walker 
Deputy Clerk 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

MOHAMMED BAH, MOTION TO VACATE 
Movant, 28 U.S.C. § 2255 

V. :: CRIMINAL NO. 
1: 12-CR-00098-RWS-RGV-1 

UNITED STATES OF AMERICA, 
Respondent. CIVIL ACTION NO. 

1:17-CV-3 15 8-RWS-RGV 

iii) U 

This case is before the Court on Mohammed Bah ' s Objections [181] to the Final 

Report and Recommendation ("R&R") [177]. The R&R recommends that Bah's 28 

U.S.C. § 2255 motion be denied. 

In reviewing a Magistrate Judge's Report and Recommendation, the district 

court "shall make a de novo determination of those portions of the report or specified 

proposed findings or recommendations to which objection is made." 28 U.S.C. 

§ 636(b)(1). "Parties filing objections to a magistrate's report and recommendation 

must specifically identify those findings objected to. Frivolous, conclusive, or general 

objections need not be considered by the district court." United States v. Schultz, 565 

F.3d 1353, 1361 (11th Cir. 2009) (per curiam) (quoting Marsden v. Moore, 847 F.2d 

1536, 1548 (llthCit. 1988)) (internal quotation marks omitted). Absent objection, 
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the district judge "may accept, reject, or modify, in whole or in part, the findings and 

recommendations made by the magistrate judge," 28 U.S.C. § 636(b)(1), and "need 

only satisfy itself that there is no clear error on the face of the record in order to accept 

the recommendation," Fed. R. civ. P. 72, advisory committee note, 1983 Addition, 

Subdivision (b). Further, "the district court has broad discretion in reviewing a 

magistrate judge's report and recommendation" - it "does not abuse its discretion by 

considering an argument that was not presented to the magistrate judge" and "has 

discretion to decline to consider a party's argument when that argument was not first 

presented to the magistrate judge." Williams v. McNeil, 557 F.3d 1287, 1290-92 

(11th Cir. 2009). 

Bah entered a negotiated guilty plea to conspiracy to possess with intent to 

distribute marijuana and cocaine base and possession of a firearm in furtherance of a 

drug trafficking crime. (DOcs. 101; 1108; 129.) Bah's plea agreement stated that 

removal was presumptively mandatory, that Bah understood that neither his attorney 

nor the Court could predict the effect of his plea on his immigration status, and that 

Bah wanted to plead guilty even if it resulted in his automatic removal from the United 

States. (Doc. 108-1 at 4-5.) Bah signed an acknowledgment at the end of his plea 

agreement that he had read the agreement, reviewed every part of it with his attorney, 
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and understood its terms. (Id. at 17.) During the plea colloquy, Bah confirmed under 

oath his understanding of these terms of the plea agreement and further affirmed that 

he and his co-defendant willingly sold drugs and firearms to an undercover officer and 

that his co-defendant possessed a gun on at least one such occasion. (Doc. 129 at 2-3, 

13-14, 16-18, 21-22.) The Court accepted Bah ' s plea and subsequently imposed 

consecutive 60-month mandatory minimum sentences on each count, for a total 

sentence of 120 months of imprisonment. (I4 at 24; Doc. 114; Doc. 130 at 20.) 

Bah appealed, and counsel moved to withdraw his representation and filed a 

brief pursuant to Anders v. California, 386 U.S. 738 (1967). [Doe. 154]. On August 

29, 2016, the United States Court of Appeals for the Eleventh Circuit granted 

counsel's motion and, finding no arguable issues of merit after an independent review 

of the entire record, affirmed Bah's convictions and sentences. [j. 

Bah timely filed this pro se § 2255 motion, arguing that his attorney was 

ineffective for failing to advise him that his convictions had "mandatory deportation 

consequences" and that, had his attorney correctly advised him regarding those 

consequences, he would have proceeded to trial and presented an entrapment defense. 

(Doc. 166 at 4; Doc. 166-1 at 5-12.) The government responds that the record 

conclusively shows that Bah received effective assistance from counsel and suffered 
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no prejudice. (Doe. 170 at 3, 16-27.) Bah's reply adds nothing significant to the 

discussion of the issues presented. (Doc. 175.) 

The Magistrate Judge found that Bah could not meet his burden to show 

prejudice because Bah "stated in a signed plea agreement that he wanted to plead 

guilty even if the consequence was automatic removal." (R&R at 9 (citing Levy v. 

United States, 665 F. App 'x 820, 824 (11th Cir. 2016) (per curiam)).) The Magistrate 

Judge further noted that Bah's self-serving allegations in his § 2255 motion were 

insufficient to rebut the statements he made during his plea colloquy. (j.4 at 10.) 

Bah objects that the Magistrate Judge failed to consider the allegedly erroneous 

advice he received from his attorney in determining whether he could show prejudice. 

(Objs. at 5-6.) Bah relies on Lee v. United States, 137 S. Ct. 1958 (2017) and an 

unpublished decision from the United States District Court for the Western District 

of Washington. ([4 at 2-6.) In Lee, the United States Supreme Court held that the 

defendant had shown prejudice because he presented "substantial and uncontroverted 

evidence" to support his claim that he would not have accepted a plea but for 

counsel's inaccurate advice regarding the deportation consequences, even though he 

stood to gain nothing from going to trial other than more prison time, because 

avoiding deportation was the determinative factor for him. Id., 137 S. Ct. at 1967-69. 

-j 
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However, there is no discussion in Lee as to whether the defendant's plea agreement 

contained a provision, as did Bali's, regarding the immigration consequences of his 

conviction. In this case, it is clear from the language of the signed plea agreement and 

Bah's own statements under oath at the plea colloquy that he understood the 

immigration consequences and yet still wished to plead guilty. Additionally, "despite 

being aware of the possibility of deportation, the record does not show any 

contemporaneous evidence that [Bah] was concerned about deportation at the plea 

hearing or sentencing." Dodd v. United States, No. 16-11598, 2017 WL 4231073, at 

*2 (11th Cir. Sept. 25, 2017). Furthermore, the decision of the United States District 

Court for the Western District of Washington on which Bah also relies is not binding 

on this Court. 

Having conducted a careful review of the R&R and Bali's Objections thereto, 

the Court finds that the Magistrate Judge's factual and legal conclusions were correct 

and that Bah's objections have no merit. Accordingly, the Court OVERRULES 

Bah's Objections [181], ADOPTS the R&R [177] as the opinion and order of the 

Court, DENIES this § 2255 motion [166], and DECLINES to issue a certificate of 

appealability. The Clerk shall close the case. 
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IT IS SO ORDERED this 9th day of January, 2018. 

RICHARD W. STORY 
United States District Judge 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

MOHAMMED BAH, :: MOTION TO VACATE 
Movant, 28 U.S.C. § 2255 

V. :: CRIMINAL NO. 
1: 12-CR-0098-RWS-RGV-1 

UNITED STATES OF AMERICA, 
Respondent. CIVIL ACTION NO. 

1: 17-CV-3 158-RWS-RGV 

FINAL REPORT AND RECOMMENDATION 

This matter has been submitted to the undersigned Magistrate Judge for 

consideration of Mohammed Bah's pro se motion to vacate, set aside, or correct his 

sentence pursuant to 28 U.S.C. § 2255, [Doc. 166], the government's response, [Doe. 

170], and Bah's reply, [Doe. 175]. For the reasons that follow, it is 

RECOMMENDED that Bah's § 2255 motion be denied. 

I. PROCEDURAL HISTORY. 

A federal grand jury in the Northern District of Georgia returned a twenty-nine 

count indictment against Bah and co-defendant Elizer Owens ("Owens"), charging 

Bah in Count One with conspiracy to possess with intent to distribute marijuana and 

at least 28 grams of cocaine base ("crack"), in violation of 21 U.S.C. §§ 846 and 

841(b)(1)(B)(ii), 84 1 (b)(1)(C), and 841(b)(1)(D); in Counts Two, Four, Ten, Twelve, 
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and Twenty-Five through Twenty-Seven with possession with intent to distribute 

marijuana, in violation of §§ 841(a)(1) and 841(b)(1)(D), andi 8 U.S.C. § 2; in Counts 

Three and Fifteen with possession of a firearm in furtherance of a drug trafficking 

crime, in violation of 18 U.S.C. §§ 924(c)(1)(A)(I) and 2; in Counts Five, Seven, 

Sixteen, Nineteen, Twenty, Twenty-Three, and Twenty-Nine with possession of a 

firearm by an illegal alien, in violation of 18 U.S.C. §§ 922(g)(5) and 2; in Count Nine 

with possession of a stolen firearm, in violation of §§ 9220), 924(a)(2), and 2; in 

Counts Eleven and Thirteen with possession with intent to distribute cocaine, in 

violation of §§ 841(a)(1), 841(b)(1)(C), and18 U.S.C. § 2; and in Counts Fourteen, 

Twenty-Two, and Twenty-Four with possession with intent to distribute crack, in 

violation of § § 841(a)(1), 84 1 (b)(1)(C), and 18 U.S.C. § 2. [Doc. 1]. After learning 

that Bah was legally present in the United States, the government filed a motion to 

dismiss Counts Five, Seven, Sixteen, Nineteen, Twenty, Twenty-Three, and Twenty-

Nine, which the Court granted. [Doe. 37]. Represented by court appointed counsel 

Michael J. Trost ("Trost"), Bah entered a negotiated guilty plea to Counts One and 

Three. [Does. 101; 108; 129]. The government agreed to dismiss the remaining 

counts. [Doe. 108-1 at 5]. 
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The plea agreement included the following provision regarding the immigration 

consequences of Bah's guilty plea: 

[Bah] recognizes that pleading guilty may have consequences with 
respect to his immigration status if he is not a citizen of the United 
States. Under federal law, a broad range of crimes are removable 
offenses, including the offense to which [Bah] is pleading guilty. 
Indeed, because [Bahl is pleading guilty to this offense, removal is 
presumptively mandatory. Removal and other immigration 
consequences are the subject of a separate proceeding, however, and 
[Bah] understands that no one, including his attorney or the district court, 
can predict to a certainty the effect of his conviction on his immigration 
status. [Bahl nevertheless affirms that he wants to plead guilty 
regardless of any immigration consequences that his plea may entail, 
even if the consequence is his automatic removal from the United 
States. 

[Doe. 108-1 at 4-5] (emphasis added). Bah signed the plea agreement and a separate 

certification section, which states in relevant part: 

I have read the foregoing Plea Agreement and have carefully reviewed 
every part of it with my attorney. I understand the terms and conditions 
contained in the Plea Agreement, and I voluntarily agree to them. 

[at 16-17]. 

At the plea hearing, Bah was placed under oath and confirmed that he had 

reviewed the plea agreement with Trost and signed it. [Doe. 129 at 2-3]. The 

government outlined the terms of the plea agreement, including the immigration 

provision, stating as follows: 

91 
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[Bah] recognizes that there may be consequences with respect to his 
immigration status if he is not a citizen of the United States. Under 
federal law there's a broad range of crimes that are removable offenses, 
including the offense to which [Bah] is pleading today. He also 
understands at this time neither the Court nor his attorney can predict 
what the effect of his conviction will be on his immigration status. [Bah] 
nevertheless affirms that he wants to plead guilty regardless of any 
immigration consequences that may result. 

[Id. at 9-10]. Bah acknowledged that this was the agreement he had made and signed 

and that no one had threatened or forced him to plead guilty. [Id. at 13-14]. 

The government then summarized what the evidence would show if the case 

went to trial, stating that Bah and Owens "worked together to sell guns and drugs to 

an undercover officer" and that 

On each occasion the undercover officer went to meet with either 
• . . Owens or. . . Bah at 1749 Marcell Avenue,. . . in Atlanta Georgia, 
and at the time that they met - - the undercover officer met with. . . Bah 
or. . . Owens, they were both together, both defendants discussed the 
type of drugs, the amount of drugs and the type and price of firearms that 
were being sold to the undercover. 

On each deal either. . . Owens or. . . Bah brought the guns or 
drugs to the location and then . . . Bah would then conduct the 
transaction with the undercover officer at the agreed upon price, which 
at that time the undercover officer gave government funds to. . . Bah for 
the drugs and/or the guns. 

• . . [A]II of the drugs were tested and found to be controlled 
substances, in this case marijuana and cocaine base, and that. . . during 

the drug sales between the defendants and the undercover officer.. 

ri 
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• Owens was armed and he escorted.. . Bah into the stash house location 
on Marcell Avenue to retrieve the drugs and the guns and then. . . Bah 
was then escorted by. . . Owens to the car for the exchange. 

[D]uring the purchase of the firearms from.. . Bah and... 
Owens. ... . . Bah informed the undercover officer on one occasion that he 
purchased a firearm, that it could possibly have come from the street and 
that he needed to be careful and not to take the gun to any clubs or any 
other events that would. . . raise concern about that particular firearm. 

[W]hen the drugs were tested. . . the amount of the crack 
cocaine was at least 28 grams. 

[Id at 16-18]. Bah affirmed that he did not disagree with any of the facts stated by the 

government. [Id. at 18]. Upon further questioning by the Court, Bah agreed that he 

and Owen sold the guns and drugs to the undercover agent as described, that the 

offense involved at least 28 grams of cocaine, and that on at least one of these 

occasions Owens had a gun. {j. 

Bah confirmed that he understood that "this conviction can and likely will have 

an impact on [his] status in this country" and that "it is likely that [he] would be 

deported from the country." [Id at 21]. Bah acknowledged that he "had a sufficient 

chance to talk to. . . Trost about [his] case and to have [Trost] answer any questions 

that [he] might have before" pleading guilty and was satisfied with Trost's 

representation. rld. at 22]. The Court accepted Bah's plea, [id. at 24], and 
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subsequently imposed consecutive 60-month mandatory minimum sentences on each 

count, for a total sentence of 120 months of imprisonment, [Doc. 130 at 20; Doc. 114]. 

Bah appealed, and Trost moved to withdraw as counsel and filed a brief 

pursuant to Anders v. California, 386 U.S. 738 (1967). [Doc. 154]. On August 29, 

2016, the United States Court of Appeals for the Eleventh Circuit granted Trost's 

motion and, finding no arguable issues of merit after an independent review of the 

entire record, affirmed Bah's convictions and sentences. [a]. 

Bah timely filed this pro se § 2255 motion, arguing that Trost was ineffective 

for failing to advise Bah that his convictions had "mandatory deportation 

consequences" and that, had Trost correctly advised him regarding those 

consequences, he would have proceeded to trial and presented an entrapment defense. 

[Doc. 166 at 4; Doc. 166-1 at 5-12]. The government responds that the record 

conclusively shows that Trost provided Bah effective assistance and that Bah suffered 

no prejudice. [Doc. 170 at 3, 16-27]. Bah's reply adds nothing significant to the 

discussion of the issues presented. [Doe. 1751. 

II. DISCUSSION 

A federal prisoner may file a motion to vacate his sentence "upon the ground 

that the sentence was imposed in violation of the Constitution or laws of the United 
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States, or that the court was without jurisdiction to impose such sentence, or that the 

sentence was in excess of the maximum authorized by law, or is otherwise subject to 

collateral attack." 28 U.S.C. § 2255(a). "[T] obtain collateral relief a prisoner must 

clear a significantly higher hurdle than would exist on direct appeal." United States 

v. Frady, 456 U.S. 152, 166 (1982) (footnote omitted). An evidentiary hearing is not 

warranted if "the motion and the files and records of the case conclusively show that 

the prisoner is entitled to no relief" 28 U.S.C. § 2255(b). Based on the record before 

the Court, the undersigned finds that an evidentiary hearing is not required in this 

case. See Diaz v. United States, 930 F.2d 832, 834 (11th Cir. 1991) (noting that, 

although prisoner seeking collateral relief is entitled to evidentiary hearing if relief is 

warranted by facts he alleges, which court must accept as true, hearing is not required 

if record conclusively demonstrates that no relief is warranted). 

The standard for evaluating ineffective assistance of counsel claims is set forth 

in Strickland v. Washington, 466 U.S. 668, 687 (1984). The analysis is two-pronged. 

However, a court need not address both prongs "if the defendant makes an insufficient 

showing on one." Id. at 697. A defendant asserting a claim of ineffective assistance 

of counsel must first show that "in light of all the circumstances, the identified acts or 

omissions were outside the wide range of professionally competent assistance." Id 
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at 690. Second, a defendant must demonstrate that counsel's unreasonable acts or 

omissions prejudiced him. In order to demonstrate prejudice, a defendant "must show 

that there is a reasonable probability that, but for counsel's unprofessional errors, the 

result of the proceeding would have been different." [cL at 694. 

To succeed on a claim that a guilty plea was obtained as the result of ineffective 

assistance of counsel, a § 2255 movant must show that the advice he received from 

counsel "fell below an objective standard of reasonableness" and "that there is a 

reasonable probability that, but for counsel's errors, he would not have pleaded guilty 

and would have insisted on going to trial." Hill v. Lockhart, 474 U.S. 52, 57, 59 

(1985) (citations omitted). When the "deportation consequences" of a guilty plea are 

"truly clear," defense counsel has a duty to so inform his client. Padilla v. Kentucky, 

559 U.S. 356, 369 (2010). Bah has the burden of affirmatively proving prejudice. 

Gilreath v . Head, 234 F.3d 547,551 (11th Cir. 2000). Additionally, 

[T]he representations of the defendant, his lawyer, and the prosecutor at 
[a guilty plea] hearing, as well as any findings made by the judge 
accepting the plea, constitute a formidable barrier in any subsequent 
collateral proceedings. Solemn declarations in open court carry a strong 
presumption of verity. The subsequent presentation of conclusory 
allegations unsupported by specifics is subject to summary dismissal, as 
are contentions that in the face of the record are wholly incredible. 

Blackledge v. Allison, 431 U.S. 63, 73-74 (1977). 
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In this case, the record conclusively shows that Bah cannot meet his burden to 

show prejudice. Bah's plea agreement specifically included a section regarding the 

immigration consequences of his convictions, see [Doc. 108-1 at 4-5], which stated 

that: 

(1) removal was presumptively mandatory because he was pleading 
guilty to the offense; (2) he understood that neither his attorney nor the 
district court could predict the effect of his plea on his immigration 
status; and (3) he wanted to plead guilty even if it resulted in his 
automatic removal from the United States. 

Levy v. United States, 665 F. App'x 820, 823-24 (11th Cir. 2016) (per curiam). 

Furthermore, Bah signed an acknowledgment at the end of his plea agreement that he 

had read the agreement, reviewed every part of it with his attorney, and understood its 

terms. [Doc. 108-1 at 17]. Plaintiff further confirmed his understanding of the terms 

of the plea agreement under oath during the plea colloquy. [Doc. 129 at 2-3, 13-14, 

21-22]. "Because he stated in a signed plea agreement that he wanted to plead guilty 

even if the consequence was automatic removal, [Bah] cannot demonstrate he would 

have refused to plead guilty if counsel had told him he could face automatic removal." 

Levy, 665 F. App'x at 824. 

Bah contends that he suffered prejudice because, by pleading guilty, he forwent 

the opportunity to present his entrapment defense. [Doc. 166-1 at 9-10]. Specifically, 
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Bah alleges that he changed his number to avoid being contacted by the undercover 

officer because the officer's questions regarding firearms and drugs made Bah feel 

uncomfortable but the officer somehow managed to get Bah's new number. [Id. at 3, 

14-15]. These self-serving, unsupported allegations are insufficient to show prejudice 

and are belied by Bah's own statements during his plea colloquy affirming under oath 

that he and Owens willingly sold drugs and firearms to the undercover officer and that 

Owens possessed a gun on at least one such occasion. See [Doc. 129 at 16-18]. Bah 

has simply not met his "heavy burden" to show that the statements he made during his 

plea colloquy were false. See Patel v. United States, 252 F. App'x 970, 975 (11th Cir. 

2007) (per curiam) (holding that self-serving allegations in § 2255 motion were 

insufficient to rebut the presumption that statements made during plea colloquy were 

true and correct). Accordingly, Bah is not entitled to relief under § 2255. 

III. CERTIFICATE OF APPEALABILITY 

Rule 22(b)(1) of the Federal Rules of Appellate Procedure provides that an 

applicant for § 2255 relief "cannot take an appeal unless a circuit justice or a circuit 

or district judge issues a certificate of appealability under 28 U.S.C. § 2253(c)." Rule 

11 of the Rules Governing Section 2255 Proceedings for the United States District 

Courts provides, "The district court must issue or deny a certificate of appealability 
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when it enters a final order adverse to the applicant." Section 2253(c)(2) of Title 28 

states that a certificate of appealability ("COA") shall not issue unless "the applicant 

has made a substantial showing of the denial of a constitutional right." A movant 

satisfies this standard by showing "that reasonable jurists could debate whether (or, 

for that matter, agree that) the [motion] should have been resolved in a different 

manner or that the issues presented were 'adequate to deserve encouragement to 

proceed further." Miller-El v. Cockrell, 537 U.S. 322, 336 (2003). 

Based on the foregoing discussion of Bah's ground for relief, the resolution of 

the issues presented is not debatable by jurists of reason, and the undersigned 

recommends that he be denied a COA. 

IV. CONCLUSION 

For the foregoing reasons, IT IS HEREBY RECOMMENDED that Bah's 

§ 2255 motion, [Doc. 166], and a COA be DENIED. 

The Clerk is DIRECTED to terminate the referral of the § 2255 motion to the 

Magistrate Judge. 

SO RECOMMENDED, this 30th day of November, 2017. 

7a6.V ( 
RUSSELL G. V1NEY 
UNITED STATES MAGISTRATE JUDGE 

11 
AO 72A 
(Rev.8/82) 


