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QUESTION PRESENTED

This patent infringement case squarely presents a
question acknowledged by the Court but left
unanswered in TC Heartland LLC v. Kraft Foods
Grp. Brands LLC, 137 S. Ct. 1514 (2017)
(“Heartland”): whether an atextual “foreign
defendant” exception exists to 28 U.S.C. § 1400(b),
even though the statute, by its terms, provides for
venue in “[a]ny civil action for patent infringement,”
and thus, on its face, provides “the sole and exclusive
provision controlling venue in patent infringement
actions . ...” Heartland, 137 S. Ct. at 1519 and 1520
n.2.

The Court of Appeals for the Federal Circuit
supposed that such an atextual “foreign defendant”
venue exception existed, refused to apply the plain
language of § 1400(b), and instead applied 28 U.S.C.
§ 1391, which, as this Court has held, “governs ‘venue
generally,” [but does not apply] in cases where a more
specific venue provision” exists, citing, specifically,
§ 1400 (which “identiffies] proper venue for copyright
and patent suits.”) Atl. Marine Constr. Co. v. U.S.
Dist. Court for W. Dist. of Texas, 571 U.S. 49, 56 n.2
(2013). The court reached that conclusion without
“analyzing the statutory language [or] enforce[ing
the] plain and wunambiguous statutory language
according to its terms.” Hardt v. Reliance Standard
Life Ins., 560 U.S. 242, 251 (2010) (citation omitted).
As explained below, that was plain error.
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PARTIES TO THE PROCEEDING

Petitioner (defendant in the district court, as well
as appellant and mandamus petitioner in the Court
of Appeals for the Federal Circuit) is HTC
Corporation (“HTC”).! Respondents in this Court
(and plaintiffs below) are 3G Licensing, S.A. (“3G
Licensing”), Orange S.A. (“Orange”), and Koninklijjke
KPN N.V. (“KPN”) (collectively “Respondents”). Chief
Judge Leonard P. Stark of the United States District
Court for the District of Delaware was a party to the
mandamus proceedings below, and, if the Court
exercises jurisdiction under 28 U.S.C. § 1651, would
be a Respondent in this proceeding as well. See fn. 2
infra.

1 HTC has a U.S.-based subsidiary, HTC America, Inc., which is
incorporated in, and has a regular and established place of
business in, the Western District of Washington. That
subsidiary was previously a defendant in the district court
action, but was dismissed for improper venue following this
Court’s decision in Heartland.
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CORPORATE DISCLOSURE STATEMENT

Under Supreme Court Rule 29.6 Applicant HTC
Corporation states as follows:

HTC Corporation is a Taiwan corporation and is a
publicly traded company in Taiwan, R.O.C. It has no
parent corporation and no publicly held company
owns 10% or more of its stock.
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OPINIONS BELOW

The opinion of the court of appeals is reported at
In re HTC Corp., 889 F.3d 1349 (Fed. Cir. 2018). A
copy is attached at Appendix A. The order denying
HTC’s petition for rehearing en banc is not reported,
but can be found at In re HTC Corp., 2018-130, 2018
WL 4442163 (Fed. Cir. Sept. 6, 2018). A copy 1is
attached at Appendix B. The order of the district
court is not reported in the Federal Supplement but
is available at 3G Licensing, S.A. v. HTC Corp., CV
17-83-LPS-CJB, 2017 WL 6442101 (D. Del. Dec. 18,
2017). A copy is attached at Appendix C.

JURISDICTION

The district court’s decision was issued on
December 18, 2017. The Court of Appeals for the
Federal Circuit denied HTC’s petition for a writ of
mandamus on May 9, 2018, and rehearing en banc
was thereafter denied on September 6, 2018. The
district court had subject matter jurisdiction over the
case pursuant to 28 U.S.C. § 1338, the court of
appeals had jurisdiction over HTCs mandamus
petition pursuant to the All Writs Act, 28 U.S.C.
§ 1651(a), and this Court has jurisdiction over this
petition under 28 U.S.C. § 1254(1) or, in the
alternative, under 28 U.S.C. § 1651.2

2 As explained infra, this case meets the considerations
supporting a grant of certiorari as set out in Sup. Ct. R. 10(a)
and (c). Review is necessary to resolve a fundamental question
of venue law applicable to patent cases — an important,
recurring question expressly acknowledged by, but left open in,
Heartland, which was itself resolved by the Court on a writ of
certiorari. See also Atl. Marine Constr. Co. v. U.S. Dist. Court
for W. Dist. of Texas, 571 U.S. 49 (2013) (reviewing on certiorari;
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STATUTORY PROVISIONS INVOLVED

1. The venue statute applicable to patent
infringement actions, 28 U.S.C. § 1400 (2018),
provides in full:

Patents and copyrights, mask works, and

designs
(a) Civil actions, suits, or proceedings
arising under any Act of Congress relating to
copyrights or exclusive rights in mask works or
designs may be instituted in the district in which
the defendant or his agent resides or may be
found.

(b) Any civil action for patent infringement
may be brought in the judicial district where the
defendant resides, or where the defendant has
committed acts of infringement and has a regular
and established place of business.

2. Rather than relying on § 1400 to determine
venue for this patent infringement matter, the
district court relied upon 28 U.S.C. § 1391 (2018),
which provides in full:

resolving a venue question after court of appeals had denied
petition for a writ of mandamus); Van Dusen v. Barrack, 376
U.S. 612 (1964) (same). Given the patent error of law reflected
in the decisions below, and the extraordinary importance of the
issues raised in this case, however, the Court could alternatively
exercise its supervisory authority to answer the “basic,
undecided question” posed by the case by issuing a writ of
mandamus to the district court. Schlagenhauf v. Holder, 379
U.S. 104, 110 (1964); see also Will v. United States, 389 U.S. 90,
107 (1967) (issuing a writ of mandamus to fulfill the Court’s
supervisory role, lies “at the core of this Court’s [mandamus]
decisions”).
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Venue generally

(a) Applicability of Section — Except as
otherwise provided by law—
(1) this section shall govern the venue of
all civil actions brought in district courts of the
United States; and

(2) the proper venue for a civil action
shall be determined without regard to whether
the action is local or transitory in nature.

(b) Venue in General — A civil action may
be brought in—

(1) a judicial district in which any
defendant resides, if all defendants are
residents of the State in which the district is
located;

(2) a judicial district in which a
substantial part of the events or omissions
giving rise to the claim occurred, or a
substantial part of property that is the subject
of the action is situated; or

(3) if there is no district in which an
action may otherwise be brought as provided in
this section, any judicial district in which any
defendant i1s subject to the court’s personal
jurisdiction with respect to such action.

(¢) Residency — For all venue purposes—

(1) a natural person, including an alien
lawfully admitted for permanent residence in
the United States, shall be deemed to reside in
the judicial district in which that person is
domiciled;

(2) an entity with the capacity to sue
and be sued in its common name under
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applicable law, whether or not incorporated,
shall be deemed to reside, if a defendant, in
any judicial district in which such defendant is
subject to the court’s personal jurisdiction with
respect to the civil action in question and, if a
plaintiff, only in the judicial district in which it
maintains its principal place of business; and

(3) a defendant not resident in the
United States may be sued in any judicial
district, and the joinder of such a defendant
shall be disregarded in determining where the
action may be brought with respect to other
defendants.

(d) Residency of Corporations in States
With Multiple Districts —

For purposes of venue wunder this
chapter, in a State which has more than one
judicial district and in which a defendant that
1Is a corporation 1is subject to personal
jurisdiction at the time an action 1is
commenced, such corporation shall be deemed
to reside in any district in that State within
which its contacts would be sufficient to
subject it to personal jurisdiction if that
district were a separate State, and, if there is
no such district, the corporation shall be
deemed to reside in the district within which it
has the most significant contacts.

(e) Actions Where Defendant Is Officer or
Employee of the United States —

(1) In general —

A civil action in which a defendant is an
officer or employee of the United States or any
agency thereof acting in his official capacity or
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under color of legal authority, or an agency of
the United States, or the United States, may,
except as otherwise provided by law, be
brought in any judicial district in which (A) a
defendant in the action resides, (B) a
substantial part of the events or omissions
giving rise to the claim occurred, or a
substantial part of property that is the subject
of the action is situated, or (C) the plaintiff
resides if no real property is involved in the
action. Additional persons may be joined as
parties to any such action in accordance with
the Federal Rules of Civil Procedure and with
such other venue requirements as would be
applicable if the United States or one of its
officers, employees, or agencies were not a
party.

(2) Service —

The summons and complaint in such an
action shall be served as provided by the
Federal Rules of Civil Procedure except that
the delivery of the summons and complaint to
the officer or agency as required by the rules
may be made by certified mail beyond the
territorial limits of the district in which the
action is brought.

(f) Civil Actions Against a Foreign State —
A civil action against a foreign state as defined in
section 1603(a) of this title may be brought —
(1) in any judicial district in which a
substantial part of the events or
omissions giving rise to the claim
occurred, or a substantial part of
property that is the subject of the action
1s situated;
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(2) in any judicial district in which the
vessel or cargo of a foreign state 1is
situated, if the claim is asserted under
section 1605(b) of this title;

(3) in any judicial district in which the
agency or instrumentality is licensed to
do business or is doing business, if the
action 1s brought against an agency or
instrumentality of a foreign state as
defined in section 1603(b) of this title; or

(4) in the United States District Court
for the District of Columbia if the action
is brought against a foreign state or
political subdivision thereof.

(g) Multiparty, Multiforum Litigation —

A civil action in which jurisdiction of the
district court is based upon section 1369
of this title may be brought in any
district in which any defendant resides
or in which a substantial part of the
accident giving rise to the action took
place.

STATEMENT OF THE CASE

1. Last term, in TC Heartland LLC v. Kraft Foods
Grp. Brands LLC, 137 S. Ct. 1514 (2017), this Court
unanimously decided that the “general venue”
statute, 28 U.S.C. § 1391, is irrelevant to determining
venue in patent infringement cases. That ruling
implemented the plain language of § 1400 and
confirmed the Court’s earlier decision to the same
effect in Fourco Glass Co. v. Transmirra Prod. Corp.,
3563 U.S. 222, 229 (1957) (“We hold that 28 U.S.C.
§ 1400(b) . . . is the sole and exclusive provision
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governing venue in patent infringement actions and .
. . 1s not to be supplemented by the provisions of 28
U.S.C. § 1391(c)”); see also Stonite Products Co. v.
Melvin Lloyd Co., 315 U.S. 561 (1942) (§ 1400’s
predecessor is “the exclusive provision controlling
venue 1In patent infringement proceedings.”).
Heartland, however, involved only domestic parties,
and the Court acknowledged there that its decision
could have significant unresolved “implications . . .
for foreign corporations [that the Court need] not
[t]here address.” Heartland, 137 S. Ct. at 1520 n.2.
The Court further recognized that applying
Heartland to foreign defendants would necessarily
draw into question the Court’s holding in Brunette
Mach. Works, Ltd. v. Kockum Indus., Inc., 406 U.S.
706 (1972), which dealt with a predecessor version of
§ 1391.3 This case presents the Court with an
opportunity to provide answers to those fundamental
questions left open by Heartland.

2. The Court of Appeals for the Federal Circuit
held that as a foreign defendant, HTC is subject to
suit for patent infringement in any district court a
plaintiff might choose, notwithstanding the
unambiguous language of the patent venue statute,
§ 1400(b), which would make it subject to suit only
“where the [it] resides, or where [it] has committed
acts of infringement and has a regular and
established place of business.” That result 1is
incompatible with the straightforward language of
not one but two federal statutes — the one the court
below purported to apply (§ 1391) as well as the one
the court largely ignored (§ 1400) — and conflicts

3 Id. (refusing to “express any opinion on [the continued
application of] this Court’s holding in Brunette”).
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with several decisions of this Court post-dating
Brunette.

3. Specifically, the court below refused to apply
the patent venue statute, § 1400(b), even though it
expressly applies to “any” case of alleged patent
infringement. “Any” when used by Congress in this
way means “every,” as this Court has just recently
reiterated. SAS Inst., Inc. v. Iancu, 138 S. Ct. 1348,
1353 (2018). That 1is, “the word ‘any’ naturally
carries ‘an expansive meaning ... [and] ‘refers to
[any] member of a particular group or class without
distinction or limitation’ and in this way ‘impl[ies]
every member of the class or group.” Id. at 1354
(emphasis supplied in original) (citations omitted).
The consequences of this language are inescapable:
(a) this is a patent infringement action; (b) § 1400(b)
applies to “any,” meaning every, patent infringement
action; therefore (c) § 1400 applies. The statute says
so unmistakably.

4. Just as clearly, § 1391 — the “general venue”
statute on which the court below expressly relied4 —
does not apply here. Language added to § 1391(a) in
2011 specifies that the statute’s venue rules apply
“le]xcept as otherwise provided by law.” As the Court
unanimously held in Heartland at 1521, this “clause
applies to the entire ‘section’; it walls off § 1391 in its
entirety from any case for which Congress has
provided a specialized venue statute such as § 1400.
As the Court has elsewhere held, “Section 1391
governs ‘venue generally,” but does not apply “where
a more specific venue provision” applies. Atl. Marine

4 Specifically, both courts below relied upon § 1391(c)(3), which
provides that “a defendant not resident in the United States
may be sued in any judicial district.”
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Constr. Co. v. U.S. Dist. Court for W. Dist. of Texas,
571 U.S. 49, 56 n.2 (2013). As an example of a “more
specific venue provision,” the Atlantic Marine Court
singled out § 1400, which, the Court said, is the
exclusive source for “proper venue for copyright and
patent suits.” Id. Without conducting any real
analysis of the relevant_statutory text — without
even mentioning the savings clause on which the
Heartland Court relied — the court of appeals
concluded that “any” does not really mean “any,” and
that although this Court has said, multiple times,
that § 1400(b) provides the “sole and exclusive” rule
governing venue in patent infringement cases, it is
not, in fact, the “sole and exclusive” source for venue
in patent infringement cases. Instead, the court of
appeals concluded that a special, entirely extra-
statutory foreign-defendant venue rule emanates
from Brunette, making § 1391 applicable. That
conclusion was a patent error of both process and
result; as explained infra, Brunette construed
statutory language that no longer exists, and the
Brunette Court adopted a rule it felt was necessary in
order to fix a problem that did not survive the 2011
amendments.

5. Respondents 3G  Licensing, S.A. (“3G
Licensing”), Orange S.A. (“Orange”), and Koninklijke
KPN N.V. (“KPN”) (collectively “Respondents”) sued

5 3G Licensing, S.A. v. HTC Corp., CV 17-83-LPS-CJB, 2017 WL
6442101, at 2 (D. Del. Dec. 18, 2017) (Appendix C at 28a) (“the
general venue provision, 28 U.S.C. § 1391” and the Supreme
Court’s decision in Brunette, govern this case; HTC “may be
sued in any judicial district” pursuant to § 1391(c)(3)); see also
In re HTC Corp., 889 F.3d 1349, 1354 (Fed. Cir. 2018) (“We see
no error in the district court’s . . . applying § 1391(c)(3) in a
patent case [or] relying on Brunette’) (Appendix A at 7a).
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HTC Corp. (a Taiwanese corporation with its
principal place of business in Taiwan) and HTC
America (its wholly owned U.S. based subsidiary) in
the District of Delaware for infringing five patents.
HTC America is a Washington corporation with its
principal place of business in Seattle, Washington.
Neither HTC Corp. nor HTC America is incorporated
in Delaware, and neither has a regular and
established place of business there. After Heartland,
Plaintiffs amended their venue allegations to contend
that venue was proper at least as to HTC Corp. under
both 28 U.S.C. § 1391 and 28 U.S.C. § 1400. HTC
Corp. and HTC America moved to dismiss the action
for improper venue under 28 U.S.C. § 1400(b) or, in
the alternative, to transfer the case to the Western
District of Washington pursuant to either 28 U.S.C.
§ 1404 or 28 U.S.C. § 1406 where venue was
indisputably proper as to HTC Corp. (a fact the
plaintiffs never disputed). The district court first
held that venue in Delaware was not proper as to
HTC America (a domestic corporation) under
§ 1400(b) and dismissed that entity. As to HTC
Corp., however, the court relied on 28 U.S.C.
§ 1391(c)(3), which provides for venue against any
“defendant not resident in the United States . . . in
any judicial district,” and on that basis held that
venue was proper as to the foreign defendant, HTC
Corp., in Delaware.

6. The court of appeals affirmed this result and
largely adopted the district court’s rationale in an
opinion issued on May 9, 2018. Rehearing and
rehearing en banc were denied without an opinion on
September 6, 2018. See In re HTC Corp., 2018 WL
4442163 (Appendix B).



-11 -
REASONS FOR GRANTING THE WRIT

The grounds for review on certiorari could hardly
be more compelling. First, the court below decided a
recurring, threshold question affecting as much as a
third of the patent enforcement lawsuits filed each
year. This Court acknowledged in Heartland that
this important question has not been, but should be,
settled by the Court. See Sup. Ct. R. 10(a). This case
presents that unanswered question squarely.

Second, in resolving this case, the court of appeals
departed dramatically from the approach to statutory
construction mandated by this Court’s precedents,
and that aberrant approach led directly to an
unsustainable result. Correcting that departure from
this Court’s precedents calls for the exercise of this
Court's supervisory power. See Sup. Ct. R. 10(c).

Indeed, few standards guiding, and confining, the
exercise of judicial power are more settled than the
principle that courts must “begin [any case requiring
statutory analysis] with the language of the statute.
The first step ‘is to determine whether the language
at issue has a plain and unambiguous meaning with
regard to the particular dispute in the case.’ [The
court’s] inquiry ceases ‘if the statutory language is
unambiguous’ and ‘the statutory scheme is coherent
and consistent.” Barnhart v. Sigmon Coal Co., 534
U.S. 438, 450 (2002) (citations omitted).

The court of appeals below shunned this settled
approach. Instead of focusing first on the language
Congress chose for § 1400, it analyzed various
historical, policy, and logistical considerations it
believed supported an atextual — indeed, anti-
textual — venue rule applicable to patent cases
involving foreign defendants. Because the Federal
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Circuit has exclusive appellate jurisdiction over
patent infringement cases, 28 U.S.C. § 1295, no
division of appellate authority will ever develop on
this question; the court of appeals’ idiosyncratic
approach will effectively resolve the question for good
unless this Court exercises its supervisory authority
to correct it.

I. THIS CASE PRESENTS AN IMPORTANT
UNANSWERED QUESTION OF LAW THAT
ONLY THIS COURT CAN DECIDE

This case directly presents the open question
acknowledged by the Court in Heartland, and that
question can only be answered by this Court.
Although the Court often prefers to let open
questions “percolate” in the courts of appeals before
resolving them, this issue cannot percolate; no
division of authority will develop because the Court of
Appeals for the Federal Circuit has exclusive
jurisdiction over patent cases. 28 U.S.C. § 1295. And
only a decision by this Court can resolve the fate of
Brunette, as only “this Court [has] the prerogative of
overruling its own decisions.” Rodriguez de Quijas v.
Shearson/Am. Exp., Inc., 490 U.S. 477, 484 (1989).
The Court should grant the petition to overrule
Brunette or declare that it has lost its precedential
value.

The question presented here is not merely an
unanswered one; it is a critical one. It does not
concern some rarely-encountered patent law
technicality, where uncertainty, or even plain error,
might be tolerable. The question posed here arises
routinely, and the result reached below draws into
question the impartiality of our system of justice.
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Until Heartland, the Federal Circuit’s
construction of § 1391 allowed, even incentivized,
plaintiffs to shop for the most appealing of the
nation’s 97 district courts in which to bring their
litigation. And plaintiffs made use of that situation,
routinely “selecting the district that provide[d] the
best strategic advantages to their case.” Jeanne C.
Fromer, Patentography, 85 N.Y.U. L. Rev. 1444, 1445
(2010).

The Court previously decried the pernicious effect
of such forum shopping when it discussed Congress’
decision to give the Federal Circuit exclusive
appellate jurisdiction in patent cases:

Patent litigation long has been identified as a
problem area, characterized by undue forum-
shopping and unsettling inconsistency in
adjudications. [Some] courts are regarded as
‘pro-patent’ and other ‘anti-patent,” and much
time and money is expended in ‘shopping’ for a
favorable venue. In a Commission survey of
practitioners, the patent bar reported that . . .
patent law [is] an area in which widespread
forum-shopping was particularly acute.

Fla. Prepaid Postsecondary Educ. Expense Bd. v. Coll.
Sav. Bank, 527 U.S. 627, 651 n.3 (1999) (citing
H.R.Rep. No. 97-312, pp. 20-21 (1981) (footnotes
omitted); S.Rep. No. 97-275, p. 5 (1981)).

Taking full advantage of the Federal Circuit’s
venue case law, the patent plaintiffs’ bar developed
an unmistakable attraction for certain districts, or
divisions within districts, that might favorably view
their cases. The most notorious court — one Justice
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Scalia condemned as a “renegade” jurisdiction® — has
for decades been the Marshall Division of the Eastern
District of Texas (which currently houses only one
district judge and one magistrate judge). That court
became ground zero for patent cases, “in large part
due to the perception that it [was] friendly to patent
holders.” Id.” Indeed, in 2015, more than 43% of all
patent infringement cases nationwide were brought
in the Eastern District of Texas. Brian Howard, Lex
Machina 2015 End-of-Year Trends, Fig. 3 (Jan. 7,
2016), available at http:/www.lexmachina.com/lex-
machina-2015-end-of-year-trends).8

And once filed there, these cases almost never
moved. Despite the theoretical possibility of transfer
under 28 U.S.C. § 1404(a), cases filed in the Eastern
District of Texas were transferred only 6.8% of the
time, Forum Selling at 263, even though data showed
that almost two-thirds of the patent cases filed
against foreign defendants had no defendant
domiciled in Texas. See Marketa Trimble, When
Foreigners Infringe Patents: An Empirical Look at the

6 Transcript of Oral Argument at 11, eBay Inc. v. MercExchange
L.L.C, 547 U.S. 388 (2006).

7 The court’s reputation as a plaintiff-friendly forum for patent
infringement cases is richly deserved. The court crafted a
number of pro-plaintiff procedural rules, generally beyond the
scope of appellate review, and grants summary judgment at
“less than one-quarter the rate of judges in other districts.”
Daniel Klerman & Greg Reilly, Forum Selling, 89 S. Cal. L. Rev.
241, 251-65 (2016). A New York Times article quoted Judge
Ward from the Eastern District declaring that his district “is
historically anyway, a plaintiffs-oriented district.” Julie
Creswell, So Small a Town, So Many Patent Suits, N.Y. Times,
Sept. 24, 20086,

http://www .nytimes.com/2006/09/24/business/24ward.html.

8 Necessarily, most of the available data reflects the state of
affairs prior to last year’s Heartland decision.
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Involvement of Foreign Defendants in Patent
Litigation in the U.S., 27 Santa Clara Computer &
High Tech. L.J. 499, 535 (2011).

For domestic defendants, the Heartland decision
changed everything. Forum shopping became the
exception, not the rule. But the decision did nothing
to fix the problem for foreign defendants. An
estimated 30% or more of patent cases filed in district
courts every year involve foreign defendants, When
Foreigners Infringe at 523 fig. 2, and for that sizable
portion of the patent litigation docket nationwide, the
law in the Federal Circuit has not changed; they can
be sued in Marshall or Casper or Hagathna, or
anywhere else the plaintiffs perceive a friendly
forum, whether the alleged infringer or the alleged
infringement have appreciable connections to the
jurisdiction or not (subject, of course to the minimum
requirements of due process). Indeed, as
commentators have suggested, current law gives
patent plaintiffs every incentive to “adapt their
behavior [by] focusing on foreign defendants.”
Colleen V. Chien & Michael Risch, Recalibrating
Patent Venue, 77 Md. L. Rev. 47, 102 (2017).

In the past, the Court has been “unwilling to
attribute to Congress the intent” to “encourage and
reward forum shopping,” Southland Corp. v. Keating,
465 U.S. 1, 15 (1984), and wherever possible, has
adopted rules designed to “discourage[] forum-
shopping and avoid[] inequitable administration of
the laws.” Hanna v. Plumer, 380 U.S. 460, 468
(1965); see also Atl. Marine Constr. Co. v. U.S. Dist.
Court for W. Dist. of Texas, 571 U.S. 49, 65 (2013)
(application of § 1404(a) “should not create or
multiply opportunities for forum shopping”) (citation
omitted). The Court has an opportunity in this case
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to consider whether the decision below, which
indisputably  encourages forum shopping, 1is
compelled, or even permitted, by the text of the
relevant statutes.

II. CERTIORARI IS WARRANTED TO
CORRECT THE ABERRANT APPROACH TO
STATUTORY CONSTRUCTION EMPLOYED
BELOW

This is a case, first and last, of statutory
construction. The question presented is whether, as
its text plainly states, § 1400 governs venue in patent
cases brought against foreign defendants, or whether
those cases are governed by the general venue
statute, § 1391, which, just as plainly, does not apply
where venue is “otherwise provided by [a special
purpose] law.”

A court seeking to divine the meaning of these
statutes must “begin by analyzing the statutory
language, ‘assum[ing] that the ordinary meaning of
that language accurately expresses the legislative
purpose’ [and then] must enforce plain and
unambiguous statutory language according to its
terms.” Hardt v. Reliance Standard Life Ins., 560
U.S. 242, 251 (2010) (citation omitted). As this Court
has held “time and again . . . courts must presume
that a legislature says in a statute what it means and
means in a statute what it says there. ... When the
words of a statute are unambiguous, then, this first
canon is also the last: Gjudicial inquiry is complete.”
Connecticut Nat. Bank v. Germain, 503 U.S. 249,
253-54, (1992) (emphasis added) (citations omitted).

The case for applying § 1400(b) to this case could
hardly be more straightforward. By its terms, that
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statute applies to “[ajny civil action for patent
infringement,” regardless of whom the plaintiff sues.
When Congress used the word “any” in § 1400, it “did
not add any language limiting the breadth of that
word,” and thus must have intended it to apply
“indiscriminately [to patent infringement cases] of
whatever kind.” United States v. Gonzales, 520 U.S.
1, 5 (1997) (construing sentencing statute); accord
SAS Inst., Inc. v. Iancu, 138 S. Ct. 1348, 1354 (2018)
(construing patent statute); Collector of Internal
Revenue v. Hubbard, 79 U.S. 1, 15 (1870) (“it 1s quite
clear” that a statute prohibiting the filing of suit “in
any court” “includes the State courts as well as the
Federal courts,” because “there is not a word in the
[statute] tending to show that the words ‘in any court’
are not used in their ordinary sense”).

Because this 1s a “civil action for patent
infringement,” according to the statute’s
unambiguous terms, and using universally
understood principles of statutory construction,
§ 1400(b) applies here, full stop.

The court of appeals, however, paid almost no
attention to the language of § 1400(b), or, for that
matter, to the language of § 1391(a), which it
purported to apply instead. Rather, it relied on what
it called the “color[]” provided “by a long statutory
and judicial history” relating to venue and foreign
defendants. In re HTC Corp., 889 F.3d 1349, 1354
(Fed. Cir. 2018) (Appendix A at AS8). This extra-
statutory “color” convinced the court that Congress
likely did not mean what it said, either in the text of
§ 1400 or in the text of amended § 1391(a) —
amendments that added the “saving clause” relied
upon by this Court in Heartland. Remarkably, based
on “history” and “color,” the court concluded that
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Congress intended precisely the opposite of what it
said in those two statutes.

Had the court started the process of judging at the
beginning, with the text Congress provided, it could
not have reached that result. To accept the court’s
decision, one would have to accept: (a) that when
Congress used the phrase “any civil action for patent
infringement” in § 1400(b), it did not mean “any” at
all, but rather meant “sometimes” or “usually but not
always; it depends on whom the plaintiff sues”; (b)
that when Congress added the phrase “except as
otherwise provided by law” to § 1391(a) in 2011, it
actually meant “except as provided by law everywhere
in the United States Code except in § 1400(b)”; and (c)
that when the Heartland Court reaffirmed,
unanimously, that 28 U.S.C. § 1400(b) “is the sole
and exclusive provision controlling venue in patent
infringement actions, and . . . is not to be
supplemented by . . . § 1391(c),” it actually meant
that § 1400(b) 1is not the exclusive provision
controlling venue in patent infringement cases, and
that it may be supplemented by § 1391(c).

The Federal Circuit’s text-free approach to
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